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ARTICLES,  PROGRESS  OF  THE  LAW  AND  NOTES  BY 
SUBJECTS. 

(Articles  and  notes  are  indicated.    Other  subjects  are  in  the  Proff^^ 
of  the  Law.) 


ABANDONMENT.    Stt  Divorct. 

ACCESSION.    SteAUmmm. 

ACCORD  AND  SATISFACTION. 
Performance:  Coocliisi'vcness,  Twx 

ACCRETION.    See^ilnvum. 

ACT  OF  GOD. 

What  constitutes,  $07- 

ACTIONS. 

Of  Assumpsit,  Limttatsons  of,  764- 
Municipal  oorpoiatioos :  Tax-payers,  12^7. 
Mutual  benefit  societies,  ij|7- 

ADMINISTRATION. 

lof  deatfi,  118. 


ADMINISTRATORS. 
Appointment,  3^1, 

ADMISSIBIUTY. 

Of  oral  evidence  of  inducing  promises  affecting  written  instru- 
ments in  Pennsylvania  (arheU),  601. 

ADULTERY. 

Conviction  of  man,  acquittal  of  woman,  118. 
Ground  for  revocation  of  gift,  124. 

ADVERSE  POSSESSION. 
Color  of  title,  54- 

AGENCY. 

Attorney-in-fact,  color  of  title,  54. 

Authority  of  agent,  jgoi 

Authority  to  borrow  money,  54. 

Authority  of  salesman  to  annex  conditions,  167. 

Duty  of  agent  to  obtain  the  highest  price,  178. 

Implied,  to  borrow  money,  54* 

Imputed  knowledge,  316. 

Sunday  oontinict,  239. 

Use  of  principal's  money,  2491 

Sis 
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ALIENATION  OF  AFFECTIONS. 
Mitigation  of  damages,  701. 

ALLUVION. 

Acquisition  of  submerged  land  by  reliction  and  accession  (natt), 
181. 

ALTERATIONS. 

Date  of  bond,  55. 

ANTI-TRUST  ACT.  61. 
Sec  Monopolies. 
Discrimination  in  price,  167. 

ANTICIPATORY  BREACH.    Sec  Contracts, 

APPEALS. 

Judgment  of  Circuit  Court  of  Appeals,  382. 
Practice  {articie),  337. 

ASSAULT. 

Kisses,  449l 

Provocation:  Damages,  123. 

What  constitutes,  586. 

ASSIGNMENT. 

For  benefit  of  creditors,  239,  659, 

Of  claim  against  U.  S.  Government  (ariicU),  3^. 

ASSOCIATIONS.    Parts  I,  II,  IIL 
Irregular  (article),  409,  504,  576. 
Transfer  of  interests  in  (article),  737. 

ATTACHMENT. 
Validity,  78a 

ATTORNEY.    Sfx  Champerty. 

ATTORNEY  AND  CLIENT. 
Assignment  of  claim,  382. 

BAILMENT. 

Illegal  use  of  goods,  118. 
Labor  lien^  168. 

BANKRUPTCY. 

See  Insolvent,  Receivers,  Taxation. 
Adjudication :  Collateral  attack,  55. 
Assets,  239. 

Discharge :  Concealment  of  property,  701. 
Discharge :  Debt  of  fiduciary,  168. 
Effect  of  discharge,  450. 
Jud^ent  in  slander,  119. 
Landlord's  lien,  702. 
Maintenance  of  action,  383. 
Manufacturing  corporations,  701. 
Partnership,  519. 

Preference :  Deposit  in  bank,  702. 
Preferential  payment,  168,  240. 
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BANKRUPTCY  (Cantmued). 
Private  sale,  J07. 
Proper^ :  Torts,  45a 
Provability  of  tort  daims  (articU),  473. 
Receivers:  Right  to  sue,  586. 
Trustee :  Fraixfailent  conveyance,  780. 

BANKS. 

Action  against  directors,  781. 

Author  It  J  of  cashier,  307* 

Collections :  Trust  fund,  55. 

Directors:  Negligence,  78x. 

Refusal  to  pay  chiedc,  781. 

Savings  bank's  liability  in  case  of  a  wrong  payment  (note),  251. 

Transmission  of  money,  24a 

BANKS  AND  BANKING. 

Collections :  Unlimited  indorsement,  449^ 

Deposit  by  agent,  450. 

Deposit  of  trust  funds  in,  169^  6591 

D^iosiU  received  by  insolvent  banks,  (artkl*),  438. 

Powers  of  national  bank,  247. 

BENEFICIAL  ASSOCIATIONS.    See  Mutual  Bfuefit  SocuiUs, 

BEQUEST. 

Promise  of,  130. 

BIGAMY. 

Validity  of  second  marriage,  56. 

BILL  OF  LADING. 
See  Carriers, 
Limitation  of  Liability,  17a 

BILLS  AND  NOTES. 
See  Checks. 
Accommodation  indorsement  17a 
Accommodation  note,  703. 
Negotiability,  5I9- 
Surety,  383- 

BOND. 

Alteration  of  date  immaterial,  55. 

BOYCOTTS. 

The  law  of  strikes  and  (article),  73- 

BREACH  OF  MARRIAGE  PROMISE. 
Damages:  Evidence  in  mitigation,  56. 
LialMlity  of  parents  for  inducement,  1191 

BUILDING. 

Negligence  of  owner  of,  662. 

BUILDING  RESTRICTIONS. 
Construction,  451. 
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BURDEN  OF  PROOF. 
Sec  Evidence. 
Malice  in.  publication  (articUy,  15. 
Transfer  of  shares  to  an  insolvent^  122. 

BURGLARY. 

Breaking,  508. 

BURIAL. 

Right  to  burial  of  dead,  308. 

BURIAL  EXPENSES.   Set  Husband  and  IVife, 

CANCELLATION.    Sfx  CantracU. 

CARRIERS. 

Contract  of  passage  by  hosbaad  for  wife,  659. 

Ddiyecy :  Notice  of  arrival,  703* 

Furnishing  cars :  Discrimination,  520. 

Invalid  passenger,  309^ 

Liability  for  negligence,  240. 

Liability  of,  for  insulting  language  of  employee,  5191 

Liability  to  one  ridmg  on  pass,  384. 

Limitation  of  liability,  17a 

Obligations  to  passengers,  iiql 

Pass:  Limitation  of  liability,  ^i. 

Pass:  Negligence,  personal  injuries,  586. 

Passengers,  ^. 

Passengers'  luggage,  384. 

Pullman  cars,  241. 

Refusal  to  deliver,  587. 

Shipments  subject  to  delay,  170. 

Termination  of  liability,  520. 

Unwarmed  car,  309. 

CENSORSHIP.    See  Freedom  of  the  Press. 

CHAMPERTY. 

Agreement  f^  attorney  to  prosecute  suit^  66a 

CHARITIES. 

Modem  law  as  derived  from  Statute  of  Uses  (article),  201. 

CHECKS. 

See  Agency,  54. 
Certification:  Bona-fide  holder,  521. 
Illegal  consideration,  521. 

CITIZENSHIP. 

Jurisdiction  of  Federal  courts,  59. 

CIVIL  LAW.    See  Low. 

CLAIM. 

Assignment  of,  against  the  U.  S.  {article),  37. 

CLERK  OF  COURT. 

Failure  to  issue  summons,  521. 
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CODE  PLEADING. 

CdiiQter  Hawn,  78^ 

COLLECTIONS.    See  Bonii. 

COLOR  OF  TITLE. 

Adverse  poMcstioa,  54. 

COMBINATIONS. 

See  Mfmo  folks. 
Strikes  and  boycotts,  73- 

COMPETITION-UNLAWFUL.    See  InUrfermci  with  Caniraet 
Rights. 

COMPULSORY  EDUCATION. 
What  cansthntes  a  school,  521. 

CONDEMNATION.    Set  Highways.. 

CONFESSIONS.    Stt  Evidsnee. 

CONSIDERATION. 
See  CoMlrocto . 
Snbscriptioii,  78X 

CONSPIRACY. 

Rdigioiis  societies,  57. 
Strikes,  78a. 

CONSTITUTIONAL  LAW. 

And  Trading-Stamp  Act,  J^S- 

Delegatioo  of  legislative  powers,  703. 

Double  taxation,  241. 

Due  process  of  law:  Police  power,  iTp,  7%$. 

Doe  process  of  law:  Tax  receipts  as  ooodnsiTe  evidence,  171. 

EqtsM  protection  of  laws,  242,  5^7. 

Freedom  of  contract,  242. 

Impairment  of  contract,  588. 

Impeachment  of  decree  of  another  State  {noU),  310,  323. 

Interstate  commerce,  170^  309,  588^  451. 

Police  power :  Interstate  commerce,  452. 

Police  regulations,  120,  783. 

Preference  of  veterans,  452. 

Regulating  hours  of  work,  31a 

Right  of  citizen  to  organize  unions,  etc,  660. 

Sales  in  bulk,  452 

Statute  compdliog  standard  insurance  policy,  60. 

Taking  of  property  for  erection  of  signs,  66a 

Trading  staunps,  56. 

Transfer  tax,  241. 

Uniformity  of  taxation,  783. 

CONSTRUCTION.    Set  fViUs. 

CONTEMPT  OF  COURT. 
Habeas  corpus,  171. 
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CONTEMPT  OF  COURT  (Contmtied). 

Information  as  to  juror's  opinions,  171. 
What  constitutes,  $7- 

CONTRACTS. 

See  Carriers,  Interference  with  Contracts,  Statute  of  Frauds, 
Damages,  Constitutional  Law. 
AnticiiMitory  breach,  120. 
Breach:  Waiver,  120. 
Cancellation:  Mistake  of  law,  121. 
Consideration,  58,  172. 
Construction  of  benefit  certificates,  311. 
Continuous  acts,  703. 
Contract  to  bring  about  marriage,  242. 
Gambling:  Relief- in  equity,  453. 
Illegality :  Restraint  of  trade,  522. 
InsUJments,  180. 

Loan :  Hleg^  purpose  of  borrower,  784. 
Meaning  of  permanent  employment,  385. 
Of  bequest,  130. 

Part  performances :  Statute  of  Frauds,  129,  13a 
Public  policy:  Unlawful  guarantee,  172. 
Sunday  contracts,  239. 
Ultra  vires  contracts,  384. 

COPYRIGHT. 

Imitation,  242. 

CORPORATIONS. 

See  Foreign  Corporations,  Municipal  Corporations, 
Acting  as  surety,  453. 
Injunction  against  dividends,  121. 
Jurisdiction  when  incorporated  in  two  states,  591 
Municipal  corporations,  39a 
Northern  Securities  decision  (article),  359^ 
Officers  participating  in  false  representations,  311. 
Pledge  of  stock  of,  661. 
Power  of  majority  to  bind,  172. 
Powers :  Rights  to  guarantee  bonds,  704. 
Public  service :  Rights  of  foreign,  453. 
Purchase  of  stock,  311. 
Receivership:  Certificates:  Priority,  5^ 
Stockholders:  Double  liability,  172. 

Stock  subscriptions :  Transfer  of  shares  to  an  insolvent,  122. 
Subscriptk)n  to  stock,  385. 
Transfer  of  property,  312. 

COVENANT. 

To  repair,  125. 

CREDITORS.    See  Assignment. 

CRIMES. 

See  Adultery,  Bigamy,  Larceny. 
Theft  of  public  records,  523. 

CRIMINAL  LAW. 

See  Extradition,  Verdict. 
Degree  of  offence,  58. 
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Ciaif INAL  PROCEDURE. 

Faihire  of  defcnduit  to  ta^fj,  jK. 

DAMAGES. 

Sec  Mtasmrg  of  Damages,  TeUgrapk  Compmkt. 
Inabilhj  to  perform  ootrtract,  588. 
M anafactare  of  madiincry,  784. 

DEDICATION.    See  Estoppel,  173. 

DEEDS. 

Ref  onnation,  588. 

Restriction  ai  to  OK  of  lot;  704. 

Statntory  requiftuicnti ;  &ctn  territorial  effect,  173. 


DEFENCES. 

InoonsistaiQr,  243. 

DEUVERY. 

Deeds  foood  after  deaA,  6a 

Gifts,  6a 

What  coostitiites,  177. 


DESERTION. 

Coostmcttve,  123- 

DEVISE. 

Cootract  to  derise  {note)^  394. 

DISCRIMINATION. 

Shenoan  Anti-Tnist  Act,  61,  167. 

DIVIDENDS.    SUt  Corporations. 

DIVORCE. 

See  Ufa  Inswwtce. 
Attack  on  foreign  decree,  704. 
Cmdty,  312. 

Cnidty:  Constructive  desertion,  U3. 
Decree  of  drroroe  in  another  state  (note),  3J3. 
Desertion,  312. 

EASEMENT. 

Set  Right  of  Way. 
Interf ercnoe,  784. 

ELECTION. 

Mistake  of  remedy,  589. 

ELECTION  OF  REMEDIES. 
Conversion  of  f  onds,  705. 

ELECTRIC  UGHT  COMPANIES. 

Eminent  Hnfyy^m^  ^fjg^ 

EMINENT  DOMAIN. 

See  Electric  Light  Compamies. 
Catting  trees,  453. 
Fishing  rigfata,  454. 
Teleiihone  line,  additional  servitude,  589. 
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EMPLOYER.    St€  MasUr  mmd  StrvamL 

EQUITY. 

Sec  InpmcUtm,  ImUrferemct  vitib  Camtrmd  Rigkis,  Mamopoiies, 
Specifk  Perfonmamct,  Tnui  Ftmd,  Trusts, 
"Qcan  hamk,"  313- 

ConbinaitkMis  in  restraiot  of  trade,  jjBi. 
Jnrisdictioo,  58^  705- 

Jnrisdictioe:  IiBpraicticablc  remedy,  74S- 
Mistake  of  law,  121. 
Responsive  answer  as  cndcnoe  for  defendant  (mUcU),  537- 


ESTOPPEL. 

As  to  dett,  by  part  payment,  123- 

Dedication  and  loag  user,  173. 

U.  S.  can  attack  validity  of  a  patent  (mrtkU),  46.  * 

EVIDENCE. 

Sec  Bmrde»  of  Proof,  Eqmiy,  EHoppd,  Mmsitr  omd  Strvomt, 
Presmmption,  Witness. 
Admissibility  of  oral  evidence  of  inducing  promises  affecting  writ- 
ten instruments  in  Pennsylvania  iorikU),  601. 
Age  of  ancestors,  174. 
Books  of  corporation,  243. 
Capacity  of  testator,  62. 
Confessions,  120. 
Declarations  against  interest,  386. 

Documentary  evidence  secured  by  unreasonable  searches,  38S. 
Dog's  actions,  243. 
Dying  declarations,  524,  705. 

Findmg  of  fact  by  Court  of  Claims  final  {oriicle),  51. 
Governor's  warrant,  on  extradition,  61. 
In  mitigation  of  damages,  56. 
Parol,  to  prove  no  consideration,  174. 
Real  evidence :  Drinking  in  court,  174. 
Records  of  bankruptcy  proceedings,  55. 
Res  adjudicata,  129. 
Sukide:  Intent,  T^S 
Telephone  conversations,  590. 
Void  contract  as  evidence  of  value  of  services,  179. 

EXECUTORS. 

Powers :  Gas :  Petroleum,  454. 
Resignation :  Public  pc^icy,  455. 

EXTRADITION. 

Conclusiveness  of  governor's  warrant,  61. 

FALSE  REPRESENTATIONS. 
What  constitutes,  524. 
Wife  not  bound  by  husband's,  124. 

FELLOW  SERVANTS. 

Master's  obligation  to  furnish  sufficient  number  of,  126. 
Telegraph  operators,  firemen,  590. 

FINDING. 

Right  to  possesskm,  313. 
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FOREIGN  CORPORATION. 

Business  in  other  states,  455,  522,  590^  661. 
License  fee  due  state,  60. 
Service  of  officer  of,  laS. 

FOREIGN  JUDGMENT. 
Comity,  244. 

FRANCHISES. 

Forfeiture  of  grant,  591. 

FRAUDS.    Stit  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES. 
Between  husband  and  wife,  3Q7. 

Retool  vendee,  afl!^. 

FREEDOM  OF  THE  PRESS  IN  PENNSYLVANIA. 
Constitutional  provisions  guaranteeinf  (ariicU),  i. 

FUNERAL  EXPENSES. 

Wife  not  liable  for  husband's,  124. 

GARNISHMENT. 

Property  transferred  to  debtor's  wife,  706. 

GIFTS.  •  •      • 

Acceptanc^by  donee  of  wnsoimd  mind,- 174. 
Deed  found  after  death,  6a 
Revocation,  124. 
What  constitutes,  455- 

GUARANTEE. 

Fraudulent:  Public  policy,  172. 

Liability  of  sureties  on  tax  collector's  bond,  179. 

GUARDIAN  AND  WARD. 

Alienation  of  affection,  456. 

HABEAS  CORPUS. 

Contempt  of  cour^  171* 

HIGHWAY. 

Dedication  by  long  user:  Estoppel,  173. 

Eartent  of  servitude  on,  in  condemnation  proceedings  (uote),  666. 

HUSBAND  AND  WIFE. 

See  Bigamy,  Carriers,  Divorce,  IVitnessi 
BanknqMcy:  Witnesses,  45^. 
Burial  expenses,  524. 
Courtesy  in  separate  estate,  706. 
Damages  for  death  of  ^usband.  314. 
Damages  for  injuir  to  wife,  387: 
DebU  provable  in  Bankruptcy,  795- 
Gifts:  Trover,  456.  .1 

PostHiuptial  contracts,  313. 
Maintenance  of  husband,  124. 
Necessaries  of  wife,  124.  ■      •     « 
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HUSBAND  AND  WIFE  (Continued). 
Sepulture  of  wife,  174. 
Wife's  liability  for  false  representations  by  husband,  124. 

ICE. 

PoHuting  ice  field,  663. 

ILLEGAL  COMBINATIONS.    See  Monopolies, 

INDEPENDENT  CONTRACTORS. 

Liability  of  employers  for  negligence  of  (note)^  714- 

INDIVIDUALISM  v.  LAW. 
(Article),  673. 

INDORSEMENT. 

Of  note,  accommodation,  170. 

INFRINGEMENT.    Ste  Inventions. 

INJUNCTION. 

Against  dividends  of  corporatioii,  lai. 
Corporation :  Who  may  maintain  tnit,  707. 
Extent  of  legal  right  mdefinite,  6a. 
Multifariousness,  175. 
Picketing  a  store  (note),  531. 
Removal  of  college  buildings,  314. 
Strikes  and  boycotts  (article),  73. 
Ticket  brokerage,  457. 
Trespassing,  314. 
Watercourses,  131. 
Water  rights,  6a. 

INNKEEPERS. 

Assault  on  guest,  524. 

INSANITY. 

As  a  defence  to  action  for  slander,  314. 

Contracts,  jfS. 

Statute  of  Limitations,  ia6. 

INSOLVENT. 

See  Receivers,  Bankruptcy. 
Corporatkm:  Compromise:  Assignment  of  daim,  172. 
Debtor:  Dividend,  125. 
Transfer  of  shares  to  an,  12a. 

INSURANCE. 

See  Life  Insurance,  Mutual  Benefit  Associations. 
Condition  of  property,  387. 
Keeping  set  of  books,  591. 
Standard  form  of  pc^icy,  60. 

INTERFERENCE  WITH  CONTRACT  RIGHTS. 
See  Strikes  and  Boycotts. 
By  third  parties:  Marriage,  119. 
Unlawful  competition,  121. 

INTERNATIONAL  LAW. 

Psmana  situation  (article),  265. 
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INTERSTATE  COMMERCE. 
Franchise  tax,  53s- 
Sherman  Anti-Trust  Law,  61,  167. 
Unjust  discrimination,  525. 

INTOXICATING  LIQUORS. 
-     License,  591. 

INVENTIONS. 

The  government's  liability  for  the  use  of  patented  (article),  23. 


IRREGULAR  ASSOCIATIONS.    See  Assoeiaiums, 
JOINDER.    Ste  Practice. 

JOINT  TORT  FEASORS. 

Release  of  one:  Effect,  4S7- 
Removal  of  causes,  591. 

JUDGMENT. 

See  Verdict. 
Collateral  attadc:  Jurisdiction,  457. 

TUDIOAL  SALES. 
Rescission  of,  61. 

JURISDICTION. 

Bankruptcy  court:  Amomt,  55* 

Corporation  moorporated  in  two  states,  59> 

Court  of  Oaims  over  torts  (article),  27. 

Ecclesiastical  courts  not  renewable,  57* 

Federal  courts,  244,  245. 

Federal  courts :  Amount  in  oontroverqr,  52s 

Federal  court:  Dissolution  of  corporation,  yo/. 

Federal  courts :  Piuties,  S9> 

When  botfi  parties  and  property  are  out  of  state,  jB^ 

JURORS. 

Disqualification,  592. 

LABOR  UNIONS.    See  StrUtes  md  Boycotts  (article),  73. 

LANDLORD  AND  TENANT. 
Agent  of  landlord,  Tofi. 
Covenant  to  repair :  Damages,  125. 
Defective  pronises,  315. 
Du^  to  repair,  245. 
Eviction,  245. 
Lease,  rescission,  ia6. 
Repairs,  i^S* 

Rqnirs:  Action  by  tenant,  458. 
Rescission  of  lease,  458. 
Trade  fixtures,  70S. 

LARCENY. 

Consent  of  owner,  175. 

Coupon  bonds,  70S. 

Stealing  of  wife's  property,  526. 
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LATERAL  SUPPORT. 

Soil  weiglied  down,  179. 

LAW. 

IndividualMin  v.  (articU),  673. 
RhapscKly  of  antiquated  (article),  755. 

Russian  civil  law  (article).  Part  I,  137;  Part  II,  213;  Part  III, 
632;  Part  IV.  678. 

LEASE.    See  Lamdiwrd  and  Tenmi. 

LIABILITY  OF  EMPLOYERS. 

For  injuries  to  third  parties  by  negligence  of  independent  con- 
tractors (note),  714. 

LIBEL. 

See  Assault,  Freedom  of  the- Press,  Slander. 
Blacklisting,  3IBS. 
Contempt  of  court,  58. 

Newspaper  corporation,  nuUice  of  reporter  (note),  463. 
Practice  in  presenting  information,  175. 
Privilege,  785. 

Publication  of  photograph,  246. 
Truth  as  a  defence  (article),  i& 

LIBERTY. 

Definition  and  extent  of,  57. 

LICENSE. 

Negligence  of  owner  of  property,  127. 

LICENSE  FEE. 

Foreign  corporations,  66. 

LICENSES. 

Revocability,  389. 

LIEN. 

See  Pledge. 
Labor  lien,  bailment,  168. 

LIFE  ESTATE. 

Restraints  on  alienation,  709. 

LIFE  INSURANCE. 

Divorce  of  parties,  526. 

Validity  of  contract :  Insurable  interest,  175. 

LIMITATIONS. 

Action  for  tort,  246. 

Actions  of  assimipsit  (article),  764. 

Federal  and  state  courts,  123. 

Foreign  corporations,  246. 

Insanit3r,  126. 

Married  woman :  Alienation  of  aflFections,  458 

Physicians'  and  surgeons'  malpractice  (noie),  790. 

Stockholders*  action,  315. 


imiBx.  827 


LOTTERIES. 

What  constitntcs,  709. 

LUNACY. 

Attorneys,  709. 

MAINTENANCE. 

Wife  not  bound  to  support  husband,  124. 

MALPRACTICE  BY  PHYSICIANS. 

MANDAMUS. 

Expulsion  from  school,  3891 

MARRIAGE.    Stt  Breach  of  Pramiu. 

MARRIED  WOMEN. 

Contracts  of  suretyship,  5891 
Dedication  of  land,  5891 

MASTER  AND  SERVANT. 


Anticipatory  breadi,  120. 
Dischvse  f  n 


Discharge  from  employment,  59a. 

Discharge  of  servant,  246. 

Domestic  servant,  315. 

Duty  to  furnish  enough  fellow-servants,  Ifl6. 

Employees  of  another  master,  iflS. 

Enqftlqyer's  Liability  Act,  663. 

Joint  liability,  526. 

Ratification  of  servants*^  act,  176. 

Relation :  Evidence  of,  59a. 

MEASURE  OF  DAMAGES. 
Assault:  Provocation,  123. 
Covenant  to  repair,  135. 
Death  by  negligence,  122. 
Evidence  in  mitigation:  Breach  of  promise,  56. 

MISTAKE  OF  LAW. 

Cancellation  of  contracts,  lai. 

MONOPOLIES. 

Sherman  Anti-Trust  Law,  61. 

Sherman  Anti-Trust  Law:  Discrimination  in  price,  167. 

Strikes  and  boycotts,  73. 

MORTGAGES. 

Assignment  as  collateral,  247. 
Construction,  option  in  note,  459. 
Priority :  Foreclosure,  786. 
Satisfaction,  247. 

MULTIFARIOUSNESS. 
Injunction,  175. 

MUNICIPAL  CORPORATIONS. 
Assessment,  710- 
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MUNICIPAL  CORPORATIONS  (Contmued). 
Elevators,  liability,  459. 
Enforcement  of  ordinances :  Liability,  176. 
Powers :  Opening  of  streets,  786. 
Public  works:  Negligence,  786. 
Rights  of  taxpayers,  127. 
Streets :  Defects :  Bicycles,  459. 

MUTUAL  BENEFIT  SOCIETIES. 

By-laws:  Suspension  of  member,  169. 
Insurance:  Amendment  of  by-laws»  176. 
Payment  of  dues,  joS. 
Right  of  membecs  to  sue,  127. 
Rights  of  divorced  wife,  383. 

NATIONAL  BANK.    See  Bankj. 

NECESSARIES. 
Wife's,  124. 

NEGLIGENCE. 

See  Carriers,  Master  and  Servrnti, 
Alighting  from  moving  train,  177. 
Contributory  negligence,  460. 
Damages  for  death  by,  123. 
Duty  to  licensees,  127. 
Electricity,  787. 
Injury  to  trespassers,  527. 
Liability  of  employers  for  negligence  of  independent  contractors 

(note),  714. 
Owner  of  building,  663. 
I^aoe  of  public  amusement,  662: 
Sales,  injuries  to  third  persons,  593. 

NEWSPAPERS.    Sec  Freedom  of  the  Ptess,  Contempt  of  Court. 

NONSUIT. 

Refusal,  248W 

NORTHERN  SECURITIES  DECISION. 
(Article),  3591 

NUISANCE. 

Injuries :  Care,  527. 

Persons  entitled  to  sue  for,  663, 

Polluting  ice  field,  663. 

ORAL  EVIDENCE.    S^  Evidence. 

PANAMA. 

Situation  in  light  of  international  law  (article)^  265. 

PARENT  AND  CHILD. 
Custody,  460,  710,  787. 
Gift:  Revocation,  460. 
Religion,  787. 

PARTIES  TO  SUIT. 

Jurisdiction  of  Federal  courts,  59^ 
Non-resident,  58. 
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PARTITION. 

Specific  performanoe,  461. 

PARTNERSHIP. 

Dissolution :  Liability  for  debts,  787. 
Use  of  phrase  "&  Co.,"  316. 

PASSENGER.    Stt  Carrier. 

PATENTS. 

See  Inventioms. 
A  matter  of  right,  not  grace  (article),  23. 
U.  S.  can  attack  validity  of  (article),  46. 

PHYSICIANS. 

Expert  testimony,  527. 
Malpractice,  248. 
Osteopadiy,  316. 
Recovery  for  service,  177. 

PICKETING.    Stt  Injunction. 

PLEDGE. 

See  Lien. 
Collateral  security,  526. 
Mortgages,  710. 
Of  stock  of  corporation,  661. 
Recovery  of  property :  Tender  of  debt,  178. 
Valklity:  Sufiiciency  of  delivery,  177. 

POLICE  REGULATIONS. 
Constitutional  law,  12a 

POWERS. 

Substituted  trustee,  526. 

PRACTICE  AND  PROCEDURE. 

Affidavit  of  defence :  Executors,  127. 

Information  in  libel,  17^. 

Joinder  in  causes  of  action,  664. 

On  appeals  (article),  337. 

Res  adjudicata,  129. 

Rules  of  mutual  benefit  societies,  127. 

PRESS.    See  Freedom  of  the  Press. 

PRESUMPTION. 

See  Evidence. 
Of  deadi:  Administration,  11& 

PRINCIPAL  AND  AGENT.    See  Agency. 

PRINCIPAL  AND  SURETY. 
Alteration  of  contract,  788. 
Limitatioos,  528. 

PRIVILEGED  COMMUNICATIONS.    See  Freedom  of  the  Press. 
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PROCESS. 

Service  on  officers  oi  foreign  corporations,  12B. 

PROMISSORY  NOTES.    See  BUls  amd  Notes, 

PUBLIC  OFFICE. 

Legislative  control :  Property  rights,  528. 

PUBLIC  SCHOOLS. 

Rdigious  exercises,  529. 

RAILROADS. 

See  Negligence,  Street  RaUroads. 
Abandonment  of  track;  529. 
Branch  tracks,  593. 
Conflicting  easements,  317. 
Duty  as  to  approach  to  station,  664. 
Em^oyees  of  another  railroad,  126. 
Freight,  39r. 

Maintenance  in  public  street,  317. 
Right  of  way  for  telegraph  poles,  12S. 
Rights  in  right  of  way,  3% 

REASONABLE  DOUBT. 
What  constitutes,  317. 

RECEIVERS. 

See  Bankruptcy,  Insolvent. 
Appointment,  711. 

Certificates  of  indebtedness,  authority  to  issue,  129; 
Suit  against  corporation,  529. 

RECEIVERSHIPS. 

Salary  of  receiver,  318. 

RECORDS. 

Mistake  in  name,  318. 
Photograph  of  convicts,  39t. 

RELEASE. 

Injuries  included  in,  664. 

RES  JUDICATA. 

Foreclosure  of  mortgage,  2491 
Motion  for  new  trial,  129. 

RESCISSION. 

Judicial  sales,  61. 
Of  lease,  126. 

REVOCATION. 

Of  gift:  Because  of  adultery,  124. 

RHAPSODY  OF  ANTIQUATED  LAW. 
{Article),  755. 

RIGHT  OF  WAY.    Stc  Railroads. 
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RULE  AGAINST  PERPETUITIES. 
Estate  in  p-antor,  711. 

RUSSIAN  CIVIL  LAW. 

(ArticU.)     Part  I,  137;  P^rt  II,  213;  Pftrt  III,  63M;  Pftrt  IV, 
67a. 

SALES. 

See  Judicial  Sales. 
IntOKicatiQg  liquors,  249^ 

SAVINGS  BANIC    (NoU.) 

Liability  for  payment  to  wrooff  persons  prfirntiffg  ; 
pass  book,  2SI. 

SERVANTS.    See  Masttr  and  Servant,  Feliauhservant. 

SHERMAN  ANTI-TRUST  LAW.    See  MamofoUes. 

SIDEWALKS. 

Right  of  lot  owners,  17S. 

SIGNS.    See  ConsHimiiomal  Law, 

SLANDER  OF  TITLE. 
Malice^  53a 

SPECIFIC  PERFORMANCE. 

Agreement  to  make  a  will,  62. 
Outstanding  contract,  25a 

SPEECH.    Ste  Freedom  of  the  Press. 

SLANDER. 

Secl^l. 
Judgment  discharged  by  bankruptcy,  11^ 

STATUTE  OF  FRAUDS. 

Agreement  m  consideration  of  marriage^  4D'- 

Effect  of  void  contract,  179^ 

Pftrt  performance,  129. 

Part  performance:  Possession,  13a 

Promise  of  bequest,  13a 

STATUTE  OF  UMITATIONS.    See  LimiUUums. 

STOCK.    See  CorporaHon,  Pledge. 

STOCKHOLDERS.    See  CorporaHons, 

STOCK  QUOTATIONS. 

Property  therein:  lUcgal  transactkms,  711. 

STOCK  SUBSCRIPTIONS. 

Transfer  of  diares  to  an  insolyent,  12a. 

STREET  RAILROAD. 
Abutting  owners,  664* 
Street  railroads,  318. 
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STRIKES  AND  BOYCOTTS. 
The  law  of  (article),  73- 

SUMMONS. 

Failure  of  clerk  to  issue,  521. 

Service  on  officer  of  a  foreign  corix>ration,  128. 

SUPPORT.    Sec  Lateral  Support,  Husband  and  Wife. 

SURETIES. 

See  Tax  Collectors,  Guarantee. 
Discharge  of»  392. 

SURETYSHIP. 

Bonds  for  different  teiYns,  71a. 

Survival  of  weakest  as  exemplified  in  the  criminal  (article),  159. 

TAXATION. 

Bankruptcy,  593. 

Educational  institution,  53a 

Non-resident  express  company:  Mileage  basis,  461. 

TAX  COLLECTORS. 

Liabilities  of  sureties  on  bond  of,  179. 

TAX  PAYERS. 

Rights  of,  in  municipal  corporations,  127. 

TELEGRAPHY. 

Damages  for  failure  to  deliver  message,  392. 
Delivery  of  message :  Damages,  594. 
Mental  suffering  as  damage,  319. 
Unstamped  messages,  530. 

TELEPHONES. 

Damages  for  cutting  trees,  319. 

TENANTS  IN  COMMON. 
Liabilities  of,  605. 

TESTAMENTARY  DISPOSITION. 
See  WUls. 
Testamentat7  capacity,  62. 
Validity:  Direction  to  pay  savings  to  wife,  130. 

TORT  CLAIMS.    See  Bankruptcy. 

TORTS. 

See  Assault,.  False  Representatian,  False  Imfrisonmeni,  Dam- 
ages, Interference  tvith  Contracts,  Lateral  Support,  Strikes 
and  Boycotts,  Libel,  Negligence,  Nuisance,  Slander,  Injune- 
turn.  Trespass. 
Court  of  Claims  has  no  jurisdiction  (article),  27. 

TOWNSHIPS. 

Allowance  of  claim,  180. 

TRADE  NAMES. 

Liability  for  debts :  Retiring  from  business,  13a 
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TRADING  STAMPS. 

Constitutionality  of  law  prohibiting,  56. 

TRESPASSERS. 

Improvements,  $1^ 

TRIAL 

Res  adjudicate,  129- 

TRUSTEE.    Stt  Powers. 

TRUST  FUND. 

Collection  of  note  bgr  bank,  55. 
Deposit  of,  in  bank,  169^  6591 

TRUSTS. 

Agreement  to  make  will,  6a. 
Constructive  trusts,  594- 
Constructive:  Rcoonyeyancc,  131. 
Deeds  found  after  death,  6ol 
Reoemt  of  rent  under  forged  lease,  i8ou 
Sufficiency  of  act  creating,  788. 
Termination,  ^sa 

UNIONS. 

Right  to  organize,  66a 

USES. 

Statute  of  Uses,  as  to  Law  of  Charities  (articles),  aoi. 

USURY. 

Payment  of  independent  debt,  46a. 

VENDOR  AND  PURCHASER. 

Instalment  contract:  Ri|^  to  title  to  property,  ite. 

VERDICT. 

Judgment  for  lesser  crime  than  found,  58. 

WAIVER.    S€t  Contracts. 

WATER  AND  WATERCOURSE. 
Large  or  great  pond,  71X 

WATER  AND  WATER-COURSES. 

Riparian  proprietors,  2sa  * 

WATER-COURSES. 

Percolating  water:  Waste,  injunction,  131. 

WATER  RIGHTS. 
Injunction,  6a. 

WIFE.    See  Divorce,  Desertion,  Adultery,  Hnsbamd  and  Wife,  Neces- 
saries,  Witness,  Carriers. 

WILLS. 

See  Adntntistration. 
Agreement  to  make,  6a. 
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WILLS  (Cantmtud). 

Ahmtioa:  Lead  pcncfl,  594. 

Coasideratioo  of  drvisc,  76;^ 

Constmctioii,  319^  320,  665. 

Contract  to  derise  (noie),  3|M. 

Interest  necessary  to  contest,  180. 

Mutilation,  320L 

Power  of  sale,  319. 

Right  of  life  tenant  under,  665. 

Specific  legacy,  7^91 

Testamentary  capacity,  62,  392. 

Validity,  3»L 

Validity  of  testamentary  disposition,  1301 

WITNESSES. 

Competency,  32a 

Competency:  Husband  and  wife,  462. 

Competency:  Physicians  anddnnists,  173. 

Credibility,  131. 

Irapeacfawcnt,  I3i« 

Physicians,  462. 

Wife,  in  indictment  for  bigamy,  56. 

WRITTEN  INSTRUMENTS.    See  Evidence, 
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CONSTITUTIONAL  PROVISIONS  GUARANTEEING 
FREEDOM  OF  THE  PRESS  IN  PENNSYLVANIA, 

Freedom  of  speech  and  of  the  press  has  never  been 
curtailed  by  the  common  law,  but  in  England  and  in  some 
of  the  American  colonies,  prior  to  the  Revolution,  the  gov- 
erning powers  acted  upon  the  assumption  that  such  free- 
dom is  essentially  dangerous  to  the  state.  The  art  of 
printing  particularly  was  for  a  long  time  looked  upon 
with  much  disfavor,  and  private  persons  could  print  only 
under  the  supervision  of  a  censor.  In  England  until  1641 
the  printing  press  was  regulated  by  the  Court  of  the  Star 
Chamber,  and  after  its  destruction  in  the  year  mentioned 
the  function  of  licensing  printers  and  censoring  publica- 
tions was  performed  under  the  supervision  of  Parliament 
until  1694,  although  it  never  amounted  to  much  after  the 
Revolution  of  1688.*  There  was  not,  however,  any  real 
freedom  of  the  press  until  a  much  later  period,  as  under 
the  prevailing  statutes  the  penalties  for  the  publication 

*  See  4  Bl.  Com.  152,  note;  Stosy  on  the  Constttulion,  Vol.  t.  f  188a: 
Cooly,  Const.  Lim.,  ch.  la. 
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of  matter  of  a  scandalous  nature,  particularly  if  it  re- 
flected on  the  government,  was  severely  punished.  The 
proceedings  of  Parliament  were  not  allowed  to  be  pub- 
lished at  all  until  about  the  time  of  the  American  Revo- 
lution.' 

There  was  little  freedom  of  speech  in  America  during 
the  early  colonial  days.  The  idea  that  men  should  not 
be  allowed  free  expression  of  their  opinions  about  gov- 
ernmental matters  especially  could  not  be  eradicated  in 
a  day.  The  feeling  that  the  printing  press  was  a  danger- 
ous weapon,  likely  to  promote  sedition  and  rebellion 
against  proper  authority,  led  to  drastic  measures  against 
indiscreet  publishers  in  many  colonies.  In  Massachu- 
setts "licensers"  were  appointed,^  in  Virginia  printing 
was  at  one  time  forbidden  altogether;^  even  in  the  Quaker 
Province  of  Pennsylvania  a  printer  was  compelled  to  flee 
for  publishing  a  paper  written  by  a  Quaker,  criticising  his 
brethren  who  were  in  authority.*  On  a  number  of  occa- 
sions measures  were  taken  to  suppress  books  already 
published,  which  were  deemed  to  offend  against  public 
authority.* 

As  already  suggested,  these  measures  were  not  taken 
by  virtue  of  the  common  law,  but  at  the  instance  of  arbi- 
trary powers.  Comparative  freedom  of  speech  and  of 
the  press  would  exist  in  the  absence  of  anything  done  to 
limit  it.  This  was  recognized  by  the  framers  of  the 
Constitutions  of  the  United  States  and  of  the  various 
states,  so  that  the  constitutional  phrases  are  usually  so 
framed  as  not  to  create  freedom  of  the  press,  but  to  pre- 
serve it.  Thus  the  first  amendment  to  the  Constitution 
of  the  United  States  provides  that  Congress  shall  make 
no  law  abridging  freedom  of  speech  or  of  the  press.  The 
states,  then,  are  left  free  to  deal  with  the  subject  as  they 
please.    All  of  them  have  adopted  provisions  similar  in 

'  May's  Const.  Hist.,  ch.  7,  9,  10.        '  1  Hutch.  Mass.  957  (s  ed.) 
« 1  Hildreth  Hist.  U.  S.  561.  •  a  Hildreth  Hist.  U.  8.  171. 

*  Cooly,  Const.  Ltm.,  ch.  is. 
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effect  to  those  of  Pennsylvania,  as  hereafter  explained, 
which  are  intended  to  guarantee  to  the  citizens  that  free- 
dom of  speech  and  of  the  press  which  was  sanctioned  by 
the  conunon  law. 

The  Pennsylvania  Convention  of  1776  adopted  two 
provisions  which  were  intended  to  have  the  effect  here* 
tofore  suggested,  ch.  i,  |  12,  "The  people  have  a  right 
to  the  freedom  of  speech  and  of  writing  and  publishing 
their  sentiments,  therefore  the  freedom  of  the  press  ought 
not  to  be  restrained,"  and  ch.  2,  )  35,  "The  printing 
presses  shall  be  free  to  every  person  who  undertakes  to 
examine  the  proceedings  of  the  legislature  or  any  part  of 
government."  Both  of  these  provisions,  it  will  be  ob- 
served, are  intended  not  to  extend  but  to  preserve  the 
freedom  of  the  press.  Particularly  was  the  right  to  criti- 
cise those  in  authority  insisted  upon,  it  being  then  realised 
that  the  liberty  of  the  people  depends  upon  it. 

The  convention  of  1790,  in  pursuance  of  their  expressed 
determination  to  define  more  accurately  the  rights  guar- 
anteed by  the  constitution,  made  certain  alterations  in 
these  provisions.  The  two  clauses  of  the  constitution  of 
1776  were  consolidated  into  one  and  altered  as  fbllowt: 
"The  printing  presses  shall  be  free  to  every  peison  who 
undertakes  to  examine  the  proceedings  of  the  legislature 
or  any  branch  of  government;  and  no  law  shall  ever  be 
made  to  restrain  the  right  thereof.  The  free  communica- 
tion of  thoughts  and  opinions  is  one  of  the  invaluable 
rights  of  man;  and  every  citizen  may  freely  speak,  write 
and  print  on  any  subject,  being  responsible  for  the  abuse 
of  that  liberty.  In  prosecutions  for  the  publication  of 
papers,  investigating  the  official  conduct  of  officers,  or 
men  in  a  public  capacity,  or  where  the  matter  published 
is  proper  for  public  information,  the  truth  thereof  may 
be  given  in  evidence;  and,  in  all  indictments  for  libels, 
the  jury  shall  have  a  right  to  determine  the  law  and  the 
facts,  under  the  direction  of  the  court,  as  in  other  cases.  *' 
Art.  IX,  }  7. 
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The  convention  of  1873  made  no  change  in  the  first  two 
sentences^  but  the  third  was  stricken  out.  and  in  its  place 
was  substituted  the  foUowing:  "No  conviction  shsdl  be 
had  in  any  prosecution  for  the  publication  of  papers  le* 
lating  to  the  official  conduct  of  officers  or  men  in  public 
capacity,  or  to  any  other  matter  proper  for  public  inves- 
tigation or  information,  where  the  fact  that  such  publi* 
cation  was  not  maliciously  or  negligently  made  shall  be 
established  to  the  satisfaction  of  the  jury;  and  in  all  in* 
dictments  for  libels  the  jury  shall  have  the  right  to  deter* 
mine  the  law  and  the  facts,  under  the  direction  of  the 
court,  as  in  other  cases. "    Art.  1,  }  7. 

The  first  two  sentences  in  the  sections  relating  to  liberty 
of  the  press  in  the  constitutions  both  of  1790  and  1873 
consist  of  a  declaration  that  private  persons  have  an 
inalienable  right  to  speak,  write  and  print  on  any  sub- 
ject, and  particularly  when  engaged  in  the  investigation 
of  the  proceedings  of  the  legislature  or  any  branch  of  gov- 
ernment. 

No  one  will  suppose  that  these  provisions  exempt  any 
person  from  liability  for  slanderous  or  libelous  words. 
This  would  be  clear  even  in  the  absence  of  the  qualifying 
clause,  "being  responsible  for  the  abuse  of  that  liberty.'* 
Their  meaning  is,  that  censorship  of  the  press  is  forbidden, 
and  that  under  no  circumstances  can  the  legislature  sup- 
press a  publication  because  of  the  general  tone  of  its  criti- 
cism. The  publisher  may  be  held  responsible  if  he  abuses 
his  privilege,  but  his  right  to  publish  is  preserved  inviolate. 
As  early  as  1788,  Chief  Justice  McKean,  in  ResptMica  v. 
Oswald,  I  Dallas  319,  said:  "What,  then,  is  the  meaning 
of  the  Bill  of  Rightsand  the  Constitution  of  Pennsylvania, 
when  they  declare  'That  the  freedom  of  the  press  shall 
not  be  restrained'  and  'that  the  printing  presses  shall 
be  free  to  every  person  who  tmdertakes  to  examine  the 
proceedings  of  the  legislature  or  any  part  of  the  govern- 
ment?' However  ingenuity  may  tortiue  the  expres- 
sions, there  can  be  little  doubt  of  the  just  sense  of  these 


PRBBDOlf  OP  PRBSS  IN  PENNSYLVANIA.  S 

sections:  they  give  to  every  citizen  a  right  of  investi- 
gating the  conduct  of  those  who  are  entrusted  with  the 
public  business,  and  they  effectually  preclude  any  attempt 
to  fetter  the  press  by  the  institution  of  a  licenser.  The 
same  principles  were  settled  in  England  so  far  back  as  the 
reign  of  William  the  Third,  and  since  that  time,  we  all 
know,  there  has  been  the  freest  animadversion  upon  the 
conduct  of  the  ministers  of  that  nation.  But  is  there 
anything  in  the  language  of  the  constitution  (much  less 
in  its  spirit  and  intention)  which  authorizes  one  man  to 
impute  crimes  to  another,  for  which  the  law  has  provided 
the  mode  of  trial  and  the  degiee  of  punishment?  Can  it 
be  presumed  that  the  slanderous  words,  which,  when 
spoken  to  a  few  individuals,  would  expose  the  speaker 
to  jiunishment,  become  sacred,  by  the  authority  of  the 
constitution,  when  delivered  to  the  public  through  the 
more  permanent  and  diffusive  medium  of  the  press?  Or 
will  it  be  said  that  the  constitutional  right  to  examine 
the  proceedings  of  government  extends  to  warrant  an 
anticipation  of  the  acts  of  the  legislature  or  the  judg- 
ments of  the  court?  and  not  only  to  authorize  a  candid 
conmientary  upon  what  has  been  done,  but  to  permit 
every  endeavor  to  bias  and  intimidate  with  respect  to 
matters  still  in  suspen&e?  The  futility  of  any  attempt 
to  establish  a  construction  of  this  sort  must  be  obvious 
to  every  intelligent  mind.  The  true  liberty  of  the  press 
is  amply  secured  by  permitting  every  man  to  publish  his 
opinions;  but  it  is  due  to  the  peace  and  dignity  of  society 
to  inquire  into  the  motives  of  such  publications,  and  to 
distinguish  between  those  which  are  meant  for  use  and 
reformation,  and  with  an  eye  solely  to  the  public  good, 
and  those  which  are  intended  merely  to  delude  and 
defame.  To  the  latter  description  it  is  impossible  that 
any  good  government  should  afford  protection  and  im- 
munity."* 

*  See  also  Addison's  Report,  Appendix,  p.  974  H  stq.  (1S03):  R€U 
fmb,  ▼.  Dennie,  t  Yeates  S67  (1805).    Immoral  publications,  however 
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All  are  agreed  that  clauses  of  this  character  forbid  cen- 
sorship/ and  that  this  freedom  from  censorship  does  not 
excuse  licentiousness,  but  that  if  the  words,  when  pub- 
lished, are  libelous,  they  properly  subject  the  publisher 
to  liability.  There  is,  however,  some  difference  of 
opinion  as  to  how  far  liability  for  spoken  or  written 
words  can  be  altered  by  the  legislature.  On  the  one 
hand,  it  may  be  said  that  freedom  to  publish  being 
guaranteed,  the  constitution  does  not  extend  its  protec- 
tion further,  and  everyone  runs  the  risk  of  being  held 
responsible  for  his  words,  whether  that,  responsibility  is 
imposed  by  the  common  law  or  by  legislative  action ;  that 
the  constitution  does  not  concern  itself  with  what  hap- 
pens after  the  matter  has  been  given  to  the  public.  In 
other  words,  the  publisher  has  full  liberty  to  publish  what 
he  pleases,  but  let  him  see  to  it  that  he  does  not  trans- 
gress the  law,  written  or  unwritten. 

Another  view  of  this  matter  is  possible  and  has  ob- 
tained some  recognition,  viz.,  that  the  constitution  not 
only  gives  permission  to  publish,  but  guarantees  immunity 
from  liability  for  such  words  as  at  common  law  were  non- 
libelous.  It. is  said  that  "freedom  of  the  press*'  would 
mean  nothing  if  the  legislature,  while  not  able  to  restrain 
the  printing,  could  pass  laws  which  would  inflict  severe 
penalties  for  the  publication  of  words  which,  judged  by 
the  standard  of  the  common  law,  were  innocent.  The 
difference  between  the  two  views  is  that  under  the  former 
the  legisbture  can  create  new  civil  or  criminal  liability  for 
spoken  or  written  words,  whereas,  under  the  latter,  its 
hands  are  tied;  it  cannot  increase  the  common  law 
responsibility.  This  conception  of  the  meaning  of  the 
freedom  of  the  press  was  advanced  by  Cooley,  Constitu- 
tional Limitations,  ch.  12.    It  has  never  been  .the  basis 

may  be  suppressed.  Cam.  v.  Dawling,  14  Pa.  C.  C.  607  (1894),  and  prob- 
ably those  tending  to  provoke  a  breach  of  the  peace  could  be  also. 

*  t  Story  on  the  Constitution,  i  1884,  S  1885;  Hallam»  Const.  Hisl. 
of  Eng.,  ch.  15;  De  Lohne,  Const,  of  Eng.  154;  4  Bl.  Com.  tsi,. 
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of  a  judicial  decision,  as  no  Liw  raising  the  point  has  had 
its  validity  questioned  on  that  ground.*  This  view,  as 
applied  to  the  clause  in  the  constitution  of  Pennsylvania 
which  provides  that  '*the  printing  press  shall  be  /r«r*' 
and  ' '  no  law  shall  ever  be  made  to  restrain  the  right' '  to 
investigate  the  proceedings  i "  ..ny  branch  of  government, 
seems  logical  and  sound.  If  the  legislature  could  at  will 
punish  the  publication  of  the  result  of  such  investigation 
(either  criminally  or  by  establishing  civil  liability),  then, 
surely,  the  printing  press  would  not  be  free.  It  foDowt, 
that,  a  law  establishing  new  liability  in  any  such  case  (f . 
e.,  where  there  has  been  a  published  investigation  of  any 
branch  of  government),  however  slight  the  change  might 
be  {e.  g,,  a  provision  that  negligence  only  and  not  maUce 
need  be  shown  where  the  occasion  is  privileged)  would 
be  contrary  to  the  constitution,  and  hence  of  no  effect. 

As  applied  to  the  second  sentence,  guaranteeing  free* 
dom  to  any  person  to  speak,  write  and  print  on  any  sub- 
ject, being  responsible  for  the  "abuse*'  of  that  liberty, 
there  is  more  doubt.  The  solution  of  the  question  would 
turn  upon  the  construction  of  the  word  ''abuse."  It 
may  with  reason  be  contended  that  this  clause  is  less 
broad  in  its  provisions  than  the  preceding,  and  that  the 

*  The  Pennsylvania  libel  act  of  May  it.  1903,  P.  L.  349,  may  bt 
attacked  upon  this  ground,  and  if  80  there  may  be  a  judicial  determini^ 
tion  of  this  important  question.  By  the  terms  of  that  act  civil  liability 
is  created  in  a  class  of  cases  in  which  at  common  law  there  was  no  li^ 
bility.  It  is  provided  that  the  publishers  of  ncwspapen  shall  be  civilly 
responsible  in  damages  for  all  publications  made  without  a  careful 
investigation  into  the  facts.  In  other  words,  the  test  of  liability  in  all 
cases  is  negligence.  This  means  that  where  the  words  have  bcca 
spoken  upon  a  privileged  occasion,  the  plaintiff  to  succeed  need  not 
(as  be  must  at  common  law)  prove  actual  malice  on  the  part  of  the 
defendant,  but  that  it  is  sufficient  if  he  prove  negligence  only.  It  is 
true  that  recklessness  in  publi.^htng  may  be  evidence  of  malice,  but  it 
is  not  malice  (in  Briggs  v.  Garrett,  111  Pa.  404,  mere  failure  to  tnvesti* 
gate  was  held  no  evidence  of  malice) ;  hence  the  new  act  creates 
liability  in  a  class  of  cases  in  which  at  common  law  there  was  no  lii^ 
bility.  If  Cooley 's  view  should  be  adopted,  the  act  may  be  declared 
void  as  being  contrary  to  the  constitutional  provisions  under  discussion. 
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legislature  may  create  new  liability  for  words  spoken 
under  any  circumstances  which  may  reasonably  be  con- 
strued as  an  "abuse*'  of  the  privilege  of  free  speech. 
Hence  a  provision,  such  as  the  one  mentioned,  ihakiiig 
one  liable  for  words  negligently  published,  even  though 
the  occasion  be  privileged  (not  being  an  investigation  of 
any  branch  of  government)  and  no  malice,  be  shown, 
might  be  upheld — ^the  lack  of  due  care  being  construed 
as  an  "abuse."  But  even  tmder  the  latter  clause  the 
legislature  could  not  wantonly  punish  innocent  words. 

We  now  come  to  the  consideration  of  the  next  sentence 
in  Section  7,  viz.:  "No  conviction  shall  be  had  in  any 
prosecution  for  the  publication  of  papers  relating  to  the 
official  conduct  of  officers  or  men  in  public  capacity,  or 
to  any  other  matter  proper  for  public  investigation  or 
information,  where  the  fact  that  such  publication  was 
not  maliciously  or  negligently  made  shaU  be  established 
to  the  satisfaction  of  the  jury. '  * 

The  first  observation  to  be  made  concerning  these 
words  is  that  they  refer  to  criminal  cases  only.  This  is 
clearly  evident  from  the  text  and  has  been  judicially 
determined.**  Unlike  its  predecessor,  this  clause  does 
not  purport  merely  to  guarantee  an  existing  right,  but, 
on  the  contrary,  to  create  a  new  one.  Its  language  would 
seem  to  imply  that,  in  the  absence  of  such  a  provision, 
convictions  could  be  had  in  such  cases  where  the  libel 
was  not  malicious  and  not  negligent. 

In  order  to  detemiine  whether  this  be  true,  it  is  neces- 
sary to  inquire  as  to  the  scope  of  the  expression,  "papers 
relating  to  the  official  conduct  of  officers  or  men  in  public 
capacity,  or  to  any  other  matter  proper  for  public  investi^ 
gation  or  information."  At  common  law,  libels  pub- 
lished upon  certain  occasions  are  "privileged."  The 
public  welfare  sometimes  requires  a  disclosure  of  facts 
the  publication  of  which  would  otherwise  subject  the  pub- 

^  Bon  ▼.  Uoar0,  S7  Pa.  385  (1S7S): 
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lishcr  to  criminal  liability.  The  private  injury  is  ooo- 
sadered  to  be  of  less  importance  than  the  public  good 
resulting  from  the  disclosure.  Upon  such  occasions,  even 
though  the  publisher  may  have  been  entirely  mistaken 
in  his  facts,  and  the  statement  made  be  grossly  false,  yet 
he  is  exonerated  both  civilly  and  criminally  unless  the 
injured  party  can  prove  express  malice.  The  publisher, 
therefore,  at  common  law,  in  giving  out  statements  that 
are  privileged  because  of  their  character,  warrants  only 
that  he  is  acting  from  good  motives  and  not  on  account 
of  personal  spite.  He  does  not  warrant  that  the  wocds 
axe  true." 

If  the  cases  mentioned  in  the  constitution  are,  at  com- 
mon  law,  privileged,  then  the  clause  does  not  in  fact 
change  the  law,  but  is  only  declaratory  of  it,  for  even  at 
common  law,  upon  a  privileged  occasion,  there  could  be 
no  conviction  tmless  the  publication  were  maliciously 
made. 

There  is  no  question  that  publications  relating  to  the 
official  conduct  of  public  men  were  at  common  law 
privileged.  Hence,  in  these  cases,  the  constitution  affords 
no  additional  protection.*'  The  latter  part  of  the  clause 
is  much  broader  and  includes  all  prosecutions  for  papers 
relating  to  "any  matter  proper  for  public  investigation 

**  Odgen,  Libel  and  Slander,  p.  197  rf  seq.,  p.  436;  Wharton,  Grim. 
Law.  i  1619  €i  seq..  Gray  v.  Ptntland,  9  S.  ft  R.  tj  (iSis);  t.  c,  4  8.  ft 
R.  4>o  (1819) ;  Cka^man  v.  Colder,  14  Pa.  365  (1850) ;  Piitoek  ▼.  (TATWI, 
63  Pa.  153  (1869);  N€€by.  Hope,  111  Pa.  145  (1883);  Briggfr.GarreU^ 
Ibid.  404  (tS86);  Press  Co.  v.  Stewart,  119  Pa.  584  (1888);  Camay  ▼. 
Pittsburg  Times,  139  Pa.  334  (1890);  Com,  v.  FeaSherston,  9  Phila.  594 
(1874):  Com.  V.  Smethurst,  16  Phila.  47S  (>Mi)- 

■'  Odgers.  Libel  and  Slander,  p.  99$,  126.  The  only  doubt  (if  there 
u  any)  that  could  be  raised  to  this  statement  would  be  on  account  of 
the  expression  "relating"  to  official  conduct,  etc.  The  constitution 
of  1 776.  as  we  have  seen,  in  providing  that  the  truth  might  be  given  in 
evidence,  confined  it  to  cases  where  there  were  prosecutions  for  papers 
' '  investigating ' '  official  conduct.  These  are  privileged  without  doubt. 
It  is  not  thought,  however,  that  there  is  any  essential  difference  in  tba 
two  expressiofit. 
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or  infonnation.  *  *  There  are  no  Supreme  Cotirt  decisions 
as  to  the  scope  of  these  words,  and  the  common  pleas 
cases  are  not  entirely  in  accord.  The  question  first  came 
up  before  Judge  Thayer  in  Philadelphia  County.  He 
stated  that  the  constitution  had  introduced  *'an  entirely 
new  principle '  *  into  the  law  of  libel,  and  from  some  pas- 
sages  of  his  remarks  it  might  be  inferred  that  he  did  not 
then  have  in  his  mind  the  principle  of  criminal  immunity 
in  cases  of  privilege  at  common  law  (where  no  malice  was 
shown),  but  it  is  probable  that  he  did,  and  merely  meant 
to  say  that  in  that  class  of  cases  not  privileged  by  the 
common  law  and  covered  by  the  constitutional  provision, 
a  new  principle  had  been  introduced."  Judge  Woodward 
was  of  opinion  that  the  constitution  increases  the  cases 
of  privilege/^  and  this  also  seems  to  be  the  view  of 
Judges  McPherson**  and  Parsons.** 

There  is  some  expression  of  opinion  in  the  Superior 
Court,  but  as  the  question  has  never  been  the  basis  of  a 
decision*  there  is  not  entire  unanimity.  In  Shelly  v. 
Dampman,  i  Superior  115  (1896),  Wickman,  J.,  at  page 
123,  intimated  that  "privilege*'  at  common  law  and 
under  the  constitution  is  not  the  same.  On  the  con- 
trary. Rice,  P.  J.,  in  Oles  v.  Pittsburg  Times,  2  Superior 
130  (1896),  at  page  144,  used  language  showing  that  he 
deemed  the  very  words  of  the  constitution  '*  proper  for 
public  investigation  and  information,**  as  the  test  of 
privilege  at  conunon  law. 

If,  in  fact,  all  matter  *' proper  for  public  investiga- 

•»  Com.  V.  McClure,  3  W.  N.  C.  58  (1876).  In  Com,  v.  Singtrly.  t$ 
PhiU.  368  (1881),  Judge  Briggs  evidently  misinterpreted  the  law  oo 
this  point.  He  says  that  the  new  constituticm  made  an  innovatioii  ta 
requiring  proof  of  malice  for  the  conviction  of  a  defendant  in  any  case. 
This  is  clearly  wrong. 

■«  Com.  V.  McClure.  i  Pa.  C.  C.  307  (1885);  Com.  v.  Coon,  4  Pa.  C.  C 
4tt  (18S6). 

**  Com.  V.  Rudy.  5  D.  R.  970  (1896). 

^  Com.  V.  Sanderson,  2  Clark  369  (1844),  referring  to  the  same  words 
in  the  constitution  of  1790.  See  also  the  cases  of  Com.  v.  CosUih,  t 
D.  R.  745  (1893),  and  Cvm.  v.  Place,  153  Pa.  315  (1893). 


FREEDOM  OP  PRESS  IN  PENNSYLVANIA.       II 

tion  or  infoiroation"  is  at  common  law  privileged, 
then,  notwithstanding  the  dicta  mentioned,  no  change 
is  in  fact  made  by  the  new  constitution.  There  are 
many  occasions  which  are  privileged  at  common  law,  so 
that  no  recovery  or  conviction  can  be  had  unless  the 
plaintiff  or  the  commonwealth  proves  express  malice. 
The  class  most  neariy  approximating  to  the  one  defined 
by  the  constitution  is  that  comprising  cases  in  which  the 
public  has  an  interest  in  the  disclosure.  It  is  well  settled 
that  if  one  person  in  good  faith  and  with  a  proper  motive 
makes  even  a  false  statement  to  another  about  a  matter 
which  affects  the  interest  of  both,  he  is  protected.  If  the 
subject-matter  of  the  communication  be  one  which  con* 
cems  the  welfare  of  the  public  at  large,  it  is  one  in  which 
the  public  has  an  interest,  and  on  the  same  principle  any 
member  of  the  public  making  the  statement  in  good  faith 
is  protected.  This  includes  any  statement  made  in  the 
progress  of  a  bona  fide  investigation  of  the  character  or 
fitness  of  a  candidate  for  public  office,  or  relating  to  the 
official  conduct  of  any  public  man.  "Every  commimi* 
cation  is  privileged  which  is  made  bona  fide  .... 
to  prevent  or  punish  some  public  abtise. '  '*'  This  is  per- 
haps the  extent  of  such  common  law  privilege.  Whether 
the  cases  contemplated  by  the  Pennsylvania  constitution 
go  beyond  it,  depends  upon  the  constmction  which  shall 
ultimately  be  placed  upon  the  word  ** proper.**  If  it 
shall  be  construed  to  mean  that  cases  "proper*'  for  pub- 
lic information  are  those  only  in  which  the  public  has  an 
interest,  then  the  constitution  is  only  declaratory  of  exist- 
ing law  in  this  respect.  If,  on  the  other  hand,  it  shall 
be  determined  that  there  are  cases  where  matter  is  proper 
for  public  information,  but  which  does  not  intimately 
concern  or  affect  the  public  welfare,  then  a  new  class  of 
cases  where  there  may  be  criminal  immunity  has  been 
created.    There  are  no  cases  in  the  books  (after  thirty 

>*  Odgen.  Libel  and  Slander,  p.  a 3$:  PoUock  on  TorU  (Webb's  Edi- 
*Hm).  P-  335- 
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years  oi  experience  under  this  constitution)  where  matter 
which  would  not  have  been  privil^ed  at  common  law 
has  been  detennined  to  be  within  the  scope  oC  this  clause. 
On  the  other  hand,  there  are  numerous  cases  where  the 
contention  has  been  made  that  it  was  proper  for  public 
information*  but  where  the  contention  has  failed  because 
the  matter  did  not  in  fact  concern  the  public  wel* 
fare.  Thus,  in  Cam.  v.  Alurpky,  8  Pa.  C.  C.  399  (1890), 
Judge  Endlich,  in  rejecting  the  argument  of  counsel  that 
the  facts  concerning  a  man's  treatment  of  his  stei>- 
daughter  were  proper  for  public  infoimation  within  the 
meaning  of  the  constitution,  said:  "There  are  certain 
occasions  pointed  out  by  the  constitution  where  any  pri- 
vate citizen  or  newspaper  may  publish  the  truth,  or  what 
is  honestly  believed  to  be  the  truth,  without  being  liable 
to  the  individual  for  the  injury  done  him,  or  to  the  com- 
monwealth for  any  provocation  for  a  breach  of  the  peace. 
There  are  occasions  where  the  interest  of  the  public  to 
know  the  truth  is  of  more  consequence  (than)  the  possi- 
biHty  of  its  peace  being  disturbed  by  the  poblicatioQ  of 
that  truth,  and  in  those  cases  where  the  truth  is  dlsclfxwd 
in  a  plain,  unvarnished  tale,  without  wrongful  motive, 
simply  for  the  information  either  (A  private  persons  or 
officials,  who  have  a  right  to  know  it,  or  <rf  the  public  that 
has  a  right  to  know  it,  the  fact  that  it  is  true  or  that  it  is 
made  upon  reasonable  ground  of  belief  is  a  complete  justi- 
fication for  its  disclosure.  Such  publications  are  Uaiued 
privil^ed.  .  .  .  The  subject-matter  of  this  Ebel  is 
not  one  proper  for  public  information  and  discussion. 
Subjects  that  are  proper  for  public  infoimation  and  dis- 
cussion are  only  those  in  which  the  public  has  an  interest. 
The  fact  that  a  large  number  of  people  may  have  a  private 
interest  in  the  matter  will  not  make  it  a  matter  proper 
for  public  investigation.  .  .  .  Nothing  that  happens 
in  the  privacy  of  a  man's  family,  short  of  a  crime  that 
calls  for  public  interference,  can  justify  the  publicity  of 
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accusations  or  comment  in  the  columns  of  a  news- 
paper."" 

This  reasoning  and  these  sentiments  seem  sound,  both 
logically  and  morally.  All  statements  made  upon  occa* 
sions  contemplated  by  the  constitutional  provision  are 
substantially  privileged,  even  if  at  common  law  they  were 
not.  To  include  in  that  class,  as  proper  for  public  exploi* 
tation,  statements  about  matters  which  only  excite  the 
curiosity  of  the  public,  but  in  the  truth  of  which  it  has  no 
interest,  would  be  wholly  inconsistent  with  a  sane  view 
of  the  constitutional  guarantee.  Trae  liberty  of  the  press 
does  not  mean  a  license  to  circulate  with  impunity  libel* 
ous  statements  about  private  individuals.  It  means  that 
the  press  or  any  individual  may  freely  discuss  matters 
which  vitally  affect  the  public  welfare,  and  may  dissemi- 
nate information  which  the  public  has  a  right  to  know, 
even  though  it  be  untrue,  warranting  only  their  good 
faith  in  so  doing.  Nothing  can  be  **  proper  for  public 
investigation  or  information"  unless  it  be  of  this  char- 
acter. The  clause  under  discussion,  therefore,  merely 
preserves  the  common  law  and  forbids  any  future  altera- 
tion by  the  legislature.  It  does  not  include  any  cases 
not  privileged  at  common  law.** 

We  will  now  consider  more  particularly  the  latter  part 
of  this  clause, ' 'Where  the  fact  that  such  publication  was 
not  maliciously  or  negligently  made  shall  be  established 

^  See  also  the  optnion  of  Henderson,  P.  J.,  in  Cam.  ▼.  Brown.  1  D.  R. 
$6$  (1891). 

^  Hon.  George  M.  Dallas,  who  fathered  this  constitutional  provtnon 
in  the  Convention  of  1873.  expressed  his  opinion  that  it  made  bo 
change  in  the  law.  as  he  understood  it  to  be.  'He  favored  the  provisiott 
to  prevent  future  action  by  the  legislature  prejudicial  to  the  freedom 
of  the  press,  and  also  because  a  recent  decision  in  a  quarter  scssioiis 
court  had  apparently  disregarded  the  fixed  principles  of  the  conunoa 
law,  as  heretofore  explained.  He  therefore  felt  it  to  be  of  the  highest 
importance  that  the  matter  should  be  settled.  The  decision  he  i^ 
ferred  to  has  never  been  recognized  as  authority,  so  that  the  commoo 
law  of  Pennsylvania  is  as  he  then  thought  it  wais  and  should  ba. 
4  Debates  6BB  €i  seq. 
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to  the  satisfaction  of  the  jury.  * '  Assuming  that  the  cases 
to  which  this  language  is  applied  are  at  common  law 
privileged,  of  course  express  malice  must  be  proved  in 
order  to  convict,  irrespective  of  the  constitution.  But 
what  is  the  meaning  of  the  phrase,  **or  negligently*"? 
These  words  were  inserted  by  amendment  against  the 
protest  of  the  promoters  of  the  clause,  after  a  long,  tire- 
some debate,  in  which  the  true  aspect  of  the  law  had  been 
almost  lost  sight  of.  Mr.  Dallas,  who  had  been  the  chief 
sponsor  for  the  clause  all  through  the  debate,  expressed 
his  opinion  that  they  mean  nothing.  Negligence  may 
be  evidence  of  malice,  but  since  the  malice  must  be  shown, 
at  all  events  the  expression,  "or  negligently/*  is  mere 
surplusage.^ 

It  has  been  intimated  in  some  common  pleas  decisions 
that  in  the  cases  covered  by  the  constitution,  the  defend- 
ant may  be  convicted  if  it  be  shown  that  he  is  negligent, 
although  there  be  no  malice.*^  This  is  not  acciurate.  If 
there  be  no  proof  of  malice  at  common  law,  there  can  be 
no  conviction,  if  the  occasion  be  privileged.  Then,  most 
certainly,  there  cannot  be  if  there  be  proof  of  negligence 
only,  unless  that  negligence  in  fact  amounts  to  malice, 
in  which  case  the  former  supposition  is  incorrect.    It  may 

**  Mr.  Dallas.  5  Debates  589,  says:  "Before  the  vote  is  taken.  I  wish 
to  say  that  I  have  no  objection  to  the  amendment,  except  that  it  adds 
two  additional  words,  and  unnecessary  words,  to  the  proposition^ 
What  my  friend  from  Carbon  stated  is  precisely  true,  that  if  a  man 
negligently  fires  a  pistol  or  throws  a  stone  he  is  held  liable,  because  the 
law  reasonably  infers,  from  that  negligence,  malice.  That  is  the  only 
reason.  Negligence  such  as  the  amendment  of  the  gentleman  from 
Allegheny  comprehends  would  be  in  result  malicious,  and  thereiore  I 
think  it  unnecessary.'* 

"  Com.  V.  Singerly,  1$  Phila.  368  (1881);  Cam.  v.  McClur^.  3  W. 
N.  C.  58  (1876) ;  see  also  Com  v.  Chambers,  13  Phila.  415  (i^^O:  Com. 
V.  McClure,  1  Pa.  C.  C.  207  (1885);  Com.  v.  CosieUo,  i  D.  R.  743 
(1891) ;  Com.  V.  Rudy.  3  D.  R.  370  (1893).  See,  however,  the  opinion 
of  Judge  Woodward  in  Con.,  v.  Coon,  4  Pa.  C.  C.  42a  (1886),  and 
that  of  Judge  Allison  in  Com.  v.  Smethursi,  16  Phila.  475  (i^i). 
apparently  expressing  the  opposite  view,  vis.,  that  malice  must  be 
shown. 
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be  said  that  the  constitution,  by  declaring  there  shall  be 
no  conviction  unless  the  publication  be  negligently  made, 
must  be  construed  to  create  liability  where  such  neglt* 
gence  is  shown.  This  is  not  tenable,  however.  There 
is  no  dispute  that  the  entire  purpose  of  this  clause  was 
to  diminish  and  not  to  increase  liability  for  libelous  pub- 
lications. To  turn  a  shield  into  a  hostile  sword  would  be 
a  violent  and  impossible  construction  of  the  provision. 

Finally,  how  may  this  malice  be  shown?  llpon  whom 
is  the  burden  of  proof?  If  the  publication  relates  to 
matter  proper  for  public  information,  must  the  common- 
wealth affirmatively  prove  malice  to  convict,  or  is  the 
btirden  on  the  defendant  to  clear  himself  by  showing  no 
malice — t .  e.,  by  proving  his  good  faith  and  his  reasonable 
grounds  for  believing  in  the  truth  of  the  matter  pub- 
lished? 

At  common  law  the  burden  was  on  the  commonwealth. 
The  defendant,  by  showing  that  the  publication  was  made 
upon  a  privileged  occasion,  rebutted  the  presumption  of 
malice  created  by  the  publication  itself,  and  threw  upon 
the  prosecutor  the  duty  of  showing  evil  motive,**  and 
unless  some  e\idence  more  than  the  mere  fact  of  publica- 
tion was  produced,  the  verdict  necessarily  had  to  be  for 
the  defendant.** 

As  we  have  seen,  the  constitutional  provision  operates 
only  upon  cases  privileged  at  common  law.  The  lan- 
guage of  the  clause '  *  where  the  fact  that  such  publication 
was  not  maliciously  or  negligently  made  shall  be  estab- 
lished to  the  satisfaction  of  the  jury,**  seems  at  first 
thought  to  place  upon  the  defendant  the  duty  of  proving 
a  negative.  But  this  cannot  be  the  true  construction, 
for  we  must  remember  that  the  clause  was  intended  and 
by  its  terms  clearly  shows  that  its  sole  purpose  was  to 
guarantee  immunity  (if  not  to  increase  it)  from  criminal 
convictions  for  libel  in  certain  cases.     But  if  we  construe 


'  Odgen.  Libel  and  Slander.  270-971.  330.  **  Ibid.,  ayj. 
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it  to  lay  upon  the  defendant  the  burden  of  proving  hit 
own  innocence,  his  good  faith,  lack  of  malice,  etc.,  then 
his  criminal  responsibility  is  increased  and  not  dimin- 
ished. This  cannot,  therefore,  be  the  meaning  of  the 
clause.  The  words  do  not  require  such  an  interpreta- 
tion. They  merely  show  that  the  question  of  malice  is 
to  be  left  to  the  jury  to  be  found  as  a  fact,  and  the  burden 
is  left  where  it  properly  belongs,  on  the  commonwealth. 
This  is  the  only  logical  conclusion  possible.  The  consti- 
tution preserves  privilege  in  certain  qises.  The  occaaon 
being  !^own  to  be  a  privileged  ^ne,  the  presumption  of 
malice  is  rebutted,  and  the  burden  t>f  proving  it  naturally 
falls  upon  the  prosecutor.  Malice  is  an  essential  element 
of  the  crime  of  libel.  In  the  absence  of  privilege,  it  is  pre- 
sumed as  a  legal  conclusion.  If. the  occasion  be  privi- 
leged, there  is  no  such  presumption.  Then,  as  in  all  other 
cases,  the  animus,  the  essential  element  of  the  crime,  must 
be  proven  by  the  commonwealth.  It  would  be  a  mon- 
strous doctrine  to  require  the  defendant  to  prove  himself 
not  guilty,  when  there  is  no  presimiption  of  his  guilt  from 
facts  already  shown.** 

It  is  hard  to  tmderstand  how  any  court  could  take  the 
opposite  view  of  this  question,  so  vitally  concerning  the 
right  of  trial  by  jury,  but  there  are  a  few  conmion  pleas 
decisions  and  one  in  the  Superior  Court  which  seem  to  hold 
that  the  defendant  must,  to  make  out  his  privilege,  as 
they  say,  affirmatively  prove  himself  to  have  been  inno- 
cent of  wrongful  motive.** 

**  In  the  case  of  Com,  v.  Sanderson,  a  Clark  969  (i844)»  Judge  Par- 
sons intimated  that  actual  malice  must  be  proven  by  the  commoii- 
wealth  in  all  cases  of  criminal  prosecutions  for  libel,  whether  the  oocft> 
sion  be  privileged  or  unprivileged.  This  is  not  the  law.  The  mere 
fact  of  publication  where  no  excuse  is  offered  implies  malice,  and  it 
need  not  be  proven  as  a  fact.    Com,  v.  Murphy.  8  Pa  C.  C.  399  (1S90). 

^Com.  v.  Singtrly,  15  Phila.  368  (1881);  Com,  v.  McClure,  3  W. 
N.  C.  58  (1876).  and  perhaps  Com,  v.  Ckambirs,  15  Phila.  41$  (i88a); 
Com.  V.  Swallow,  8  Super.  539  (1898). 


FREEDOM  OP  PRESS  IN  PENNSYLVANIA.       1 7 

On  the  other  hand,  there  is  a  larger  number  of  decisions, 
which  support  the  true  rule  as  given  above." 

If  evidence  of  malice  be  introduced,  the  defendant 
in  rebuttal  may  show  that  he.  made  the  publication  in 
good  faith,  honestly  believing  it  to  be  true  or  that 
in  fact  it  was  true.  It  must^  not  be  forgotten  that 
in  criminal  prosecutions  for  libel,  the  occasion  being 
privileged,  the  issue  is  malice  or  not  malice.  It  has 
been  sometimes  assumed,  erroneously,  that  if  the  de- 
fendant proves  his  words  to  be  true,  he  is  exonerated. 
This  is  a  mistake.  According  to  the  common  law  «n^  in. 
terpreted  in  England,  the  truth  could  not  be  shown  in  any 
case;  it  was  said  to  be  no  justification.  Defam<t' ay 
words,  if  true,  were  thought  to  be  more  likely  to  lead  to 
a  breach  of  the  peace  than  if  tmtrue.  *'The  greater  the 
truth,  the  greater  the  libel. '  *^  This  was  change  in  Eng- 
land  by  Lord  Campbell's  Act,  6  and  7  Victoria,  ch.  96, 
making  the  truth  always  admissible  in  mitigation  of  pun- 
ishment, and  making  it  a  justification  if  the  public  wel- 
fare required  its  disclosure.  In  America  the  &iglish  view 
of  the  common  law  on  this  point  was  not  accepted  in  all 
cases.  It  was  ruled  in  most  states,  and  among  them  in 
Peimsylvania,  that  while  the  truth  could  never  be  a  justi- 
fication for  a  libel,  yet  it  was  always  proper  to  be  given  in 
evidence  after  conviction  in  mitigation  of  punishment, 
and  in  cases  of  privilege,  upon  the  trial,  to  show  lack 
of  malice.  Perhaps  the  earliest  case  on  record  where  the 
truth  was  held  admissible  in  a  criminal  prosecution  for 
libel  at  common  law  was  that  of  The  Proprietcf  v.  Geargi 
Keilli  etat.,  Pennypacker's  Colonial  Cases,  p.  117  (169a).'* 

^Rts^.  V.  Dennie,  4  Yeates  267  (1805);  Cam.  v.  Codshalk,  13 
PWU.  575  (1877):  Com.  v.  Smcthurst,  16  Phila.  475  (1SS3);  Cam.  ▼. 
McOure,  i  Pa.  C.  C.  J07  {1885);  Com.  v.  Mtllon  &  Porter,  19  W.  N. 
C  433  (189a):  Com.  V.  Costello,  i  D.  R.  745  (189a):  Com.  ▼.  Rmdy.  5 
D.  R.  270  (1896);  Com.  V.  Mcfscr,  i  Brewst.  493  (1867). 

"  Odgcn.  437,  Wharton  Grim.  Law.  I  1643,  and  cases  there  cited. 

"  See  People  v.  Croswcll,  3  Johns.  Cas.  337  (i8o4)«  usually  accredited 
with  being  the  first  ca<K?  in  which  the  truth  was  admitted. 
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Most  of  the  states  have  specific  provisions,  either  statu- 
tory or  constitutional,  concerning  the  admission  of  evi- 
dence to  prove  the  truth.*^  In  Pennsylvania,  by  Article 
IX,  Section  7,  of  the  Constitution  of  1790,  it  was  provided, 
that  "in  prosecutions  for  the  publication  of  papers  inves- 
tigating the  official  conduct  of  officers  or  men  in  public 
capacity,  or  where  the  matter  published  is  proper  for  pub- 
lic information,  th^-tfUtl^  thereof  may  be  given  in  evi- 
dence. •  •  This  did  ftptmoan.  that  the  truth  was  a  justifi- 
cation for  the  libel,  but'inerely  that  it  might  be  given  in 
evidence'  in  certain  cates  of  privilege  for  the  purpose  of 
rebutting  evidence  of  malice,,  etc.  This  clause  probably 
did  not  change,  but  was  only  declaratory  of,  the  existing 
common  law.**  In  the  convention  of  1873  it  was  not 
thought  necessary  to  reincorporate  this  sentence  in  the 
constitution,  and  it  was  accordingly  omitted.  The  rule 
is,  therefore,  as  at  common  law. 

As  already  indicated,  the  truth  may  not  be  given  in 
evidence  imless  the  occasion  be  privileged.**  Upon  other 
occasions  no  public  or  private  good  can  be  accomplished 
by  circulating  defamatory  stories.  In  such  cases  the  old 
maxim,  "The  greater  the  truth,  the  greater  the  libd/'  is 
and  should  be  enforced.  To  revive  old  scandals  long 
since  dead  and  circulate  them  about  persons  who  may 
have  outlived  early  faults  and  be  leading  exemplary  lives, 
is  certainly  no  less  a  crime  than  to  tell  that  which  is  tm- 
true.  But  when  the  occasion  is  privileged  and  the  com- 
monwealth  has  introduced  evidence  to  prove  express 
malice  on  the  part  of  the  defendant,  it  is  eminently  proper 
that  the  defendant  should  be  allowed  to  show  not  only 
that  his  words  were  proper  for  public  information,  but 
that  they  were  true,  in  order  to  rebut  the  evidence  of 

"  See  Whast.  Crim.  Law,  i  1643,  and  notes. 

**  See  Whart.  Crim.  Law,  {1643.  A  dictum  in  C&m.  v.  SamUnoH, 
a  Clark  54  (1844).  seems  to  indicate  that  truth  under  the  constitution 
of  1790  may  be  a  jtistificatson.    This  is  a  mistake. 

*^  Runkh  V.  Meyer,  3  Yeates  518  (1803);  Resfub.  v.-  Dmntf,  4 
Yeates  967  (1805);  Com.  v.  Brawn,  1  D.  R.  56$  (189a). 
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malice,  and  this  in  Pennsylvania  is  the  common  law.* 
Nevertheless,  even  in  such  cases,  the  truth  is  not  an  abso- 
lute defense,  for  although  the  words  be  true  and  privi- 
leged, if  they  be  spoken  maliciously  the  defendant  may 
be  convicted-* 

The  last  sentence  in  the  section  tmder  discussion  is» 
"And  in  all  indictments  for  libels  the  jury  shall  have  the 
right  to  determine  the  law  and  the  facts,  under  the  direc- 
tion of  the  court,  as  in  other  cases/*  The  purpose  and 
meaning  of  this  provision  become  evident  by  a  glance  at 
the  evil  in  the  common  law  procedure  which  it  was  de- 
signed to  correct.  At  common  law,  upon  prosecutaoos 
for  libel,  some  cases  held  that  the  court  must  decide 
whether  the  words  were  libelous  as  a  matter  of  law,  and 
all  that  the  jury  could  determine  was  whether  the  defend* 
ant  published  in  the  manner  and  form  charged,  and  the 
truth  of  the  innuendo.^    In  other  words,  the  jury  was 

'^  Proprietor  w.  Keith  H  al„  Penny.  Col.  Cat.  117  (169a);  RmmkU  ▼. 
Meyer,  3  Yeates  518  (1803);  Res  fib.  v.  Dennie,  4  Yeatcs  S67  (180$). 
See  cases  cited  sufra,  in  which  the  defendant  (since  the  new  coostittt- 
tion  omitting  the  provision  about  proving  the  truth)  was  allowed  to 
show  the  truth  in  order  to  rebut  the  evidence  of  malice. 

"  Wharton  Grim.  Laws,  11645.  ^^  ^^^  York  and  in  varicnia  other 
states  there  are  provisions,  either  statutory  or  constitutional,  to  the 
effect  that  the  truth  shall  be  a  complete  justification  if  the  matter  ia 
proper  for  public  information.  See  Whart.  Grim.  Law,  I  1643  (notes). 
But  such  is  not  the  law  in  Pennsylvania,  where  the  truth  may  be  gives 
in  evidence,  but  is  not  a  justification.  There  was  a  short  period  during 
which  in  Pennsylvania  the  truth  in  certain  cases  was,  by  statute,  a 
complete  justification,  but  the  act  was  allowed  to  expire  by  its  owa 
limitation  and  has  never  been  revived.  Act  of  March  16,  1S09.  See 
Com.  V.  Duane,  1  Binn.  601  (1809).  At  the  present  time  the  act  of 
July  s.  1897.  P.  L.  ao4,  is  declaratory  of  the  common  law  (as  inter- 
preted in  Pennsylvania)  in  providing  that  the  truth  may  be  gives  ta 
evidence  if  the  matter  charged  as  libelous  be  proper  for  public  informs* 
taon.  Of  course,  if  the  matter  be  true  and  proper  for  public  informa- 
tion, it  is  nearly  impossible  to  prove  actual  malice;  but  if  in  any  case 
it  should  be  done,  a  conviction  must  follow.  Sometimes  the  «»— *«^ 
in  which  the  publication  is  made,  its  headlines,  etc.,  if  in  a  newspaper, 
are  evidence  from  which  malice  may  be  inferred.  Com.  v.  SeotOom^ 
so  Super.  503  (190a);  Com.  v.  LiUle,  la  Super.  636  (1900). 

**  Oklgers,  Slander  and  Libel,  p.  94. 
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deprived  of  the  right,  usual  in  criminal  cases,  of  bringing 
in  a  general  verdict  of  guilty  or  not  gtulty.  Judge  Shars- 
wood  doubted  whether  this  ever  really  was  settled  law, 
and  gave  expression  to  these  doubts  in  Kane  v.  Com.,  89 
Pa.  522  (1879),  but  whether  ever  settled  law  or  not,  it 
was  deemed  necessary  in  England  to  pass  an  act  guaran- 
teeing to  the  jury  this  right,  which  was  done  in.  1792  by 
the  Act  ol  J2  Qeo.  HI,  c.  6oi  usually  known  as ' '  Mr.  Pox's 
Act,'.'  because  he  was  instrumental  in  passing  it.  The 
early  Pennsylvania  courts  seem  to  have  been  favorable 
to  allowing  this  right  without  a  statute.  In  the  colonial 
case  heretofore  mentioned  the  jury  was  allowed  to  deter- 
mine  whether  the  words  published  were  seditious  or  not." 
In  order,  however,  that  all  doubts  might  be  set  at  rest, 
the  provision  quoted  above  was  inserted  in  the  constitu- 
tion of  1790  and  retained  in  that  of  1873. 

Its  meaning  is  merely  that  the  jury  under  judicial  in- 
struction may  find  the  defendant  gmlty  or  not  guilty.  It 
does  not,  however,  give  the  jury  any  higher  right  than  in 
other  cases.  It  has  been  suggested  that  the  constitution 
gives  the  jury  the  right  not  only  to  pass  upon  the  question 
of  guilt  or  innocence  as  determined  by  the  elements 
present  in  the  publication,  but  that  it  also  gives  them 
the  right  to  determine  whether  the  occasion  be  privi- 
leged; for  example,  that  the  jury  and  not  the  judge  is  to 
decide  whether  the  matter  is  proper  for  public  informa- 
tion." 

This  view  is  erroneous.  The  evil  which  the  law  was 
intended  to  correct  was  only  as  to  the  right  to  decide 
whether  the  words  are  libelous.  It  is  so  recognized  in 
all  the  cases.  The  decision  as  to  whether  or  not  an  occa- 
sion be  privileged  has  always  belonged  exclusively  to  the 
court.     This  is  so  in  civil  as  well  as  in  criminal  cases, 

••  Proprietor  v.  Keith  et  al,.  Penny.  Col.  Cas.  117  (169a). 

»  Com.  V.  PaschalK  S  Lane.  L.  Rev.  37;  Com.  v.  hfoore,  a  Chest.  Co. 
Rep.  358;  Com.  v.  McClure,  3  W.  N.  C.  58  {1876);  Com.  v.  Codskaik. 
13  PhiU.  575  (1877)- 
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The  distinction  between  civil  suits  and  criminal  prosecu- 
tions in  the  function  of  the  jury  was  sought  to  be  cor- 
rected by  Mr.  Fox's  act  and  by  the  constitution  of  1790. 
That  this  only  was  intended  is  clear  from  the  expression, 
"as  in  other  cases."  Judge  Endlich,  in  a  very  able 
opinion  in  Cam.  v.  Cosietto,  i  D.  R.  745  (1892).  very  effec- 
tually shows  the  fallacy  of  the  views  held  by  the  courts 
in  the  cases  mentioned  above.  He  points  out  among 
other  things  that  if  the  determination  of  what  occasions 
are  privileged  should  be  left  to  the  jury,  the  *'knowne 
certaintie"  of  the  law  would  be  lost.  It  is  proper  that 
the  defendant's  motives  and  purposes  and  the  essential 
effect  of  the  alleged  libel  should  in  each  case  be  decided 
by  the  jury,  but  the  court  only  is  competent  to  say 
whether  the  occasion  is  such  as  to  justify  the  publicataoo 
and  to  rebut  the  presumption  of  malice." 

Thomas  Raelmm  WhiU. 


'  See  also  Res^.  v  Dennie,  4  Yeates  26  j  (1805). 


THE  GOVERNMENT'S  LIABILITY  FOR  THE  USE 
OF  PATENTED  INVENTIONS. 

The  abstract  right  of  the  holder  of  letters  patent  from 
the  United  States,  whether  as  original  inventor  or  as 
assignee,  to  receive  compensation  for  the  use  of  the  pat- 
ented invention  by  the  government  itself,  is  thoroughly 
established.  "The  government  cannot,  after  the  patent 
is  issued,  make  use  of  the  improvement  any  more  than  a 
private  individual,  without  license  of  the  inventor  or 
making  compensation  to  him. ' '^  "Agents  of  the  public 
have  no  more  right  to  take  such  property  than  other  indi- 
viduals tmder  that  provision  ['the  exclusive  right  to 
make,  use,  and  vend,  *  R.  S.,  Section  4884],  as  it  contains 
no  exception  warranting  any  such  invasion  of  the  private 
rights  of  individuals.*'*  "That  the  government  of  the 
United  States,  when  it  grants  letters  patent  for  a  new 
invention  or  discovery  in  the  arts,  confers  upon  the  pat- 
entee exclusive  property  in  the  patented  invention  which 
cannot  be  appropriated  or  used  by  the  government  itself, 
without  just  compensation,  any  more  than  it  can  appro- 
priate or  use  without  compensation  land  which  has  been 
patented  to  a  private  purchaser,  we  have  no  doubt.  The 
constitution  gives  to  Congress  power  'to  promote  the 
progress  of  science  and  useful  arts  by  securing  for  limited 
times  to  authors  and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries, '  which  could  not  be 
effected  if  the  government  had  a  reserved  right  to  publish 
such  writings  or  to  use  such  inventions  without  the  con- 
sent of  the  owner.  Many  inventions  relate  to  subjects 
which  can  only  be  properly  used  by  the  government,  such 
as  explosive  shells,  rams,  and  submarine  batteries  to  be 
attached  to  armed  vessels.  If  it  could  use  such  inven- 
tions without  compensation,  the  inventors  could  get  no 
lettim  at  all  for  their  discoveries  and  experiments.  It 
has  been  the  general  practice,  when  inventions  have  been 

*  UniUd  SiaUs  v.  Bums,  is  WaU.  946  (1871). 

*  Cammiyn  v.  NevAon,  94  U.  S.  aa$,  935  (1876). 

aa 
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made  which  are  desirable  for  government  use,  either  for 
the  govenmient  to  purchase  them  from  the  inventors,  and 
use  them  as  secrets  of  the  proper  department;  or,  if  a 
patent  is  granted,  to  pay  the  patentee  a  fair  compensation 
for  their  use.  The  United  States  has  no  such  prerogative 
as  that  which  is  claimed  by  the  sovereigns  of  England,  by 
which  it  can  reserve  to  itself,  either  expressly  or  by  impli- 
cation, a  superior  dominion  and  use  in  that  which  it  grants 
by  letters  patent  to  those  who  entitle  themselves  to  such 
grants.  Tlie  government  of  the  United  States,  as  well  as 
the  citizen,  is  subject  to  the  constitution,  and  when  it 
grants  a  patent  the  grantee  is  entitled  to  it  as  a  matter  of 
right,  and  does  not  receive  it,  as  was  originally  supposed 
to  be  the  case  in  England,  as  a  matter  of  grace  and  favor/'* 
Such  are  a  few  of  the  expressions  of  the  views  of  the 
Supreme  Court  on  this  subject,  but  clear  and  satisfactory 
as  the  law  is  in  r^ard  to  the  existence  of  a  right,  it  is  fa^ 
from  being  equally  so  in  regard  to  the  practical  enforce- 
ment of  that  right.  The  Court  of  Claims,  though  estab- 
lished in  1855,  did  not  exist  as  a  court  in  the  proper  sense 
of  the  term,  with  power  to  render  a  final  judgment,  until 
1863,  or,  strictly  speaking,  tmtil  1866,  and  it  has  always 
been  a  court  of  limited  jiuisdiction.  As  reotganized  in 
1863,  its  jurisdiction  extended,  intsr  alia,  to  ''all  claims 
founded  upon  any  law  of  Congress,  or  upon  any  r^ulation 
of  an  executive  department,  or  upon  any  contract,  ex- 
pressed or  implied,  with  the  government  of  the  United 
States,  and  all  claims  which  may  be  referred  to  it  by 
either  House  of  Congress.**  This  provision  granted  no 
jurisdiction  over  wrongs  done  to  individuals  by  the 
officers  of  the  government  acting  in  the  belief  that  it  was 
for  its  interest.  Such  matters  were  held  to  be  reserved 
by  Congress  for  its  own  determination.^    Hence  there 

*  Jones  V.  Campbeii,  104  U.  S.  356  (iSSi). 

«  Gibbons  v.  Untied  Stales.  8  Wall.  »6g  (1868).  975 ;  Moffan  v.  UmUed 
States,  14  Wall.  531  (187 1).  In  the  (ml  of  these  cases  Mr.  Jttstiee 
Miller  said:  "Congress  has  wisely  reserved  the  matter  for  its  own 
determination."  The  wisdom  will  not  be  conceded  by  those  who 
believe  that  the  isovemment  should  never  be  fmt  in  the  position  of 
granting  compensation  as  a  matter  of  special  personal  favor;  that  if 
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could  be  no  jurisdiction  over  infringements  of  patents, 
but  the  right  of  suit  was  clear  enough  in  cases  of  express 
contract,  as  where  payment  of  the  stipulated  royalty  had 
been  stopped  under  an  erroneous  idea  that  the  contract 
was  in  conflict  with  a  provision  of  the  army  regulations/ 
The  only  instances  of  jurisdiction  in  cases  of  plain  in- 
fringement,  where  no  contract  could  be  implied,  have 
arisen  under  a  special  act  or  resolution  of  Congress/ 
Where  the  officers  of  the  government  have  wished  to 
make  an  express  contract,  but  have  been  unable  to  come 
to  terms  with  the  patentee  and  have  gone  on  to  use  the 
patented  device,  recovery  may  be  had,  under  an  implied 
contract,  the  court  fixing  such  rate  of  royalty  as  the  evi* 
dence  may  show  to  be  reasonable/  Such  a  case  would 
seem  clearly  to  involve  the  exercise  of  the  right  of  eminent 
domain,  where  the  law  implies  a  promise  of  compensation, 
upon  which  an  action  would  lie,  within  the  jiuisdiction 
of  the  Court  of  Claims,  just  as  in  cases  of  the  taking  of 
real  estate^  and  where  contractual  relations  between 
the  parties  have  once  been  established  by  a  judgment  in 
such  a  case,  the  use  of  a  device  which  the  government 
avers  to  be  different  from  that  of  the  claimant,  and  for 
which  another  patent  has  been  granted,  will  still  be 
treated  as  a  use  under  the  contract,  if  it  be  held  that  the 
devices  are  really  equivalent/ . 

A  difficulty  often  arises,  however,  in  cases  where  the 
officers  of  the  government  use  a  patented  device  either 
in  ignorance  of  the  fact  that  the  patent  has  been  granted, 
or  else  in  the  belief  that  they  are  not  using  what  is  pat- 
ented, or  that  they  have  a  right  to  use  it  without  regard 
to  the  fact  of  its  being  patented.  As  between  individuals 
or  corporations,  relief  in  such  cases  could  be  sought  on 

the  claim  of  a  citizen  deserves  to  be  paid  at  all,  it  deserves  to  be  paid 
as  a  matter  of  right,  and  that  the  existence  of  such  right  is  purely  a 
judicial  question,  to  be  determined  by  a  court. 
'  United  States  v.  Burns,  la  Wall.  146  (1871). 

*  £.  i(.,  Huhbell  V.  United  StaUs,  5  Ct.  Cls.  R.  1  (1869). 
^  Pasqueau  v.  United  States,  it  Ct.  Cls.  R.  509  (1891). 

*  Hoilister  v.  Benedict  Mfg.  Co.,  iij  U.  S.  S9  (1884). 

*  Pasqueau  v  United  States,  Ct.  of  Clms.  (1899),  not  reported. 
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the  ground  of  infringement  merely,  but  infringement  is 
a  tort,  and  the  United  States,  it  is  held,  cannot  be  guilty 
of  a  tort  and  hence  cannot  be  liable  on  any  such 
ground.  Unfortunately,  many  patentees  have  failed 
to  realise  that  their  legal  right  of  recovery  for  the 
use  of  their  patented  devices  was  much  more  restricted 
as  against  the  United  States  than  as  against  private  dti- 
sens,  and  hence  have  not  sought  to  protect  themselves 
by  definite  contracts;^  and,  on  the  other  hand,  govern* 
ment  oflBoers  seem  to  have  often  assumed  that  because 
the  legal  remedy  against  the  government  was  somewhat 
limited,  therefore  the  possible  consequence  of  the  use  of 
a  patented  invention  was  no  concern  of  theirs  and  could 
be  left  to  take  care  of  itself. 

In  order  to  secure  relief  in  such  cases,  patentees  have 
invoked  the  doctrine  of  implied  contracts,  and  also 'the 
constitutional  provision  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation.  In 
one  of  the  first  suits^'  brought  in  the  Court  of  Claims^ 
after  its  reorganization  in  1863,  where  the  warden  of  a 
United  States  penitentiary  had  bought  certain  machines, 
made  without  authority  from  the  assignee  of  the  patent, 
the  claimant  urged  both  of  these  points,  but  the  petitioii 
was  dismissed  on  demurrer.  The  court  held  tiiat  the 
warden,  being  merely  a  subordinate  officer,  had  no  power 
to  take  property  for  the  government's  use  or  to  bind  it 
by  contracts  without  either  express  authority  of  law  or 

■*  The  case  of  Kirk  v.  United  States.  163  U.  S.  49  (1895).  is  «a  ex- 
treme illiistratum  of  the  idea,  prevalent  among  tome  patentees,  that 
any  claim  ought  to  ht  valid.  "If  a  patentee/'  s«d  the  court,  **cou]d 
under  any  drcumstanccs  sue  to  recover  for  the  use  of  a  patented  article, 
made  before  letters  were  granted,  ...  it  certainly  ooiild  not 
apply  to  a  case  where  the  patentee  was  not  the  inventor  of  thing 
patented;  where  the  device  had  been  in  public  use  more  than  two 
jrean  before  the  patent  was  applied  for;  and  Vhere  the  government, 
so  far  from  agreeing  to  pay  a  royalty  for  it,  had  protested  against  any 
patent  being  issued  for  it.  We  know  of  no  principle  upon  which  a 
contract  can  be  evoked  from  a  distinct  refusal  of  one  party  to  lecog- 
nixe  the  rights  of  the  other,  and  a  formal  protest  against  any  such 
rights  being  granted  to  him.'* 

^  Pitcher  v.  United  States,  s  C.  Os.  IL  7  (1864). 


26  THE   government's   LIABILITY    FOR   THE 

the  direction  of  some  superior  officer  who  had  such  au- 
thority,  so  that  there  had  not  been  any  taking  of  private 
property  for  public  use  within  the  meaning  of  the  consti- 
tution, and  further  that  the  incapacity  of  the  government 
to  commit  or  authorize  a  tort  was  no  reason  for  implying 
a  contract  from  the  acts  of  one  who  could  not  contract 
expressly.  The  case  was  held  to  be  one  of  infringement 
pure  and  simple,  where  the  regular  statutory  remedy 
against  the  individual  infringer  was  available,  though 
whether  such  remedy  would  be  appropriate  and  ample 
in  this  particular  case,  the  court  did  not  feel  called  upon 
to  decide. 

Practically  this  case  decided  two  points:  first,  that  a 
recovery  against  the  United  States,  in  a  suit  on  a  patent, 
must  be  based  on  some  other  groimd  than  that  of  infringe- 
ment (a  point  substantially  conceded  in  the  petition),  and 
second,  that  no  liability  can  be  imposed  upon  the  United 
States  by  implication  from  the  act  of  an  agent  who  would 
have  had  no  authority  to  bind  the  government  by  express 
agreement  in  regard  to  the  particular  matter/ 

The  decision  on  this  latter  point  seems  to  have  been 
overlooked  by  Judge  Davis,  in  the  opinion  in  Talbert  v<. 
United  States,^  when  he  said:  "Admiral  Smith  had  not 
the  power  to  commit  the  government  to  a  contract  for 
royalty,  but  an  implied  contract  arose,  as  we  have  seen, 
from  the  user,  and  having  taken  advantage  of  the  act  of 
their  agent,  Admiral  Smith,  the  chief  of  the  Btireau  of 
Yards  and  Docks,  in  applying  the  device,  they  must  be 
held  to  the  condition,  agreed  upon  by  him  and  Talbert, 
that  the  patentee  should  be  compensated. '  *  In  that  par- 
ticular case  the  suit  was  under  a  special  jurisdictional  act, 
authorizing  compensation  for  the  use  of  the  invention,  so 
that  it  was  immaterial  whether  a  contract  could  have  been 
implied  or  not,  and  hence  the  statement  just  quoted  must 
be  regarded  as  obiter.  Certainly  it  cannot  be  reconciled 
with  the  decision  in  Pitcher  v.  United  States,  which  is  itself 
manifestly  foxmded  on  reason. 
The  argument  that  the  government's  use  of  a  patented 

*>  S5  C.  Cls.  R.  14a  (1890). 
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device,  whether  by  vr^y  of  contract  or  not,  should  always 
be  the  subject  of  compensation  as  a  taking  of  private 
property  for  public  use,  came  up  again  after  the  jurisdic* 
tion  of  the  Court  of  Claims  had  been  somewhat  amplified 
in  1887,  so  as  to  cover— 

' '  All  claims  founded  upon  the  constitution  of  the  United 
States  or  any  law  of  Congress,  except  for  pensions,  or  upon 
any  regulation  of  an  executive  department,  or  upon  any 
contract,  express  or  implied,  with  the  government  of  the 
United  States,  or  for  damages,  liquidated  or  tmliquidated, 
in  cases  not  sounding  in  tort,  in  respect  of  whidi  claims 
the  party  would  be  entitled  to  redress  against  the  United 
States  either  in  a  court  of  law,  equity,  or  admiralty  if  the 
United  Stotes  were  suable.""* 

Within  a  month  after  the  act  was  passed,  suit  was 
brought  on  a  patent,  the  petition  setting  up  an  infringie- 
ment,  and  stating  that  ''the  basis  of  this  suit  is  upon 
their  [the  claimants']  patent  rights,  which  are  founded 
upon  the  patent  laws  of  the  United  States."  These 
words  were  evidently  used  with  the  idea  of  setting  up  a 
claim  founded  upon  a  ''law  of  Congress. '*  In  delivering 
the  opinion  of  the  Supreme  Court,**  Mr.  Justice  Brewer 
cited  Gibbons  v.  United  SiaUs  and  Morgan  v.  United  States 
(supra),  to  the  effect  that  the  act  of  1863  had  given  the 
Court  of  Claims  no  jurisdiction  over  torts,  and  said: 

"It  is  said  that  the  constitution  forbids  the  taking  of 
private  property  for  public  uses  without  just  compensa- 
tion; that,  therefore,  every  appropriation  of  private 
property  by  any  official  to  the  uses  of  the  government, 
no  matter  however  wrongfully  made,  creates  a  claim 
founded  upon  the  constitution  of  the  United  States  and 
within  the  letter  of  the  grant  in  the  act  of  1887  of  the 
jurisdiction  to  the  Court  of  Claims.  If  that  aigument 
be  good,  it  is  equally  good  applied  to  every  other  provi- 
sion of  the  constitution  as  well  as  to  every  law  of  Congress. 
This  prohibition  of  the  taking  of  private  property  for 
public  use  without  compensation  is  no  more  sacred  than 

"  Act  of  Mar.  3,  1887,  generaUy  known  as  the  Tucker  Act,  14  Stata. 
SOS,  Supp.  R.  S..  Vol.  1.  s$9. 
*•  ScAdlfiiftfr  ▼.  VniUd  States.  155  U.  8. 163,  t6S  (1894). 
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that  other  constitutional  provision  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law.  Can  it  be  that  Congress  intended  that  every 
wrongful  arrest  and  detention  of  an  individual,  or  seizure 
of  his  property  by  an  officer  of  the  government,  should 
expose  it  to  an  action  for  damages  in  the  Court  of  Claims? 
If  any  such  breadth  of  jurisdiction  was  contemplated, 
language  which  had  already  been  given  a  restrictive  mean- 
ing  would  have  been  carefully  avoided. 

"  It  is  true  also  that  to  jurisdiction  over  claims  f"  inded 
*upon  any  contract,,  expressed  or  implied,  with  the  gov- 
ernment of  the  United  States/  is  added  jurisdiction  over 
claims  '  for  damages,  liquidated  or  tmliquidated, '  but  this 
grant  is  limited  by  the  provision  'in  cases  not  sounding 
in  tort.*  This  limitation,  even  if  qualifying  only  the 
clause  immediately  preceding,  and  not  extending  to  the 
entire  grant  of  jurisdiction  found  in  the  section,  is  a  clear 
endorsement  of  the  frequent  ruling  of  this  court  that 
cases  sotmding  in  tort  are  not  cognizable  in  the  Court  of 
Claims. 

' 'That  this  action  is  one  sounding  in  tort  is  dear.  It ' 
is  in  form  one  to  recover  damages.  The  petition  charges 
a  wrongful  appropriation  by  the  government,  against 
the  protest  of  the  claimants,  and  prays  to  recover  the 
damages  done  by  such  wrong.  The  successive  allega- 
tions place  the  parties  in  continued  antagonism  to  each 
other,  and  there  is  no  statement  tending  to  show  a  coming 
together  of  minds  in  respect  to  anything.  It  is  plainly 
and  solely  an  action  for  an  infringement,  and  in  this  con- 
nection reference  may  be  made  to  the  statutory  provision 
(Rev.  Stats.,  Section  4919)  of  an  action  on  the  case,  as  the 
legal  remedy  for  the  recovery  of  damages  for  the  infringe- 
ment of  a  patent.  If  it  be  said  that  a  party  may  some- 
times waive  a  tort  and  sue  in  assumpsit,  as  on  an  implied 
promise,  it  is  technically  a  sufficient  reply  to  say  that 
these  claimants  have  not  done  so.  They  have  not 
cotmted  on  any  promise,  either  express  or  implied. 

' '  But  we  do  not  care  to  rest  our  decision  upon  the  mere 
form  of  action.  The  transaction  as  stated  in  the  petition, 
and  as  disclosed  by  the  findings  of  the  court,  was  a  tort 
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pure  and  simple.  The  case  was,  within  the  language  of 
the  statute,  one  *  sounding  in  tort. '  It  is  in  this  respect 
essentially  different  from  Untied  States  v.  Palmer.  128 
U.  S.  262,  269  (1888).  That  was  an  action  to  recover  for 
the  authorized  use  of  a  patent  by  the  government.    .    .   • 

' '  Here  the  claimants  never  authorized  the  use  of  the 
patent  right  by  the  government;  never  consented  to,  but 
always  protested  against  it,  threatening  to  interfere  by 
injunction  or  other  proceedings  to  restrain  such  use. 
There  was  no  act  of  Congress  in  terms  directing,  or  even 
by  implication  suggesting,  the  use  of  the  patent.  No 
officer  of  the  government  directed  its  use,  and  the  con- 
tract which  was  executed  by  Cook  did  not  name  or  de- 
scribe it.  There  was  no  recognition  by  the  government 
or  any  of  its  officers  of  the  fact  that  in  the  constructioo 
of  the  pavement  there  was  any  use  of  the  patent,  or 
that  any  appropriation  was  being  made  of  claimant's 
property.  The  government  proceeded  as  though  it  were 
acting  only  in  the  management  of  its  own  property  and 
the  exercise  of  its  own  rights,  and  without  any  trespass 
upon  the  rights  of  the  claimants.  There  was  no  point  in 
the  whole  transaction  from  its  commencement  to  its  close 
where  the  minds  of  the  parties  met  or  where  there  was 
anything  in  the  semblance  of  an  agreement.  So  not  only 
does  the  petition  count  upon  a  tort,  but  also  the  findings 
show  a  tort.  That  is  the  essential  fact  underlying  the 
transaction  and  upon  which  rests  every  pretence  of  a 
right  to  recover.  There  was  no  suggestion  of  m  waiver 
of  the  tort  or  a  pretence  of  any  implied  contract  tmtil 
after  the  decision  of  the  Court  of  Claims  that  it  had  no 
jurisdiction  over  an  action  to  recover  for  the  tort" 

Mr.  Justice  Harlan  and  Mr.  Justice  Shiras  dissented 
from  this  conclusion  on  two  grounds:  first,  ''that  when 
the  government,  by  its  agent,  knowingly  uses  or  permits 
to  be  used  for  its  benefit  a  patented  invention,  it  is  liable 
to  suit  in  the  Court  of  Claims  for  the  value  of  such  use, 
and  that  its  liability  arises  out  of  [a]  contract  based  upon 
the  constitutional  requirement  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation;** 
and  second,  that  *  *  independent  of  mere  contract,    .    .    . 
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the  claim  to  have  just  compensation  for  such  an  appro- 
priation of  private  property  to  public  use  is  founded  upon 
the  constitution  of  the  United  States,"  and  therefore 
within  the  terms  of  the  act  of  1887. 

In  United  States  v.  Berdan  Firearms  Co..^  decided  but 
a  few  months  after  the  Schillinger  case,  the  government 
had  again  denied  the  existence  of  a  contract,  but  t  was 
held  that  it  must  be  implied,  and  even  from  what  the 
findings  failed  to  show  as  well  as  from  what  they  showed. 
Mr.  Justice  Brewer,  who  had  himself  delivered  the  opinion 
in  the  Schillinger  case,  said: 

' '  In  the  case  at  bar,  according  to  the  nineteenth  finding, 
'  Berdan,  as  an  officer  of  plaintiffs  herein,  assignees  of  his 
inventions  during  the  period  covered  by  this  action,  was 
in  constant  commimication  with  the  ordnance  officers, 
requesting  the  use  of  his  devices  by  the  government;  they 
knew  him  as  an  inventor,  and  knew  his  inventions  as  soon 
as  they  were  patented;*  and,  by  the  twenty-third,  'the 
plaintiffs  have  desired  the  government  should  use  their 
patented  devices,  and  have  also  desired  and  requested 
compensation  for  such  use.*  So  far,  then,  as  the  peti- 
tioner is  concerned,  the  use  of  this  invention  was  with  its 
consent,  in  accordance  with  its  wish,  and  with  the  thought 
of  compensation  therefor. 

"  While  the  findings  are  not  so  specific  and  emphatic  as 
to  the  assent  of  the  government  to  the  terms  of  any  con- 
tract, yet  we  think  they  are  sufficient.  There  was  cer- 
tainly no  denial  of  the  patentee's  rights  to  the  invention; 
no  assertion  on  the  part  of  the  government  that  the  patent 
was  wrongfully  issued ;  no  claim  of  a  right  to  use  the  in- 
vention regardless  of  the  patent ;  no  disregard  of  all  claims 
of  the  patentee,  and  no  use,  in  spite  of  protest  or  remon- 
strance. Negatively,  at  least  the  findings  are  clear.  The 
government  used  the  invention  with  the  consent  and  ex- 
press permission  of  the  owner,  and  it  did  not,  while  so 
using  it,  repudiate  the  title  of  such  owner. 

"The  nineteenth  finding,  besides  showing  knowledge 
on  the  part  of  the  officers  of  the  government  of  Berdan*s 

"  156  U.  S.  $$a  (1S94) 
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invention,  states,  in  a  general  way,  that  *the  attitude  of 
the  War  Department  towards  inventors  in  ordnance  has 
been  one  of  neutrality ;  it  has  neither  denied  nor  admitted 
the  legal  rights,  if  any  there  were,  of  inventors;  in  an 
endeavor  to  perfect  the  government  arm  that  department 
has  taken  advantage  of  all  kxiowledge  within  its  reach 
and  of  all  inventions;  it  does  not  deny  the  claims  of  in- 
ventors, but  has  proceeded  upon  the  policy  that  executive 
officers  should  not  decide  upon  such  claims  against  the 
government  or  upon  conflicting  claims,  but  that  the  claim 
should  be  presented  without  prejudice  before  some  other 
tribtmal  than  an  executive  department.    ... 

"The  import  of  these  findings  is:  That  the  officers  of 
the  government,  chaiged  specially  with  the  duty  of  super- 
intending the  numufacture  of  muskets,  regarded  Beidan 
IS  the  inventor  of  this  extractor-ejector;  that  the  differ- 
mce  between  the  spiral  and  flat  spring  was  an  immaterial 
lifference;  that,  therefore,  they  were  using  in  the  Spring- 
ield  musket  Berdan*s  invention;  that  they  used  it  with 
lis  permission  as  well  as  that  of  his  assignee,  the  peti- 
ioner,  and  that  they  used  it  with  the  understanding  that 
he  government  would  pay  for  such  use  as  for  other  pri- 
vate property  which  it  might  take,  and  this,  although 
hey  did  not  believe  themselves  to  have  the  authority  to 
jgret  upon  the  price.'* 

The  case  of  Russell  v.  United  States^  resembled  the 
Jerdan  case  in  some  respects,  but  was  held  to  involve  an 
ifringement  and  not  a  contract.  A  contract  existed 
»etween  the  government  and  another  patentee,  the  Krag- 
orgensen  Ccxnipany,  wherein  the  patentee  guaranteed  the 
x>vemment  against  all  claims  on  account  of  patents,  as 
egaids  both  the  patented  and  the  unpatented  portions 
i  the  gun,  but  shortly  before  that  contract  had  been  made 
he  appellant  had  notified  the  chief  of  ordnance  that  cer- 
ain  claims  in  his  own  patent  were  infringed  in  the  con- 
tructon  of  the  gun,  and  requested  that  "  in  considering 
he  allowance  to  inventors    .    .    .    our  claims  for  these 

**  189  U.  S.  516  (1901). 
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vital  points  of  construction  be  regarded."  The  reply  was 
as  follows: 

"The  business  arrangements  with  the  Krag-Jdigensen 
Company  for  the  manufacture  of  this  arm  have  not  yet 
been  completed. 

"On  the  one  hand,  that  company  may  agree  to  indem- 
nify the  United  States  on  account  of  any  patent  rights 
granted  by  the  United  States  which  may  affect  the  manu* 
facture  of  the  guns,  in  which  case  your  recourse  would  be 
to  communicate  directly  with  the  company. 

"On  the  other  hand,  should  the  government  .pfX)ceed 
to  manufacture  the  arms  without  such  arrangement,  your 
course  will  be  to  bring  a  suit  against  the  government  in 
the  Court  of  Claims  after  manufacture  has  progressed." 

Other  commimications  followed  between  the  appellant 
and  the  ordnance  office,  in  which  the  words  "infringe'* 
and  "infringement**  were  repeatedly  used,  and  in  more 
than  one  of  which  the  appellant  was  informed  that  the 
case  "cannot  be  determined  by  the  Ordnance  Depart- 
ment* 

The  position  taken  by  the  chief  of  ordnance  in  this  case 
was  practically  the  same  as  in  the  Berdan  case,  viz.,  that 
he  could  not  imdertake  to  decide  whether  any  part  of  the 
claimant's  patented  device  had  been  used  or  not,  and  that 
if  the  claimant  wished  compensation  he  should  sue  in  the 
Court  of  Claims.  It  does  not  appear  that  the  chief  of 
ordnance  had  asserted  that  the  government  had  any  right, 
as  against  Russell,  to  use  that  portion  of  the  Krag  gun 
mechanism  which  Russell  said  was  covered  by  his  patent, 
and  the  difference  between  the  two  cases  was  mainly  in 
the  way  the  parties  had  expressed  themselves  in  their 
dealings  with  each  other.  In  the  Berdan  case  apparently 
no  expressions  had  been  used  inconsistent  with  the  idea 
of  a  contract,  although  of  course  the  word  "contract** 
had  never  itself  been  used,  while  in  the  Russell  case  the 
words  " infringe* •  and  "infringement*'  had  been  used 
repeatedly  on  both  sides.  Substantially,  then,  the  Rus- 
sell case  seems  to  decide  merely  that  if  a  patentee  delib- 
erately treats  the  case  as  one  of  infringement,  he  cannot 
be  allowed  afterwards  to  say  that  he  did  not  mean 
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infringement,  but  meant  implied  contract.  It  is  to  be 
observed  that  Shiras,  White,  and  Peckham,  JJ.,  dissented, 
and  that  Harlan.  J.,  did  not  participate  in  the  case.  Had 
he  done  so.  he  would  probably  have  dissented  as  he  did 
in  the  SchilUnger  case,  so  that  the  decision  may  fairly  be 
regarded  as  carried  by  a  majority  of  one  only. 

In  the  recent  case  of  United  States  v.  Lynah,^  involving 
the  flooding  of  land  in  the  improvement  of  a  river,  Mr 
Justice  Brown  (who  had  sided  with  the  majority  in  both 
the  Schillinger  and  the  Russell  cases)  said,  in  a  concur- 
ring opinion:  **As  we  had  occasion  to  remark  in  DodUy 
V.  United  States,  182  U.  iS.  222,  224,  the  first  section  of 
the  Tucker  act  evidently  contemplates  four  distinct 
classes  of  cases:  (i)  those  founded  upon  the  constitutioo 
or  any  law  of  Congress,  with  an  exception  of  pensioii 
cases ;  (2)  cases  founded  upon  a  regulation  of  an  Executive 
Department;  (3)  cases  of  contract,  express  or  implied* 
with  the  government;  (4)  action  for  damages,  liquidated 
or  unliquidated,  in  cases  not  sounding  in  tort.  The  words 
'  not  sounding  in  tort  *  are  in  terms  referable  only  to  the 
fourth  class  of  cases.'*  He  also  stated  that  in  the  Schil- 
linger case  the  question  of  a  claim  tmder  the  constitution 
of  the  United  States  had  only  been  considered  in  the 
dissenting  opinion,  and  he  added: 

'*  I  think  it  is  going  too  far  to  hold  that  the  words  of  the 
Tucker  act,  'not  sounding  in  tort.'  must  be  referred  back 
to  the  first  class  of  cases,  namely. '  those  founded  upon  the 
constitution,'  and  that  they  should  be  limited  to  actions 
for  damages,  liquidated  or  unliquidated,  and,  hence,  the 
consent  of  the  owner  cuts  no  figure  in  this  case.  I  freely 
admit  that,  if  property  were  seized  or  taken  by  officers 
of  the  government  Tvnthout  authority  of  law,  or  subse- 
quent ratification,  by  taking  possession  or  occupying 
property  for  public  use,  there  could  be  no  recovery,  since 
neither  the  government  nor  any  other  principal  is  bound 
by  the  unauthorized  acts  of  its  agents.  But  in  endeavor- 
ing to  raise  an  implied  contract  to  pay  for  an  ordinary 
trespass  to  real  estate.  I  think  the  opinion  of  the  court 
misconceives  the  true  source  of  our  jurisdiction." 

"18S  U.S.  445- (1903)^  ^  ' 
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It  will  be  recalled  that  in  the  Schillinger  case  the  opin- 
ion suggests  the  possibility  that  the  limitation  "  in  cases 
not  sounding  in  tort*'  may  be  understood  as  "qualifying 
only  the  clause  immediately  preceding"  (the  clause  as 
to  claims  for  damages,  liquidated  or  imliquidated),  "and 
not  extending  to  the  entire  grant  of  jurisdiction  found 
in  the  section."  In  view  of  that  suggestion  and  of  the 
recent  statements  of  Mr.  Justice  Brown,  it  would  seem 
probable  that  if  a  case  arose  in  which  the  petition  alleged 
neither  implied  contract,  nor  infringement,  but  simply  a 
use  or  appropriation  of  the  patented  device,  and  a  claim 
for  compensation  imder  the  constitution  of  the  United 
States  for  private  property  taken  for  public  use,  the  jtiris- 
diction  might  be  sustained  in  accordance  with  Mr.  Justice 
Harlan's  second  groimd  of  dissent  in  the  Schillinger  case. 
As  far  as  the  cases  actually  decided  go,  however,  it  may 
be  said  that  the  Court  of  Claims  has  no  jurisdiction  in 
cases  where  the  officers  of  the  government  use  a  particular 
device,  asserting  a  right  to  do  so  even  as  against  one  who 
claims  to  be  a  patentee,  except  in  cases  where  a  contract 
between  the  patentees  and  the  government  is  still  in  force 
in  regard  to  the  device  in  question,  and  also  where  the 
government  asserts  a  free  license,  express  or  implied, 
from  the  patentee.  The  state  courts  have  jurisdiction 
in  suits  upon  patents  only  where  the  recovery  sought  is 
limited  to  an  agreed  compensation  for  the  use  of  the 
device,  in  the  form  of  a  royalty  or  license  fee,  and  the 
Court  of  Claims  has  held  that  its  jtuisdiction  is  that  of 
the  state  courts,  amplified  by  jurisdiction  in  cases  of 
alleged  implied  contract  also.*" 

In  view  of  the  limited  jurisdiction  of  the  Court  of 
Claims,  some  patentees  have  tmdertaken  to  proceed 
personally  against  the  government  officers  who  have 
been  concerned  in  using  the  alleged  infringing  devices; 
but  it  has  been  held  that  an  injtmction  will  not  lie  to 
restrain  the  construction  or  operation  of  public  works; 
that  public  officers,  who  make  no  profit  from  the  use  of 
a  patented  device  on  public  works,  cannot  be  required 

**  GiU  V.  VnitedStaUs,  35  C.  Cls.  R.  415  (xS9e). 
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to  account  for  profits,  and  further,  that  where  no  damages 
have  been  proved,  except  the  gain  to  the  United  States 
from  the  use  of  the  device,  no  damages  can  be  recovered 
from  the  government's  officer."  This  method  of  securing 
compensation  is  therefore  unfruitful 

An  implied  contract  is  founded  upon  a  presumed  agree- 
ment,**  but  such  a  presumption  must  always  be  based 
upon  evidence  showing  that  the  parties,  if  reasonabk 
men,  must  have  agreed.  Hence  no  contract  can  be  im- 
plied from  the  mere  use  of  a  patented  device  by  gov- 
ernment officers  through  ignorance,  carelessness,  or  mis- 
take, or  without  proper  authority.**  So,  too,  where  the 
government  uses  a  mechanical  device  of  any  kind  as  the 
invention  of  a  certain  person,  and  under  a  contract  with 
him,  no  contract  can  be  implied  with  a  third  party  who 
asserts  that  the  device  used  is  really  covered  by  his  patent. 
Such  a  claim,  if  valid  at  all,  is  for  an  infringement,  and 
is  not  within  the  jurisdiction  of  the  Court  of  Gaims." 
The  same  doctrine  of  course  applief  where  the  govern- 
ment declines  the  offer  of  a  particular  device,  and  subse- 
quently its  officers  adapt  other  devices  to  attain  the 
desired  results." 

Where  an  officer,  with  authority  to  control  contracts 
and  prevent  his  subordinates  from  incurring  liability, 
declines  to  contract  with  a  patentee,  stating  that  Us 
practice  is  to  buy  from  manufactiu'ers  only,  with  whom 
the  patentee  can  make  his  own  arrangements,  no  con- 
tract can  be  implied  from  a  subsequent  use  of  the  pat- 
ented device  by  subordinate  officers.*^    And  where  the 

>•  Beiknap  v.  SehUd,  i6i  U.  S.  lo  (189s).  Harian  and  Field.  JJ., 
dissented  on  the  ground  that  there  was  an  adequate  lemedy  afainst 
the  government  on  an  implied  contract.  James  v.  CampbeU,  104 
U.  S.  356  (1881).  and  HoUister  v.  Btnedict  Mfg.  Co..  1 13  U.  S.  59  (1884). 
also  suits  against  public  officers,  had  been  decided  adversely  to  tht 
patentees  on  the  merits. 

*  Simpson  v.  UniUd  Staiss,  31  C.  Cls.  R.  917.  945  (1896). 

*>  Forehand  V.  United  StaUs,  93  C.  Cls.  R.  477  (1888). 

»  FUuker  V.  UniUd  States,  1 1  C.  Cls.  R.  748  (1875) ;  Coston  v.  Vniied 
5tol«.  33  id.  43S  (iM) ;  fi^^  V.  United  StaUs.  38  id. (1903). 

"  Wood  v.  UniUd  States.  36  C.  Cls.  R.  418  (1901). 

**  Sprague  v.  United  States,  37  C.  Cls.  R.  448  (1909). 
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government  has  a  license  to  use  a  certain  mechanism,  a 
part  of  which  is  patented,  and  subsequently  a  patent  is 
issued  for  another  part,  which  the  government  claims 
the  right  to  use  under  the  license,  without  additional 
compensation,  no  contract  for  any  further  compensatioQ 
can  be  implied." 

A\^ere,  on  the  other  hand,  the  evidence  shows  an  offer 
of  an  invention  already  patented,  and  an  acceptance  of 
it  as  such,  and  a  use  under  proper  authority,  the  court 
will  take  jurisdiction  of  the  case  as  one  where  a  contract 
to  pay  a  reasonable  royalty  must  be  implied.  "When 
a  vendible  article,  such  as  ordinarily  is  the  subject  of 
bargain  and  sale,  is  offered  by  a  producer  to  a  consumer, 
though  with  no  price  specified,  and  is  accepted  and  used 
by  the  latter,  it  is  not  to  be  supposed  on  the  one  hand, 
that  the  offer  was  intended  as  a  gift  inter  vivos^  nor 
implied  on  the  other  hand  that  the  taking  was  with  a 
tortious  intent.*'"  The  fact  that  the  parties  did  not 
agree  upon  a  price  is  immaterial,  it  being  presumed  that 
the  government  expected  to  pay,  and  the  patentee  to 
receive,  a  reasonable  price." 

Even  in  cases  where  a  contract  with  the  original  pat- 
entee might  be  implied,  an  assignment  of  the  patent 
would  not,  apparently,  transfer  to  the  assignee  any  right 
of  suit  against  the  United  States.  Sections  3477  and  3737 
of  the  Revised  Statutes  show  a  clear  intention  to  prevent 
the  transfer  or  assignment  of  any  liability  of  the  govern- 
ment, however  arising,  \mtil  that  liability  is  established 
by  judgment  or  otherwise,  and  a  warrant  has  been  issued 
for  its  payment.  An  implied  contract  can  in  no  sense 
be  transferred  imtil  it  has  been  established  by  a  judgment 
or  some  departmental  action,  and  a  warrant  has  issued 
for  the  payment  of  what  is  due  upon  it,  and  even  then 
only  the  claim  for  payment  upon  the  implied  contract 
can  be  assigned,  not  the  contract  itself.    For  instance, 

*  Dashielly,  United  States,  36  C.  Cls.  R.  115  (1901). 
»  McKeever  v.  United  States,  14  C.  Cls.  R.  396  (187S). 
"  United  States  v.  Palmer,  128  U.  S.  969  (1SK8);    UniUd  Sfolft  ▼. 
Berdan  Firearms  Co.,  156  U.  S.  $$a  (1894). 
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in  Pasqueati  v.  United  States.^  a  judgment  was  recovered 
upon  an  implied  contract,  and  in  a  later  suit  by  the  i 
claimant  another  judgment  was  recovered  upon  the  i 
implied  contract.  After  judgment  and  the  issuance  of 
a  warrant,  Pasqueau  could  have  transferred  his  fink 
claim,  but  if  he  had  assigned  his  patent  his  assignee  could 
not  have  brought  suit  for  the  second  claim*  as  such  suit 
would  have  been  based  upon  the  assignment  of  an  im- 
plied contract  with  the  government,  in  violation  of  the 
statute. 

Turning  from  the  question  of  jurisdiction  to  other 
matters,  several  interesting  points  may  be  noted. 

As  the  proceeding  cannot  be  for  an  infringement  (ex- 
cept by  a  special  jurisdictional  act),  Section  4930  of  the 
Revised  Statutes  does  not  apply,  so  that  the  government 
files  no  notice  of  special  matter,  and  only  discloses  its 
defense  by  the  character  of  the  testimony  it  takes. 

In  the  case  of  an  express  contract  which  had  been 
assigned  (prior  to  the  enactment  of  R.  S.,  section  3737, 
forbidding  the  transfer  of  public  contracts)  the  disloyalty 
of  the  patentee  was  held  not  to  affect  the  govemmenVs 
liability  to  the  assignee.*  On  the  other  hand,  the  goiv- 
emment  is  entitled  to  all  the  benefits  of  an  express  con* 
tract,  and  where  the  patentee  is  in  the  government's 
employ  his  leaving  that  employ  does  not  terminate  the 
contract,  even  though  made  for  a  nominal  consideration.* 

A  number  of  cases  have  arisen  where  inventions  have 
been  made  and  patented  by  persons  in  the  employ  of  the 
government.  In  Talbert  v.  United  Sto/es,"  the  device 
had  been  fully  invented  before  the  claimant  entered  the 
government's  service,  but  not  patented  until  afterwards, 
though  the  patent  had  been  applied  for  before  the  govern- 
ment ordered  the  device  (a  form  of  marine  railway)  to 
be  constructed.  The  chief  of  the  Bureau  of  Yards  and 
Docks  had  promised  compensation,  but  the  Secretary  of 
the  Navy  had  refused  it,  erroneously  thinking  that  no 

"  36  c.  Cls.  R.  S09  (XS91). 

*  United  StaUs  v.  Bums,  is  WaU.  346  (1S71). 

*  McAUer  v.  United  States,  150  U.  S.  434  (i<93)- 

*  35  C.  Cb.  R.  141  (1S9P). 
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compensation  could  be  paid  to  an  employe  in  such  a  case. 
Suit  was  brought  under  a  special  act,  but  the  chief  of  the 
bureau's  lack  of  authority  seems  to  be  all  that  would  have 
prevented  a  recovery  upon  the  contract  tmder  the  court's 
regular  jurisdiction. 

Where  an  inventor,  being  in  the  government's  service, 
makes  experiments  at  the  government's  expense,  is  con- 
sulted about  the  adoption  of  the  device,  and  recommends 
it,  saying  that  under  the  circumstances  he  will  make  no 
charge,  this  constitutes  an  agreement  for  a  free  license, 
valid  even  as  against  an  assignee  of  the  patent."*  More- 
over, where  nothing  whatever  is  said  as  to  a  future  claim 
for  compensation,  and  the  original  drawings  had  been 
made  by  the  patentee  in  his  own  time,  without  cost  to 
the  government,  but  the  device  was  first  embodied  in  the 
form  of  an  operative  machine  at  the  government's  cost, 
and  the  patentee  had  seen  it  adopted  and  used  for  a  con- 
siderable time  without  making  any  claim,  these  circum- 
stances have  been  held  to  imply  a  free  license  to  the  gov- 
ernment." It  was  contended,  indeed,  that  the  fact  that 
the  invention  existed  on  paper,  in  the  drawings,  before 
the  government  undertook  any  expense  in  the  matter, 
was  evidence  that  no  contract  could  have  been  intended, 
but  Mr.  Justice  Brown  said: 

"An  attempt  is  made  to  differentiate  the  case  under 
consideration  from  those  cited**  in  the  fact,  stated  in  the 

**  Solomons  v.  UniUd  SiaUs.  137  U.  S.  34a  (1890).  This  was  followed 
in  Davis  v.  United  States,  93  C.  Cls.  R.  329  (1S8S),  where  the  patentee 
had  been  ordered  to  make  the  experiments,  and  get  up  the  desired 
device,  as  a  part  of  his  regular  work,  and  the  government  paid  the  ooal 
of  taking  out  the  patent,  nothing  being  said  about  compensatioo. 

**  Gill  V.  United  States,  160  U.  S.  4>6  (1895).  This  case  was  fd* 
lowed  in  Ea^rr  v.  United  States,  35  C.  Cls.  R.  55  (1900).  The  judgment 
in  the  Eager  ca«e  was  afterwards  set  aside  and  a  new  trial  grai.ted,  but 
the  court  ultimately  reached  the  same  conclusion  as  before.  In  /fofw 
ley  V.  UniUd  Stales,  decided  Dec.  ai,  1903,  it  was  held  that  long-con- 
tinued failure  to  demand  compensation  sufficed  to  prevent  a  contract 
from  being  implied,  the  patentee  being  in  government  employ,  and 
his  superiors  believing  that  on  that  account  a  free  license  was  granted. 

'*  These  were  McClurg  v.  Kingsland,  i  How.  202  (1843);  Sohmom 
v.. United  States,  137  U.  S.  342  (1890);  Lane  &  BodUy  Co.  v.  Lock:,  150 
id.  193  (1893);  McAlecf  v.  United  States,  id.  4S4  (1S93);  ^O^  ▼• 
Eureka  Mining  Co.,  138  id.  150  (1894). 
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third  finding,  that  the  invention  in  this  case,  until  it  was 
reduced  to  paper,  in  the  form  of  an  intelligible  drawing, 
was  made  out  of  the  hours  of  labor  at  the  arsenal,  and 
during  the  time  which  properly  belonged  to  the  patentee, 
and  that,  by  finding  four,  *the  claimant  did  not  use  any 
property  of  the  defendants  or  the  services  of  any  of  the 
employes  of  the  defendants  in  making,  or  developing,  or 
perfecting  the  inventions  themselves.'  This,  however, 
must  be  taken  in  connection  with  the  further  finding  that 
'  the  cost  of  preparing  patterns  for  the  iron  and  steel  casU 
ings,  and  of  preparing  working  drawings,  and  of  con- 
structing machines  was  borne  exclusively  by  the  govern* 
ment,  *  and  that  in  each  case,  one  or  more  machines  or 
articles  of  manufacture  embodying  the  invention,  had 
been  constructed  and  was  in  operation  or  use  in  the 
arsenal  with  the  claimant's  knowledge  and  consent  before 
he  filed  an  application  for  a  patent.  The  inference  to  be 
deduced  from  the  findings  is,  in  substance,  that,  while 
the  claimant  used  neither  the  property  of  the  government, 
nor  the  services  of  its  employes  in  conceiving,  developing 
or  perfecting  the  inventions  themselves,  the  cost  of  pre* 
paring  the  patterns  and  working  drawings  of  the  machines, 
as  well  as  the  cost  of  constructing  the  machines  them* 
selves  that  were  made  in  putting  the  inventions  into 
practical  use,  was  borne  by  the  government,  the  work 
being  also  done  \mder  the  immediate  supervision  of  the 
clainiant. 

''There  is  an  assumption  by  the  claimant  in  this  con* 
nection  that,  if  he  did  not  make  use  of  the  time  or  prop- 
erty of  the  government  in  conceiving  and  developing 
his  ideas,  the  fact  is  an  important  one  as  distinguishing 
this  case  from  those  above  cited.  In  view  of  the  finding 
that  he  did  not  make  use  of  the  property  and  labor  of  the 
government  in  preparing  patterns  and  working  drawings 
and  constructing  his  working  machines,  the  distinction 
is  a  very  narrow  one — too  narrow,  we  think,  to  create  a 
difference  in  principle,  or  to  prevent  the  application  of 
the  rule  announced  in  those  cases.    .    .    . 

''In  every  case,  the  idea  conceived  is  the  invention. 
Sometimes,  as  in  the  case  of  McClnrg  v.  Kingsland^  a 
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series  of  experimefli^  is  necessary  to  develop  and  perfect 
the  invention.  «^totber  times,  as*  in  the  case  under  con- 
sideration, and  apparently  in  the  Solomons  case,  the 
invention  may  be  reduced  to  paper  in  the  form  of  an  in- 
telligible drawing,  when  nothing  more  is  necessary  than 
the  preparing  of  patterns  and  working  drawings,  and  the 
embodiment  of  the  original  idea  in  a  machine  constructed 
accordingly.  Now,  whether  the  property  of  the  govern- 
ment and  the  services  of  its  employes  be  used  in  the  ex- 
periments necessary  to  develop  the  invention,  or  in  the 
preparation  of  patterns  and  working  drawings,  and  the 
construction  of  the  completed  machines,  is  of  no  im- 
portance. We  do  not  care,  in  this  connection,  to  dwell 
upon  the  niceties  of  the  several  definitions  of  the  word 
'develop*  as  applied  to  an  invention.  The  material  fact 
is  that,  in  both  this  and  the  Solomons  case,  the  patentee 
made  use  of  the  labor  and  property  of  the  government  in 
putting  his  invention  into  the  form  of  an  operative  ma- 
chine, and  whether  such  employment  was  in  the  pre- 
liminary stage  of  elaborating  and  experimenting  upon 
the  original  idea,  putting  that  idea  into  definite  shape  by 
patterns  or  working  drawings,  or  finally  embodying  it  in 
a  completed  machine,  is  of  no  consequence.  In  neither 
case  did  the  patentee  risk  anything  but  the  loss  of  his 
personal  exertions  in  conceiving  the  invention.  In  both 
cases,  there  was  a  question  whether  machines  made  after 
his  idea  would  be  successful  or  not,  and  if  such  machines 
had  proven  to  be  impracticable  the  loss  would  have  fallen 
upon  the  government. 

"  In  this  connection,  too,  it  should  be  borne  in  mind 
that  the  fact,  upon  which  so  much  stress  has  been  laid 
by  both  sides,  that  the  patentee  made  use  of  the  property 
and  labor  of  the  government  in  putting  his  conceptions 
into  practical  shape,  is  important  only  as  furnishing  an 
item  of  evidence  tending  to  show  that  the  patentee  con- 
sented to  and  encouraged  the  government  in  making  use 
of  his  devices.  The  ultimate  fact  to  be  proved  is  the 
estoppel,  arising  from  the  consent  given  by  the  patentee 
to  the  use  of  his  inventions  by  the  government,  without 
demand  for  compensation.    The  most  conclusive  evi- 
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dence  of  such  consent  is  an  express  agreement  or  license, 
such  as  appeared  in  the  McAIeer  case;  but  it  may  also  be 
shown  by  parol  testimony,  or  by  conduct  on  the  part  of 
the  patentee  proving  acquiescence  on  his  part  in  the  use 
of  his  invention.  The  fact  that  he  made  use  of  the  time 
and  tools  of  his  employer,  put  at  his  service  for  the  pur- 
pose, raises  either  an  inference  that  the  work  was  done 
for  the  benefit  of  such  employer,  or  an  implication  of  bad 
faith  on  the  patentee's  part  in  claiming  the  fruits  of  labor 
which  technically  he  had  no  right  to  enlist  in  his  service. . 

"The  acquiescence  of  the  claimant  in  this  case  in  the 
use  of  his  invention  by  the  government  is  fully  shown  by 
the  fact  that  he  was  in  its  employ;  that  the  adoption  oi 
his  inventions  by  the  commanding  officer  was  procured 
at  his  suggestion ;  that  the  patterns  and  working  drawings 
were  prepared  at  the  cost  of  the  government;  that  the 
machines  embodying  his  inventions  were  also  built  at  the 
expense  of  the  government;  that  he  never  brought  his 
inventions  before  any  agent  of  the  government  as  the 
subject  of  purchase  and  sale ;  that  he  raised  no  objection 
to  the  use  of  his  inventions  by  the  government;  and  that 
the  commanding  officer  never  undertook  to  incur  a  legal 
or  pecimiary  obligation  on  the  part  of  the  government 
for  the  use  of  the  inventions  or  the  right  to  manufacture 
thereunder.  It  further  appeared  that  from  time  to  time 
his  wages  were  advanced  from  four  to  six  dollars  a  day, 
and  while  it  was  never  stipulated  by  the  commanding 
officer,  or  understood  by  the  claimant,  that  the  advance 
of  wages  was  a  consideration  for  the  use  of  the  inventions, 
the  practical  ability  of  the  claimant  as  an  inventor,  and 
the  value  of  his  inventions  to  the  government,  did  operate 
on  the  minds  of  the  officers  in  estimating  the  claimant's 
services  and  ordering  his  advancement. 

"Clearly,  a  patentee  has  no  right,  either  in  law  or 
morals,  to  persuade  or  encourage  officers  of  the  govern* 
ment  to  adopt  his  inventions,  and  look  on  while  they  are 
being  made  use  of  year  after  year  without  objecticm  or 
claim  for  compensation,  and  then  to  set  up  a  laif^e  de- 
mand, upon  the  ground  that  the  government  had  im- 
pliedly promised  to  pay  for  their  use.    A  patentee  is 
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bound  to  deal  fairly  with  the  government,  and  if  he  hat 
a  claim  against  it,  to  make  such  claim  known  openly  and 
frankly,  and  not  endeavor  silently  to  raise  up  a  demand 
in  his  favor  by  entrapping  its  officers  to  make  use  of  his 
inventions.  WHiile  no  criticism  is  made  of  the  claimant, 
who  was  a  simple  mechanic,  and,  as  found  by  the  Court 
of  Claims,  *a  faithful,  intelligent  and  capable  employ^, 
whose  services  were  of  great  value  to  the  government,* 
and  whose  conduct  was  '  fair,  honest  and  irreproachable,* 
and  while  the  government  appears  to  have  profited  largely 
by  his  inventive  skill,  we  are  of  opinion,  for  the  reasons 
above  stated,  that  the  appeal  in  his  behalf  should  be  ad- 
dressed to  the  generosity  of  the  legislative,  rather  than 
to  the  justice  of  the  judicial  department." 

Where  a  government  officer  not  merely  uses  the  service 
of  other  officers  and  the  government's  machinery  to  per- 
fect his  inventions,  but  also  is  influential  in  procuring 
its  adoption,  he  can  recover  no  compensation  for  its  use. 
In  such  a  case,  Nott,  C.  J.,  said: 

**  In  this  court  public  officers  have  always  been  regarded 
as  guardians  of  the  public  welfare,  and  the  govemnfient 
as  a  ward  which  is  always  \mder  the  protection  of  the 
court.  .  .  .  The  invention  was  brought  to  the  atten- 
tion of  the  ordnance  officers  by  virtue  of  Colonel  Kelton*s 
official  position,  and  they  consulted  and  deferred  to  him 
in  regard  to  the  number  which  should  be  manufactured 
at  the  outset.  He  could  not,  at  one  and  the  same  time,  be 
the  adjutant-general  of  the  military  department  deter- 
mining the  number  of  the  sight  covers  which  should  .be 
issued  for  use,  and  the  inventor  claiming  a  royalty  for  the 
device."" 

When  the  United  States  is  sued  for  the  use  of  a  patent, 
on  a  claim  of  implied  contract,  every  defense  is  open  to  it 
which  is  open  to  the  defendant  in  an -ordinary  infringe- 
ment suit,  because  no  contract  to  pay  royalty  on  a  device 
covered  by  an  invalid  patent,  or  by  any  invalid  claims  of 
a  patent,  can  be  implied.  Such  invalidity  would  be  a 
failure  of  consideration,  fatal  to  the  contract  which  the 

*  KelUm  V.  Untied  Staies,  39  C.  Cb.  R.  314  (1897). 
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claimant  seeks  to  establish."  Moreover,  the  fact  that  a 
patent  is  issued  in  the  name  of  the  United  States,  and 
that  a  fee  has  been  required  to  be  paid  for  such  issue,  does 
not  estop  the  government  from  defending  on  the  ground 
of  the  invalidity  of  the  patent  or  claims  relied  on.  When 
the  Secretary  of  the  Interior  issues  a  patent  in  the  name 
of  the  United  States,  his  act  is  not  of  the  same  character 
as  when  he  contracts  for  work  to  be  done  or  supplies  to 
be  furnished.  The  United  States,  as  represented  by  him, 
does  not  act  in  the  same  capacity  in  the  two  cases.  In 
the  latter  it  contracts  for  itself,  in  its  individual  capacity, 
so  to  speak ;  but  in  the  former  it  contracts  in  a  fiduciary 
or  representative  capacity,  in  behalf  of  the  whole  body 
of  people  in  the  country.  A  patent  for  an  invention  con- 
stitutes a  contract,  but  it  is  a  contract  between  the  in- 
ventor and  the  public,  in  which  the  government  acts  as 
"the  steward  of  public  rights,"  the  "representative  of 
the  community.*"" 

"  It  should  always  be  remembered  that  in  the  grant  of 
a  patent  privilege,  as  now  understood,  a  contract  takes 
place  between  the  public  and  the  patentee,  to  be  sup* 
ported  upon  the  ground  of  mutual  considerations,  in  all 
its  essential  features,  each  having  rights  and  interests 
involved  in  its  stipulations.     .     .    . 

"A  patent  should  be  construed  as  what  it  really  is  in 
substance,  namely,  a  contract  or  bargain  between  the 
patentee  and  the  public,  upon  those  points  which  involve 
the  rights  and  interests  of  either  party.**" 

"The  concession  of  the  patent  privilege  by  the  state 
is  an  act  having  a  threefold  character.  As  a  reward 
bestowed  upon  the  inventor  for  his  past  inventions,  it  is 
an  act  of  justice.  As  an  inducement  to  future  efforts,  it 
is  an  act  of  sound  public  policy.  As  a  grant  of  temporary 
protection  in  the  exclusive  use  of  a  particular  invention, 
on  condition  of  its  immediate  publication  and  eventual 
surrender  to  the  people,  it  is  an  act  of  compromise  between 
the  inventor  and  the  public,  wherein  each  concedes  some* 

**  Gill  V.  United  States,  2$  C.  Cb.  R.  415  (1890). 

"  Coryton  on  Patents,  so.  *  Curtis  on  Patents,  xsttai,  uzt. 
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thing  to  the  other  in  return  for  that  which  is  conceded  to 
itself.  In  this  latter  character  it  is  a  true  contract,  to  the 
stipulations  in  which  each  party  is  bound  with  the  same 
strictness  as  in  any  other  contract,  and  which  is  to  be 
interpreted  in  the  same  manner  as  other  l^gal  obfiga- 
tions."** 

It  was  this  feature  of  patents  for  inventions  which  dis- 
tinguished them  from  other  monopolies,  under  which  the 
public  received  nothing,  and  caused  patents  to  be  ex- 
pressly excepted  from  the  operation  of  the  statute  si 
James  I,  ch.  3,  abolishing  monopolies. 

In  this  contract  between  the  inventor  and  the  public, 
a  contract  which  the  government  makes  as  agent  only, 
not  as  principal,  the  consideration  must  be  something 
which  moves  from  the  inventor  to  the  public,  the  prin- 
cipal, and  not  to  its  agent.  The  trifling  office  fees  paid 
by  the  patentee  are  merely  charged  to  cover  necessary 
expenses,  and  cannot  constitute  the  consideration  for  the 
grant.  What  that  consideration  really  is  is  indicated  by 
the  words  of  the  constitution,  "To  promote  the  progress 
of  science  and  useful  arts,  by  securing  for  limited  times 
to  authors  and  inventors  the  right  to  their  respective 
writings  and  discoveries.  '*  The  consideration  for  a  patent 
is  the  promotion  of  the  progress  of  science  and  useful  arts, 
the  benefit  to  the  community  by  the  increase  of  its  knowl- 
edge and  power,  effected  by  the  disclosure  of  the  inven- 
tion. An  inventor  who,  by  the  description  contained  in 
his  patent,  discloses  to  the  community  a  useful  art, 
machine,  manufacture,  or  composition  of  matter,  of 
which  it  had  no  knowledge  before,  adds  to  the  capabilities 
of  the  community,  and,  in  addition  to  whatever  gain  may 
come  to  himself,  contributes,  in  a  very  direct  sense,  to 
its  wealth.  This  contribution  of  his  is  the  consideration 
for  his  patent,  and  to  suppose  .that  the  trifling  office  fees 
-constitute  any  part  of  the  consideration  is  to  misunder- 
stand the  whole  object  of  our  patent  system.  Patents 
are  not  granted  in  order  to  keep  up  a  patent  office,  but 
in  order  to  secure  to  the  public  the  disclosure  of  inven- 

"*  Robmson  on  Patents,  i  40. 
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tions,  in  consideration  of  a  limited  right  of  monopoly  to 
the  inventor. 

As  was  said,  some  years  ago,  by  an  English  writer: 

"Letters  patent  for  inventions  are  grants  under  the 
great  seal,  whereby,  in  consideration  of  the  improvement 
effected  by  such  inventions  in  trade,  the  exclusive  enjoy- 
ment of  such  improved  trade  for  a  limited  period  is  assured 
to  the  parties  first  communicating  the  inventions  to  the 
public."-* 

The  same  thought  is  seen  in  the  statement  of  RobinsoOt 
quoted  above,  where  he  refers  to  the  "immediate  publi- 
cation" of  the  invention,  and  its  "eventual surrender  to 
the  people,"  as  the  condition  upon  which  the  inventor 
receives  a  temporary  right  of  exclusive  use.  ''Condi- 
tion," as  there  used,  means  consideration.  The  imme- 
diate publication  and  eventual  surrender  are  the  con- 
sideration for  the  grant  to  the  inventor;  and  hence,  just 
as  he  who,  imder  a  contract,  pays  a  money  consideration, 
is  under  an  obligation  to  pay  in  lawful  money,  not  in 
spurious  or  counterfeit  coin,  so  the  inventor,  in  the  pay- 
ment of  his  consideration  to  the  public,  has  an  obligation, 
which  is  two-fold:  "(i)  The  result  of  his  inventive  sldll 
must  be  of  such  a  nature  that  a  patent  may  lawfully  be 
granted  to  protect  it;  (3)  the  invention  itself  must  be 
fuUy  communicated  to  the  public."** 

All  this  is  so  axiomatic,  as  well  as  so  fundamental,  that 
the  courts  have  scarcely  ever  been  called  upon  to  con- 
sider it,  but  it  lies  at  the  foundation  of  the  right  of  a  court 
to  inquire  into  the  validity  of  a  patent  in  any  case.  If 
the  so-called  invention  which  the  patentee  publishes,  and 
which  is  eventually  to  be  siurendered  to  the  public,  has 
already  been  published,  and  is  already  surrendered,  or 
about  to  be  surrendered,  to  the  public,  by  some  one  else; 
or  if,  though  the  first  to  publish,  the  alleged  inventor  is 
not  really  the  first  inventor,  and  hence  not  entitled  to 
publish  and  eventually  surrender  the  invention;  then 
there  is  clearly  a  failure  of  consideration,  and  the  patent 
must  be  declared  void,  either  in  whole  or  in  part  as  the 


•  CoryUm  on  Patents,  1.  •  Robtnscm  on  PatcnU,  I  4«* 
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case  may  be.  Every  judgment  of  a  court,  invalidating 
a  patent  or  any  part  of  it,  is  simply  a  judgment  that  the 
consideration  for  which  the  patent  is  granted  has  failed 
in  whole  or  in  part. 

When  any  one  of  the  public,  being  sued  on  a  patent, 
defends  oh  the  ground  of  its  invalidity,  he  merely  asserts, 
as  (unless  he  has  himself  held  and  assigned  the  patent) 
he  has  a  perfect  right  to  do,  that  in  the  contract  between 
the  inventor  and  the  public  there  was  no  real  considera- 
tion,  that  the  public,  including  himself,  derived  no  benefit 
from  it.  When  the  United  States  is  sued  on  a  patent,  it 
is  not  sued  as  the  sovereign,  or  in  its  capacity  as  steward 
of  public  rights,  the  capacity  in  which  it  has  authorised 
the  Secretary  of  the  Interior  to  issue  patents  in  certain 
cases,  but  merely  as  a  part  of  that  public  with  whom  the 
patentee  has  contracted:  and  in  such  a  suit  the  United 
States  government  has  clearly  the  same  right  to  set  up 
lack  of  invention  or  lack  of  novelty  (t.  €.,  failure  of  the 
consideration  for  which  the  patent  was  granted)  that  any 
other  part  of  the  public  has.  The  grant  of  a  patent  hu 
never  been  held  to  involve  any  kind  of  guaranty  of  its 
validity,  and  when  the  United  States  consents  to  be  sued 
as  $m  individual  user  of  a  patent  might  be,  it  does  not 
assume  the  position  of  a  guarantor  of  a  patent  any  more 
than  in  the  case  of  a  suit  against  an  individual. 

In  Morse  Arms  Mfg.  Co.  v.  United  States,^  it  was  con- 
tended, on  a  motion  to  strike  out  a  special  plea,  that  the 
government  could  not  attack  the  validity  of  a  patent 
which  it  had  itself  granted.  The  Court  of  Claims  re- 
viewed a  number  of  cases  in  regard  to  the  estoppel  of  per- 
sons using  }>atents  under  contract,  and  said: 

"Applying  these  principles  to  this  case,  the  contract 
set  forth  in  the  complaint  does  not  preclude  the  defend- 
ants from  setting  up  that  Morse  was  not  the  first  inventor 
of  the  alleged  improvements. 

"  If  the  special  contract  is  relied  on,  the  pleadings  show 

*  i6  C.  Cb.  R.  996  (1880).  In  an  earlier  case,  Hubbett  ▼.  United 
Siaits,  s  C.  Cls.  R.  I  (1869).  one  of  the  patents  in  suit  had  been  held 
to  be  invalid,  but  that  suit  was  brought  under  a  special  act,  fccoviy 
being  conditional  upon  validity. 
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that  the  alleged  prior  contract^  if  it  ever  existed,  had 
neither  term  nor  rate.  Under  such  pleadings  we  cannot 
shut  out  the  defendants  from  proving  that  any  use  of  the 
alleged  improvements  which  may  be  proved  subsequent 
to  the  special  licenses  was  not  made  under  a  special  con- 
tract, or  that  Morse  was  not  their  real  inventor. 

"  On  the  other  hand,  if  the  claimant  relies  on  an  implied 
contract,  it  is  an  elementary  principle,  settled  by  long 
practice,  that  a  mere  use  of  a  patented  improvement  does 
not  imply  a  recognition  of  the  validity  of  the  patent.  The 
validity  of  the  patent,  its  novelty,  and  the  truth  of  its 
invention  by  the  patentee,  are  the  first  elements  in  testing 
the  value  of  its  use.    .    .    . 

*' A  plea  that  the  alleged  patent  is  no  patent,  that  it  is 
void  for  want  of  novelty,  that  the  alleged  inventor  of  the 
improvement  was  not  the  real  inventor,  does  not  take 
away  the  jxuisdiction  when  once  acquired.  Taken  by 
itself,  it  goes  to  the  question  of  damages,  showing  either 
an  entire  failure  of  consideration,  or,  as  in  McKeever*s 
case,  a  partial  failure.    ... 

*'It  is  therefore  the  duty  of  the  court  to  retain  such 
cases,  even  if  it  involves  determining  the  validity  of  a 
patent." 

When  the  case  came  before  the  court  on  the  merits, 
some  years  later,^  the  court  so  construed  Morse's  patent 
as  to  distinguish  his  device  from  that  of  the  government^ 
so  that  the  validity  of  the  patent  was  not  passed  upon, 
but  nothing  was  done  inconsistent  with  the  first  decision. 

In  1885,  in  HiibbeU  v.  United  States.^  the  point  of  non* 
patentability  was  raised  in  the  trial  of  the  case,  and  was 
one  of  the  alternative  grounds  upon  which  the  decision 
rested.    Davis,  J.,  said: 

"Under  our  construction  of  the  patent  in  issue,  the 
government  cartridges  do  not  infringe  the  claimant's; 
but  if  we  are  in  error  as  to  this,  still  the  claimant  cannot 
recover,  as  the  essential  characteristics  of  his  invention 
now  fotmd  in  the  government  cartridge  were  developed 
by  officers  of  the  army  in  1864 — ^that  is,  if  the  relative 

*  Morse  Arms  Mfg.  Co.  v.  Untied  States,  97  C.  Ot.  R.  363  (iSga). 
M  so  C.  Cb.  R.  354  (1S85). 
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position  of  the  vents  and  the  wall  of  the  fulminate  cham* 
ber  ...  is  not  material,  still  the  claimant  cannot 
recover,  as  the  other  characteristics  of  his  invention  found 
in  the  cartridge  now  used  by  the  defendants  were  intro- 
duced by  them  prior  to  the  issue  of  the  patent  or  the  filing 
of  the  application  for  it,  and  even  prior  to  the  application 
of  1865." 

The  judgment  was  affirmed^  for  the  first  of  the  reasons 
given  by  Judge  Davis,  and  hence  the  Supreme  Court  did 
not  pass  upon  the  second  point ;  but  there  are  other  cases, 
differing  from  these  only  in  form,  in  which  that  court  has 
sustained  the  defendant's  right  to  attack  the  validity  of 
the  patent.  A  suit  against  an  officer  of  the  United  States 
on  account  of  the  use  of  a  patented  device  in  government 
work  under  his  charge,  a  matter  in  which  he  has  no  per- 
sonal interest  whatever,  is  really,  in  all  but  the  name,  a 
suit  against  the  government,  practically  just  as  much  so 
as  a  suit  against  a  collector  of  customs  or  of  internal  reve- 
nue for  taxes  erroneously  collected,  for  it  is  inconceivable 
that  the  government  would  not  refimd  to  its  officer  the 
amount  of  any  judgment  so  recovered  for  the  use  of  a 
patented  device.  Yet  in  James  v.  Campbell^  and  Hottis^ 
ter  V.  Benedict  ManufazUmng  Co.^  the  Supreme  Court  did 
not  hesitate  to  hold  a  patent,  or  certain  of  its  claims,  to  be 
invalid,  where  such  a  conclusion  was  warranted  by  the 
evidence.  In  fact,  in  the  former  case  the  court  doubted 
very  much  whether  the  action  could  be  sustained  at  all, 
"because  it  is  substantially  a  suit  against  the  United 
States,*'  and  should  therefore  have  been  brought  in  the 
Court  of  Claims :  and  in  the  latter  case  the  court  said  that 
if  an  action  could  have  been  brought  in  the  Court  of 
Claims,  a  question  which  it  did  not  decide,  "all  questions 
in  relation  to  the  validity  of  the  patent "  would  have  been 
involved. 

It  is  therefore  perfectly  clear  from  these  authorities 
that  in  any  suit  against  the  United  States  on  a  patent, 
the  defendant  may  attack   the  validity  of  the  patent 


*»  HubMl  V.  truiu^d  States,  179  U.  S.  77  (1900). 

•  104  U.  S.  356  (1881).  •  113  U.  S.  59  (1SS4). 
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as  freely  as  might  be  done  in  a  suit  against  an  indi* 
vidual  or  a  corporation. 

In  the  case  of  an  express  contract,  the  Court  of  Gaims 
has  recently  held  that  the  United  States  is  estopped  from 
setting  up  the  invalidity  of  the  patent,  as  a  failure  of  con- 
sideration, even  though  it  was  provided  ''  that  in  case  it 
should  at  any  time  be  judicially  decided  that  the  party  of 
the  first  part  is  not  legally  entitled,  under  the  letters 
patent  aforesaid,  to  own  and  control  the  exclusive  right 
to  the  use  and  employment  of  said  process  and  the  decre* 
mentally  hardened  armor  plates  produced  thereunder,  as 
set  forth  in  the  letters  patent  aforesaid,  then  the  payment 
of  royalty  under  the  terms  of  this  agreement  shall  cease, 
and  all  simis  of  money  due  the  party  of  the  first  part 
.  .  .  as  royalty  .  .  .  shall  become  the  property 
of  the  party  of  the  second  part."^  This  decision  was 
strongly  dissented  from  by  one  of  the  judges,  and  it  is 
understood  that  an  appeal  will  be  taken.  It  is  hard  to 
see  why  the  words  ''judicially  decided'*  should  not  in* 
elude  a  decision  in  a  suit  brought  against  the  United 
States  by  the  contractor,  especially  as  the  invention  was 
one  that  would  only  be  used  for  battleships,  so  that  no 
litigation  would  be  likely  to  arise  over  the  patent  except 
in  connection  with  a  use  by  the  United  States.  It  follows 
from  this  decision  that  if  the  government  had  contracted 
with  another  party  for  armor  plates  made  by  a  process 
which  the  Harvey  Steel  Company  held  to  be  really  cov- 
ered by  its  patent,  the  defense  of  invalidity  of  the  patent 
could  only  be  set  up  in  a  suit  against  such  third  party  for 
the  manufacture,  not  in  a  suit  against  the  United  States 
for  the  use.  The  reason  for  such  a  distinction  is  hard  to 
understand. 

Where  the  petition  is  dismissed  because  the  device 
actually  used  was  not  covered  by  the  patent  sued  on,  and 
another  suit  is  brought  by  the  same  party,  based  .upon  a . 
continuation  of  the  same  alleged  use  of  the  patented  device, 
the  defence  of  res  judicata  will  be  upheld,  even  though  not 
specially  pleaded,  and  even  though  due  notice  of  an  appeal 

•  Harvey  Sieel  Co.  v.  United  StaUs,  38  C.  Cls.  R.  —    (1903). 
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from  the  first  judgment  has  been  given,  but  the  appeal  not 
yet  perfected."* 

In  the  case  of  a  manufacture  and  use  by  the  United 
States,  the  cause  of  action  is  held  to  accrue,  and  the  stat- 
ute of  limitations  to  run,  when  the  invention  is  first  em- 
bodied in  a  manufactured  article  by  the  govemmenVs 
officers.^  Congress  has,  however,  sometimes  seen  fit  to 
remove  the  bar  of  the  statute  by  special  act,  and  even,  in 
one  instance,  to  grant  to  an  applicant  for  a  patent,  a  right 
of  suit  as  if  a  patent  had  been  granted,  provided  that  the 
claimant  should  prove  that  the  patent  ought  to  have  been 
granted.** 

As  the  government  does  not  manufacture  articles  for 
sale,  the  mere  right  to  manufacture  would  be  valueless  to 
it,  and  hence  the  contract  implied  is  a  contract  for  the  use 
of  a  patented  device,  and  the  claimant  must  prove  the 
number  of  articles  used,  in  order  to  recover  damages.** 

Issuance  for  use  is  use,**  and  the  government  cannot 
defend  on  the  ground  that  the  use  was  experimental,**  or 
that  the  device  used  was  of  no  utility,**  except,  presuma- 
bly, as  to  the  rate  of  royalty.  The  government  must  pay 
for  the  use  of  an  invention  at  the  same  rate  at  which  such 
inventions  are  usually  paid  for  by  ordinary  manufac- 
turers,** but  as  the  government  does  not  make  profits,  in 
the  ordinary  sense,  out  of  the  use  of  a  patented  device,  the 
damages,  where  there  is  no  established  rate  of  royalty, 
must  be  estimated  by  the  rule  laid  down  in  The  Suffolk  Co. 
v.  Hayden,"  viz.,  on  the  basis  of  "the  utility  and  advan- 
tage of  the  invention  over  the  old  modes  or  devices  that 
had  been  used  for  working  out  similar  results."**  The 
question  is,  what  was  the  device  worth  in  the  market 

•  HubbcU  V.  United  StqUs.  ly I  U.  S.  soj  (1S98). 

^  ButUr  V.  United  States,  23  C.  CI9.  R.  335  (1888) ;  Harimam  ▼.  UniOd 
Siaies,  35  C.  Ot.  R.  106  (1899). 
**  Act  of  March  s,  1901,  31  StaU.1788. 
^  Palmer  v.  United  States,  19  C.  Cb.  R.  770  (1884). 

•  Palmer  v.  United  States,  ao  C.  CU.  R.  43>  (1885).  ••  Ibid. 
^  Palmer  y.  United  States,  19C.  Qs.  R.  770  (1884);  aoid.  439  (1885). 
"  Talbert  v.  United  Slates,  35  C.  Cls.  R.  14a  (1889). 

•  3  WaM.  31$  (1865). 

**  Dahlgren  v.  United  States.  16  C.  Cb.  R.  30  (1880). 
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when  taken?  And  if  no  market  price  can  be  shown,  the 
court  will  adopt  a  price  once  agreed  to  by  the  parties,  with 
such  modification  as  the  circumstances  may  make  reason- 
able."* or,  if  no  price  was  ever  agreed  upon,  then  the  court 
will  estimate  the  damages  from  such  elements  as  the  coct 
of  manufacture,  the  ordinary  percentage  of  royalty  for 
similar  articles,  the  judgment  of  persons  familiar  with 
sales  or  licenses  in  the  case  of  similar  articles,  licenses  to 
other  parties  by  the  patentee,  etc.**  Nominal  damages 
cannot  be  recovered  in  the  Court  of  Claims.** 

The  rules  of  the  Supreme  Court  relating  to  appeals  from 
the  Court  of  Claims  make  no  special  provision  for  suits  on 
patents,  and  hence,  in  the  matter  of  evidence*  the  parties 
are  limited,  on  appeal,  to  "a  finding  by  the  Court  of 
Claims  of  the  facts  in  the  case,  established  by  the  evi- 
dence, in  the  nature  of  a  special  verdict,  but  not  the  evi- 
dence establishing  them,"  though  all  exhibits  may,  of 
course,  be  sent  up  with  the  record.  Under  this  rule  eveo 
the  expert  testimony  which  has  been  before  the  court 
below  cannot  be  considered  by  the  Supreme  Court,  ex- 
cept in  so  far  as  it  may'have  been  possible  to  incorporate 
it  in  the  findings,  and  the  rule  has  been  held  to  apply  even 
to  an  infringement  suit,  brought  under  a  special  act."* 
The  proceedings  in  the  Patent  Office,  as  shown  by  the  file- 
wrapper  and  contents,  should,  however,  be  embodied  in 
the  findings  if  properly  requested,  being  just  as  relevant 
in  a  suit  against  the  United  States  as  in  a  proceeding 
against  any  other  party.  An  inspection  of  the  record  in 
Hubbell  V.  United  Stated  shows  that  a  finding  of  the  facts 
shown  by  the  file-wrapper  and  contents  was  refused  by 
the  Court  of  Claims,  on  the  ground  that  they  were  not 
such  facts  as  the  court  was  required  to  find  under  the  rule 
above  quoted,  whereupon  a  finding  was  made  setting 
forth  the  statement  which  the  court  had  been  requested 

**  Pasgueau  v.  United  StaUs,  s6  C.  Cls.  R.  509  (1S91). 
**  McKeiver  v.  United  States,  14  C.  Cls.  R.  396  (187S). 
**  Grant  v.  United  StaUs,  7  Wall.  331  (186S). 
**  Hubbeli  V.  UniUd  States,  6  C.  Cls.  R.  S3  (1870). 
**  179  U.  S.  77  (1900).  an  entirely  different  case  from  the  one  dtcd 
in  the  preceding  note. 
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to  find,  and  the  refusal.  The  Supreme  Court  did  not 
refer  to  this  peculiar  state  of  the  record,  but  decided  the 
point  in  the  most  unmistakable  manner  by  devoting  the 
opmion  almost  wholly  to  a  discussion  of  the  proceedings 
in  the  Patent  Office,  as  shown  by  the  file-wrapper  and 
contents.-  . 

It  is  perfectly  evident  that  neither  the  statutes  which 
govern  the  Court  of  Claims,  nor  the  rules  as  to  appeals 
from  that  court,  4iave  been  drawn  with  any  reference  to 
the  peculiar  nature  of  suits  on  patents.  As  the  issues  in 
regard  to  the  scope  and  validity  of  the  patent  are  pre- 
cisely the  same  where  the  government  is  charged  with 
having  used  a  patented  device  under  an  implied  con* 
tract,  as  in  an  ordinary  infringement  suit,  there  is  no 
reason  whatever  for  excluding  any  evidence  from  the 
consideration  of  the  appellate  court  in  the  former  class 
of  cases,  which  would  not  be  excluded  in  the  latter  class. 
There  can  hardly  be  a  doubt  that  the  exclusion  of  all 
expert  testimony  was  due  to  a  mere  accident,  the  fact  that 
when  the  rules  were  drawn  the  jurisdiction  of  the  Court 
of  Claims  in  patent  cases  was  not  taken  into  account.  It 
is  to  be  hoped  that  the  rule  will  some  day  be  amended, 
especially  in  view  of  the  evident  tendency  to  construe  the 
scope  of  that  jurisdiction  rather  broadly,  and  of  the  prob- 
able increase  in  the  number  of  such  patent  suits.  Cer- 
tainly the  parties  to  a  suit  in  the  Court  of  Claims  are  en- 
titled to  as  full  a  consideration  of  every  feattu^  of  their 
case  in  the  appellate  court  as  are  the  parties  to  any  other 
judicial  proceeding. 

As  to  the  statutes  regulating  the  jurisdiction  of  the 
Court  of  Claims,  if  they  cannot  be  legitimately  construed 
so  as  to  give  a  patentee  the  same  rights  in  the  case  of  an 
infringement  by  the  government  that  he  would  have  as 
against  a  private  infringer,  then  the  spectacle  is  presented 
of  a  constitutional  rights  the  existence  of  which  the  Su- 
preme Court  has  repeatedly  recognized,  but  which  cannot 
be  asserted  in  any  court,  tmless  Congress  can  be  persuaded 
to  gmnt  jurisdiction  in  any  particular  case.  Such  a  state 
of  affairs  does  not  seem  in  accord  with  modem  views  as 
to  the  rights  of  the  citizen.    Just  why  the  courts  should 
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be  open  to  a  patentee  as  a  matter  of  right  when  an  indi* 
vidual  or  corporation  is  the  infringer,  and  not  when  the 
United  States  does  the  same  thing,  is  not  easy  to  see,  at 
least  from  the  patentee's  point  of  view.  The  recognition 
of  an  enforceable  right  in  all  such  cases  would  remove  all 
excuse  for  a  resort  to  special  legislation  in  favor  of  par- 
ticular patentees,  a  practice  which  cannot  be  too  sevcmfy 
condemned.  No  citizen  can  have  any  right  to  a  judicial 
determination  of  his  claim  for  the  use  of  his  patented 
device,  except  just  such  rights  as  are  possessed  by  all 
other  citizens  in  similar  cases. 

Charks  C.  Bimigy. 


PROGRESS  OP  THE  LAW. 


As  Marked  by  Decisions  Selected  prom  the  Advance 

Reports. 


ADVERSE  POSSESSION. 

The  frequent  use  of  the  phrase  "color  of  title**  renders 
welcome  an  attempted  definition  of  just  what  it  means. 

c«tor  «i  In  Street  v.  Collier.  45  S.  £.  294,  the  Supreme 
TK**  Court  of  Georgia  defines  it  by  holding  that 
color  of  title  is  anything  in  writing  connected  with  the 
titJe  which  serves  to  define  the  extent  of  the  claim.  It 
matters  not  how  imperfect  or  defective  the  writing  mav 
be,  considered  as  a  conveyance,  if  there  is  a  writing  whioi 
defines  the  extent  of  the  claim.  Applying  this  pnnciple, 
the  court  holds  that  a  deed  executed  by  one  purporting 
to  act  as  attorney  in  fact  for  another  is  good  as  color  en 
title,  though  the  one  signing  the  paper  as  attorney  had 
no  authority,  in  writing  or  otherwise,  to  represent  the 
owner  in  the  transaction.  See  also  Beverly  v.  Burk§^ 
9  Ga.  440. 


AGENCY. 

The  Supreme  Court  of  Georgia,  laying  down  in  £r- 
change  Bank  v.  Thrower.  45  S.  E.  3x6,  the  general  prin- 
ciple that  authority  to  borrow  money  is  among 
the  most  dangerous  powers  which  a  princiixu 
can  confer  upon  an  agent,  and  must  be  created 
by  express  terms,  or  be  nqcessanly  implied  from  the  very 
nature  of  the  agency,  actually  created,  holds  that  the  fact 
that.an  agent  is  authorized  to  indorse  checks  with  a  stamp 
reading;.'*  Pay  to  the  order  of  X.  Bank  for  deposit.  M.  N., 
Manager,  by  — - — ,  Cashier,"  and  to  fill  the  blank  therein 
with  his  own  name,  does  not  empower  such  cashier  to 
indorse  checks  and  drafts  in  blank,  so  as  to  collect  the 
money  thereon.  See  Jackson  Co.  v.  Com.  Nai.  Bank.  6c 
N.  E.  136.  59  L.  R.  A.  657. 

$4 
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ALTERATIO^fS. 

In  Bashaw's  Adm'r  v.  Wallace's  Adm*r,  45  S.  B.  290. 
the  Supreme  Court  of  Appeals  of  Virginia  holds  that 
Msurtaut  ^vhere,  notwithstanding  an  sdlegcd  alteration 
^  in  the  date  of  a  bond  attempted  to  be  enforced 
against  the  estate  of  the  deceased  maker,  an  action  on 
the  bond,  if  treated  as  having  been  executed  at  the  time 
the  consideration  therefor  arose,  would  not  be  barred  by 
limitations,  the  alleged  alteration  was  immateriaL 


BANKS. 

In  Ober  &  Sans  Co.  v.  Cochran.  4$  S.  B.  383,  the  Sa* 
preme  Court  of  Georgia  holds  that  the  mere  fact  that  a 
c^itectioM:  bank,  to  which  a  note  was  sent  for  collection 
Tract  Paa4  with  instructions  to  remit  inmiediately  the 
proceeds  of  the  collection  to  the  owner,  collected  the 
money  due  on  the  note,  and,  instead  of  obeying  instruc- 
tions, used  the  same  in  its  own  business,  is  not  sufficient, 
upon  its  insolvency,  to  impress  a  fund  realized  by  its  re* 
ceiver,  converting  its  assets  into  cash,  with  a  trust  for  thiB 
payment  of  the  money  so  collected  and  used.  The  case 
presents  a  good  review  of  the  authorities  in  point.  See 
McLeod  V.  Evans^  66  Wis.  401. 


BANKRUPTCY. 

It  is  decided  by  the  Supreme  Court  of  New  Hampshire 
in  Roberts  v.  Ferncdd.  55  Atl.  942,  that  where  the  recordt 
AtfMftcattoa:  of  a  bankruptcy  proceeding  in  the  United 
Collateral  States  District  Coxut  show  certain  persons 
Attack  "were  duly  adjudged"  bankrupts,  tiie  de- 
fendants, in  assumpsit  by  the  trustee  to  recover  money 
collected  in  fraud  of  the  bankruptcy  act,  cannot  show  by 
evidence  independently  of  the  records  that  the  clauns  of 
creditors  were  insufficient  in  amount  to  give  the  baiJc-' 
ruptcy  court  jurisdiction,  the  general  principle  bemg  that 
the  adjudication  cannot  be  collaterally  attacked.  The 
case  is  interesting  since  in  general  one  of  the  usual  grounds 
for  attacking  a  judgment  is  lack  of  jurisdiction,  and  the 
judgment  itself  is,  in  most  cases,  not  conclusive  in  its 
recital  of  the  facts  giving  jurisdiction.  See  StaU  v.  Ken^ 
M^^t  65  N.  H.  147.    . 
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BIGAMY. 

The  Supreme  Court  of  Illinois,  referring  ih  Bofhn  v. 
People,  6S  N.  E.  93,  to  the  usual  rule  that  any  intoxication 
vaiMHy      At  the  time  of  entering  into  the  maniage  con- 
tstc— <     tract  will  not  render  the  marriage  voul.  but 
*■*'*■■•     only  voidable,  holds  that  such  voidable  mar- 
riage will  support  an  indictment  for  bigamy;  that  in 
such  prosecution  the  lawful  wife  of  the  defendant  is  not 
a  competent  witness  against  him,  and  that  such  incom- 
petency cannot  be  waived  on  the  trial.    See  Creed  v.  Peo- 
pU.  81  IlL  565. 

BREACH  OP  MARRIAGE  PROMISE. 

There  seems  to  be  no  doubt  under  the  authorities  that 
if  a  party  to  the  contract  to  marry  refuses  to  perform  hit 

o«MgM:    obligation  he  cannot  cure  such  br^h  of  con- 
BvM^Bctta    tract  by  a  subsequent  offer  to  marry.    The 

MttigatiM  gff^t  Qf  such  subsequent  offer  upon  the  dam- 
ages which  may  be  recovered  is  dealt  with  in  McCariy  v. 
Heryford,  125  Fed.  46,  where  the  United  States  Circuit 
Court  (D.  Oregon)  holds  that  an  offer  of  marriage  by  a 
defendant  in  aii  action  for  breach  of  promise  after  the 
commencement  of  the  suit  is  admissible  in  evidence  in 
mitigation  of  damages,  if  made  in  good  faith;  the  jury, 
however,  being  entitled  to  consider  any  change  in  the 
character,  habits,  or  condition  of  defendant  between  the 
time  of  the  breach  of  the  contract  and  the  renewal  of  the 
offer  which  would  be  to  plaintiff's  disadvantage,  or  justify 
her  in  rejecting  the  offer.  See  Kelly  v.  Renfrew.  9  Ala. 
3aS-  

CONSTITUTIONAL  LAW. 

A  Statute  in  Virginia  passed  in  1897  prohibited  the  use 
of  trading  stamps  and  similar  devices  which  might  be 
iiM«f Tratfhif  uscd  in  payment  and  purchase  of  or  exchange 

•••■»•  for  articles  of  merchandise  from  any  person 
or  corporation  other  than  the  party  using  the  same.  In 
Young  V.  Commomvealih.  45  S.  E.  327,  the  Supreme  Court 
of  Appeals  of  Virginia  holds  this  act  unconstitutional  as 
violating  Section  i  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  which  forbids  any  per- 
sons being  deprived  of  life,  liberty  or  property  without  due 
process  of  law.    The  word  "liberty,"  it  is  held,  as  used 
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CONSTITUTIONAL  LAW  (Continued). 

in  the  constitution  of  the  United  States  and  of  the  several 
states,  is  deemed  to  embrace  the  right  of  a  citizen  to  be 
free  in  the  employment  of  all  his  faculties;  to  be  free  to 
use  them  in  all  lawful  ways;  to  live  and  work  where  he 
will;  to  earn  his  livelihood  by  any  lawful  calling,  and  for 
these  purposes  to  enter  into  all  contracts  which  may  be 
proper,  necessary  and  essential  to  his  carrying  to  a  sue* 
cessful  conclusion  the  purposes  above  mentioned.  See» 
in  connection  with  this  case,  the  well-known  decision  of 
AUgeyer  v.  Louisiana,  165  U.  S.  S78- 


CONSPIRACY. 

The  Supreme  Court  of  Pennsylvania  hoMs  in  Irvine  v. 
Elliott.  SS  Atl.  859,  that  an  action  mil  not  lie  by  a  priest 
Rdigiouj  of  the  Protestant  Episcopal  Church  against 
societies  the  bishop  of  his  diocese  and  a  member  of  hit 
congregation  for  trespass  for  malicious  conspiracy,  on 
evidence  that  defendants  united  to  charge  the  priest  with 
violation  of  church  law  and  forgery,  and  testified  to  sus- 
tain the  same  in  an  ecclesiastical  court,  which  barred  the 
plaintiff  from  the  ministry;  though  the  acts  of  the  de- 
fendants might  to  some  extent  have  been  influenced  by 
vindictiveness.  The  proceedings  of  ecclesiastical  courts, 
it  is  held,  on  matters  within  their  jurisdiction  will  not  be 
reviewed  by  the  civil  court.  See  also  German  Reformed 
Church  V.  Com.,  3  Pa.  282. 


CONTEMPT  OP  COURT. 

An  excellent  review  of  the  general  subject  of  contempt 
of  court  appears  in  the  case  of  State  v.  Shepherd.  76  S.  W. 

^yi^  79,  in  which  the  Supreme  Court  of  Missouri 
c«Mtitiit<t  discusses  both  civil  contempts  and  criminal 
^•■•^^  contempts  and  such  as  are  direct  in  contra- 
distinction to  those  which  are  merely  constructive.  These 
last  constructive  contempts  are  defined  to  be  such  as  arise 
from  matters  not  transpiring  in  court,  but  which  tend  to 
degrade  or  make  impotent  the  authority  of  the  court,  or 
which  tend  to  impede  or  embarrass  the  administration  of 
justice.  The  case  deals  with  the  question  of  whether  a 
publication  in  a  newspaper  is  a  contempt  and  holds  that 
such  publication  having  averred  that  the  Supreme  Court 
had  reversed  and  stultified  itself;  that  no  sane  man  could 
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have  any  other  opinion  but  that  the  judges  .  .  .  had 
been  bought  in  the  interest  of  the  railroad  and  that  the 
Supreme  Court  had,  at  the  "whipcrack"  of  the  railroad, 
sold  its  soul  to  the  corporations;  and  having  designated 
the  court  as  a  "venal  court,"  constituted  criminal  con- 
tempt. The  case  presents  an  exhaustive  consideration 
of  the  matters  involved  and  traces  the  doctrine  from  its 
earliest  source.  Compare  with  this  case  Respublica  v. 
Oswald,  I  Dallas  319. 


CONTRACTS.       • 

Against  the  dissent  of  two  judges,  the  New  York  Su- 
preme Court   (Appellate   Division,  Third   Department) 

CMtMcratlM   ^^'^^  *"  ^'^^*  ^'  ^^^^^^*  *3  N.  Y.  Supp.   1045, 

that  a  contract  by  which  defendant  agreed 
with  plaintiff  that,  if  plaintiff' would  procure  and  give  to 
defendant  a  surety  company  bond,  he  would  then  pay  a 
certain  conditional  obligation  to  plaintiff,  was  not  sup- 
ported by  any  consideration,  plaintiff  not  agreeing  to  pro- 
cure the  bond  and  plaintiff's  act  in  procuring  the  bond 
and  tendering  it  to  defendant,  who  refused  to  accept  it, 
did  not  constitute  a  consideration  for  defendant's  agree- 
ment to  pay  the  obligation.  See  also  Palmer  v.  Gould, 
144  N.  Y.  671. 


CRIMINAL  LAW. 

In  United  States  v.  Linnier,  125  Fed.  83,  the  United 

States  Circuit  Court  (D.  Nebraska)  holds  that  in  a  crimi- 

D«ffrcc«f     nal  case  in  which  a  verdict  has  been  returned 

<>••«■••  finding  the  defendant  guilty  of  a  higher  offense 
than  was  warranted  by  the  evidence,  the  court  has  power 
to  pronounce  judgment  thereon  for  such  lower  offense 
included  in  the  one  charged  as  the  evidence  warrants. 


EQUITY. 

In  Wilson  v.  American  Palace  Car  Co.  of  New  Jersey, 
^S  Atl.  997.  the  Court  of  Errors  and  Appeals  of  New  Jer- 
jurisdictioa  ^^  hoUs  that  whcn  the  object  of  a  bill  in 
equity  is  to  affect  the  claims  of  a  defendant 
to  property,  wliicli  is  not  Lxrateii  within  the  state,  and  the 
defendant  is  not  a  resident  or  citizen  of  the  state,  or  is  a 
foreign  corporation,  which  has  not  subjected  itself  to  the 
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EQUITY  (Continued). 

jurisdiction  of  the  state,  the  court  can  acquire  jurisdiction 
over  the  defendant  only  by  sen'ice  of  process  or  notice 
within  the  state,  or  by  the  voluntar\'  appearance  of  the 
defendant.  From  this  decision  four  judges  dissent.  See 
Fitzgerald  Co.  v.  Fihgcrald,  137  U.  S,  98. 


FEDERAL  COURTS. 

In  RedfielJ  v.  Baltimore  &  Ohio  R.  Co.,  124  Fed.  929, 
the  United  States  Circuit  Court  (S.  D.  New  York)  holds 
jurisdictioa:   that  to  a  suit  by  a  stockholder  in  a  domestic 

Parties  corporation  to  charge  a  foreign  corporation  as 
trustee  on  the  ground  that  as  the  ow'ner  of  a  majority  of 
the  stock  of  the  domestic  corporation  it  caused  such  cor- 
poration to  do  acts  which  were  in  fraud  of  its  other  stock- 
holders,  the  domestic  corporation  is  an  indispensable 
party,  and  a  Federal  Court  is  without  jurisdiction  of  such 
suit  where  complainant  and  such  corporation  are  citizens 
of  the  same  state.  It  is  further  decided  that  in  such 
suit  by  a  stockholder  of  a  corporation  of  the  same  state 
against  such  corporation  and  a  foreign  corporation  to 
charge  the  latter  as  trustee  because  of  acts  which  as  major- 
ity stockholder  it  caused  the  former  to  do  in  fraud  of  its 
other  stockholders,  the  domestic  corporation  is  not  a  party 
in  the  same  interest  as  complainant,  and  cannot  be  aligned 
with  him  for  the  purpose  of  giving  a  Federal  Court  jurisdic- 
tion on  the  ground  of  diversity  of  citizenship. 

The  U.  S.  Circuit  Court  (D.  Massachusetts)  holds  in 
Goodwin  V.  Xew  York,  N.  H,  &  H,  R,  Co.,  124  Fed.  358. 
jnrtodictioo:  that  a  Corporation,  owning  and  maintaining 
Diversity  of  a  system  of  railroad  in  Massacnusetts  and 
citiscosiiip  Connecticut,  and  so  incorporated  in  both  states 
that  the  Circuit  Court  in  Massachusetts  has  jurisdiction 
of  a  suit  there  brought  against  it  by  a  citizen  of  Connec- 
ticut, and  conversely,  the  Circuit  Court  in  Connecticut 
has  jurisdiction  of  a  suit  there  brought  against  it  by  a 
citizen  of  Massachusetts,  cannot  be  sued  in  the  Circuit 
Court  in  Massachusetts  by  a  citizen  of  Massachusetts, 
who  alleges  that  the  defendant  is  a  citizen  of  Connecticut. 
The  case  contains  a  verj'  satisfactory  review  of  the  cases 
in  point  and  is  a  valuable  addition  to  the  authorities  upon 
the  jurisdiction  of  the  Federal  Courts  in  cases  of  diversity 
of  citizenship.  See  in  connection  herewith  St.  Louis,  I.  Ai . 
&  S.  Ry.  Co.  V.  Xen'com,  6  C.  C.  A.  174. 
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FOREIGN  CORPORATIONS 

Where  a  foreign  corporation  had  not  paid  its  license  fee 
and  received  the  receipt  or  certificate  within  the  time  jne- 
scribed  by  statute,  another  statute  declaring 
that  no  action  could  be  maintained  by  sura 
corporation,  which  had  not  complied  therewith,  does  not 
prevent  such  foreign  corporation  from  suing,  if  it  after- 
wards  pays  the  required  license  and  secures  certificate, 
since  the  state,  having  issued  the  certificate  after  the  time 
limited,  a  third  party  could  not  object.  New  York  Su- 
preme Court  (Appellate  Division,  Third  Department)  in 
DvharUm  Flax  Spinning  Co.  v.  Gretnwidi  6t  J.  Ry.  Cb., 
83  N.  Y.  Supp.  ioS4« 

GIFTS. 

The  Supreme  Court  of  Michigan  in  Clay  v.  LayUm^  96 
N.  W.  458,  deals  at  length  with  the  perplexed  question  of 
^^^  what  is  sufficient  to  constitute  a  valid  gift, 

^^^^  holding  upon  the  facts  in  the  case  that  where 
a  man  in  his  lifetime  executed  checks,  deeds  and  assign- 
ments  to  certain  persons  whom  he  desired  to  miJce  bene- 
ficiaries of  his  estate  after  his  death  and  deposited  tiie 
same  in  separate  envelopes  in  a  tin  box,  with  direction 
that  they  be  given  to  such  beneficiaries  after  his  death, 
and  he  died  with  the  papers  still  in  his  possession,  the 
trsmsfers  could  not  be  enforced  as  gifts  for  want  of  a  de- 
livery. The  court  further  refuses  to  hold  that  a  trust  was 
Uiereby  created.  The  cases  bearing  upon  the  question 
in  issue  are  carefully  examined  and  the  decision  is  worthy 
of  study.    See  also  Bigley  v.  Loivey.  45  Mich.  370. 


INSURANCE. 

In  re  Opinion  of  Justices,  $$  Atl.  828,  the  Supreme  Judi- 
cial Court  of  Maine  holds  that  the  legislature  is  not  pro> 

staatfari  hibited  by  any  provision  in  the  constitution  of 
«**"«y  the  United  Stetes  or  of  this  state  from  exer- 
cising the  power  of  limiting  incorporated  insurance  com- 
panies to  the  issuance  of  one  standard  fire  insurance  policy, 
even  though  such  standard  form  contain  a  clause  that 
there  shall  be  no  right  of  action  on  the  policy  until  the 
amount  of  the  loss  or  damage  be  determined  by  thm 
arbitrators,  or  there  he  a  waiver  of  such  clause  by.  both 
parties.  Compare  Head  v.  Providence  Imurance  Co.^  a 
Cranch  127. 


PROGRESS  OP  TUB  LAW.  6l 

INTERSTATE  EXTRADITION. 

In  Bruce  v.  Rayncr,  134  Fed.  481,  the  U.  S.  Circuit 
Coyrt  of  Appeals  (Fourth  Circuit)  decides  that  the  ques- 
cmcimiv*.  lion  whether  a  person  arrested  on  a  governor's 
Q^^^9  warrant  for  return  to  anothef  state  on  requisi- 
wmrrmmt  tion  from  its  governor  is  a  fugitive  from  the 
justice  of  such  state  is  one  of  fact,  which  may  be  inquired 
into  by  the  courts  on  a  writ  of  habeas  corpus,  the  dc^cinoD 
of  the  governor  in  issuing  his  warrant  being  prima  facie 
evidence  of  the  fact,  but  not  conclusive,  although,  when 
such  decision  was  made  after  a  hearing  and  on  conflicting 
evidence,  it  will  not  be  reversed  by  a  court.  It  is  held» 
however,  that  in  habeas  corpus  proceedings  for  the  dis- 
charge of  a  person  held  under  an  extradition  warrant 
issu^  by  the  governor  of  a  state,  the  coiut  will  not  re- 
ceive evidence  tending  to  show  the  guilt  or  innocence  of 
the  person  whose  surrender  is  sought,  in  determining  the 
question  whether  or  not  he  is  a  fugitive  from  justice.  See 
Ex  parte  Reggel,  1 14  U.  S.  653. 


JUDICIAL  SALES. 

The  U.  S.  Circuit  Court  of  Appeals  (Eighth  Ctrcuit) 
holds  in  Files  v.  Brown,  124  Fed.  133,  that  in  the  absence 
BfftfitiUa  ^'  fiduciary  relations  or  extraordinary  circum- 
stances, courts  and  their  officers  are  as  firmty 
bound  by  their  executed  sales,  both  in  morals  and  in  kw, 
as  private  citizens,  and  they  ordinarily  have  no  right  or 
privilege  to  rescind  them  upon  any  ground  which  is  not 
equally  available  to  a  private  party. 


MONOPOLIES. 

The  ineffective  operation  of  the  so-called  Sherman 
anti-trust  law  appears  again  in  the  case  of  Ellis  v.  Paid' 
Aaci-TrMt  Sen  &  Co.,  1 24  Fed.  956,  where  the  United 
^^  States  Circuit  Court  (D.  Oregon)  holds  that  a 
combination  between  all  the  lumber  manufacturers  of  a 
city  to  raise  and  maintain  the  price  of  lumber  to  local  con- 
sumers, and  to  refuse  to  sell  lumber  to  consumers  who 
purchase  any  part  of  their  supply  from  outside  mills,  some 
of  such  mills  supplying  the  local  market  being  situated  in 
another  state,  is  not  in  viobtion  of  the  Sherman  anti-trust 
law,  as  in  restraint  of  interstate  commerce,  its  effect  on 
such  conunerce  being  indirect  and  incidental  only. 
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SPEaPIC  PERFORMANCE. 

The  Supreme  Court  of  Nebraska  holds  in  Best  v  Gro^ 
lapp.  96  N.W.  641.  that  an  agreement  to  devise  land  upon 
AgntsMC  sufficient  consideration  may  be  enfoiced  q)e- 
«»nak«wM  cifically.  And  it  is  sufficient  if  the  agreement  is 
that  the  promisee  shall  receive  the  piopeity  or  that  it  shall 
be  left  him  at  the  decease  of  the  promisor.  Thereneednot 
be  an  express  promise  to  make  a  will.  Equity,  it  is  held, 
win  impress  a  trust  upon  the  piopeity  in  such  cases^  which 
win  follow  it  into  the  hands  of  personal  representatives  or. 
devisees  of  the  promisor,  and  an  agreement  to  leave  prop* 
erty  by  wiU  is  not  ambulatory  or  recoverable  after  per* 
formance  on  the  part  of  the  promisee.  The  court  decides 
in  conclusion  that  in  order  to  take  such  case  out  of  the 
statute  of  frauds  it  is  sufficient  that  part  performance  on 
the  part  of  the  promisee  is  of  such  a  nature  that  it  would 
be  impossible  to  put  him  in  the  situation  in  which  he  was 
when  the  agreement  was  made  or  compensate  him  in 
damages.  Compare  with  this  case  ilftiinfe  v.  Aftimtir, 
166  N.  Y.  263. 

WATER  RIGHTS. 

The  Supreme  Court  of  New  Hampshire  in  StaU  v.  Sun- 
apce  Dam  Co.,  55  Atl.  899,  holds  that  where  several  diore 
MaiuM*  owners  were  entitled  to  rights  in  a  lake,  but 
•••'••^'^•^  the  rights  of  each  had  not  been  defined  and 
limited,  nor  the  proper  mode  of  exercising  and  enjoying 
them  ascertained  and  determined,  but  existed  in  common, 
a  suit  by  several  of  them  to  restrain  a  corporation  author- 
ized to  maintain  a  dam  at  the  outlet  of  the  lake  from  so 
conducting  the  dam  as  to  seriously  interfere  with  plaintiffs' 
use  of  the  lake,  was  within  the  jurisdiction  of  equity  on 
the  grotmd  that  it  was  brought  to  determine  the  extent 
of  the  rights  of  the  parties  in  admitted  legal  rights  in  a 
body  of  water.    Two  judges  dissent. 


WILLSL 

The  Supreme  Court  of  Pennsylvania  holds  In  re  Kan€*s 
Estate.  55  Atl.  9x7,  that  the  testimony  of  the  attorney  who 
Tcstaaeirtary  drew  the  wiU  pf  tcstator,  and  that  of  the  phy- 

^•^■^y  sician  who  attended  him  at  the  time,  when 
positive  as  to  the  testamentary  capacity  of  the  testator, 
IS  of  far  more  weight  than  the  opinion  of  medical  experts 
based  on  hypothetical  questions. 
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Encyclopedia  op  Business  Law  and  Forms  for  Businbss- 
MEN,  Farmers,  Mechanics,  Landlords,  Tenants,  Work- 
iNGMEN,  Capitalists,  and  All  who  havb  Businbss  Trans- 
ACTIONS  OP  Any  Kind,  as  well  as  for  Lawyers  and  Con- 
veyancers. Representing  the  Study  and  Decisions  of  Ifosl 
Able  Lawyers  and  Supreme  Judicial  Authorities.  For  all 
the  States  and  Canada.  With  Notes  and  Authorities.  By 
Hon.  Hugh  M.  Spalding,  author  of  Spalding's  Treatise 
upon  the  Law  of  Personal  Property,  Practice,  etc.,  for  the 
States  of  Ohio,  Indiana,  Kentucky,  Kansas;  Civil  Service 
of  the  State  of  Pennsylvania:  Judicial  and  Public  Records; 
Legal  Forms,  etc.,  etc.  Pp.  i  +  70a.  Revised  EditkHL 
Philadelphia:  P.  W.  Ziegler  ft  Co.,  1903. 

The  purpose  of  the  author  of  the  above  work  is  to  give  to 
laymen  a  reference  book  of  law.    Some  of  the  reasons  he  gives 
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for  th«  publicatson  of  the  above  volttme  aie  as  follows:  i. 
"There  are  times  when  legal  counsel  cannot  be  had.*'  s. 
'  *  There  are  times  and  cinnunstances  which  render  it  advisable 
to  be  one 'sown  legal  coansellor."  3.  *' Ignorance  of  the  law 
is  no  ezcnse.'* 

The  above  purpose  is  a  very  laudable  one,  and  it  would  be 
a  great  privilege  to  the  busy  merchant  or  isolated  farmer  to 
be  .able  to  turn  over  a  few  pages  and  learn  what  the  law  is  00 
some  vexatious  question,  and  not  have  to  waste  time  or  osoney 
in  consulting  counsel.  But  the  many  previous  efforts  to  give 
the  public  a  book  of  the  kind  have  proved  pretty  conclusively 
that  the  value  of  such  a  work  must  be  extremely  limited. 

Well  might  such  volumes  be  compared  to  the  numerous 
works  on  ' '  Household  Medicine. ' '  One  of  the  latter  gives  as 
a  cure  for  apoplexy:  "Give  the  patient  a  drink  of  cold  water 
and  run  for  the  nearest  doctor. ' '  The  water  was  possibly  a: 
momentary  relief,  but  the  physician  had  to  be  consulted.  So 
in  the  law,  the  brief  treatment  of  the  various  topics  in  a  work 
like  the  above,  may  in  some  cases  afford  the  layman  some 
mental  refreshment  or  even  give  him  some  slight  knowledge 
of  his  case.  But  so  brief  a  work  cannot  be  comprehensive 
enough  to  be  of  any  real  value,  and  the  references  are  made 
to  books  which  no  layman  possesses;  surely  it  is  cheaper  and 
safer  to  retain  a  lawyer  than  buy  a  law  library. 

To  the  legal  profession  the  book  can  be  of  little  value,  for 
while  it  is  nominally  an  encyclopedia  of  law  and  forms,  its 
scope  is  so  great  and  its  pages  so  few  as  to  render  thorough 
treatment  of  any  single  topic  impossible 

R.  B.  W. 


A  Trbatisb  on  Commercial  Paper  and  the  Negotiable 
Instruments  Law,  including  the  Law  Relating  to 
Promissory  Notes,  Bills  op  Exchange,  Checks,  Muni- 
cipal Bonds  and  Other  Negotiable  and  Non-negoti* 
ABLE  Instruments,  commonly  classed  as  Commercial 
Paper,  with  an  Appendix  containing  the  Negotiable 
Instruments  Law  and  the  English  Bills  op  Exchange 
Act.  By  James  W.  Eaton,  late  Lecturer  on  the  Law  of 
Contracts  and  Negotiable  Instruments  in  the  Albany  Law 
School,  and  on  Evidence  in  the  Boston  University  Law 
School;    former  editor  of  the  American  Bankruptcy  Re- 

E^rts  and  author  of  Eaton  on  Equity,  and  of  tiie  Third 
dition  of  Collier  on  Bankruptcy:  and  Frank  B.  Gilbert, 
author  of  Gilbert  on  Domestic  Relations,  etc.  Pp.  iii- 
xciii  +  1-767.    Albany,  N.  Y.:  Matthew  Bender.     1903. 

The  law  of  negotiable  instruments  occupies  a  rather  unique 
position  because  of  its  immense  importance  in  commercial 
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tsansactions.  Again,  there  is  perhaps  no  other  phase  of  the 
law  which  requires  uniformity  throughout  the  world  so  much 
as  the  law  of  bills  and  notes.  Hence,  the  efforts  of  recent 
years  to  codify  the  law  on  the  subject  have  been  welcomed  by 
the  public,  and  the  code  has  been  already  adopted  in  nineteen 
of  the  states  and  will  probably  soon  become  the  law  in  aU  the 
states  of  the  Union. 

The  authors  of  the  above  work  set  out  to  make  it  a  tieatiie 
on  conmiercial  paper  in  all  its  various  aspects,  but  eneciaUy 
with  a  view  of  expounding  on  the  principles  of  the  subject  m 
connection  with  the  provisions  of  the  Negotiable  Instruments 
Law.  Hence  the  work  follows  pretty  closely  the  genenl  ^lui 
of  the  Negotiable  Instruments  Law,  first  stating  the  provittons 
of  the  law,  then  adding  extensive  comments  thereon,  together 
with  a  careful  treatment  of  the  correlative  principles.  Wbei^ 
ever  at  all  necessary,  references  are  given  to  state  authoritaei, 
often  combined  with  the  special  statutory  provisions  in  the 
different  jurisdictions. 

The  treatment  on  the  various  points  is  as  exhaustive  as  tlie 
most  exacting  practitioner  could  ask,  and  is  so  systematicalljf 
arranged  as  to  be  found  in  an  instant.  Black-faced  type  indn 
cates  the  general  subject  of  the  articles,  while  the  contents  of 
the  various  sub-heads  are  indicated  by  italics. 

The  notes  are  very  full,  and  a  synopsis  of  the  decisions  dted 
is  given  in  a  great  number  of  cases.  Although  the  various 
sections  of  the  Act  are  given  in  the  main  body  of  the  text,  they 
are  given  again  in  the  appendix  t ii  ioto,  together  with  the  Bag* 
lish  Bills  of  Exchange  Act. 

Taking  the  book  as  a  whole,  we  can  conscientioudy  reoom* 
mend  it  to  both  lawyer  and  student,  for  we  know  of  no  other 
book  of  its  kind  that  surpasses  it  in  any  respNSCt. 

The  general  arrangement  is  so  systematic,  the  treatment 
of  the  various  topics  so  logical,  the  references  to  text-writers, 
decisions  and  statutes  so  abundant,  that  one  can  work  up  any 
case  involving  the  law  of  commercial  paper  with  the  least 
possible  expenditure  of  time  and  trouble. 

r:  b.  w. 


Aaron  Burr:  His  Pbrsonal  and  Political  Rblations 
WITH  Thomas  Jeppbrson  and  Albxandbr  Hamiltoii, 
By  Isaac  Jbnkinson.  Pp.  viii  +  389.  Richmond,  Ind.: 
M.  Cullaton  ft  Co.,  190a. 

Thomas  Jefferson  said:  "Nothing  is  so  desirable  to  me  s%}r 
that  after  mankind  shall  have  been  abused  by  such  gross  false-  *  ^ 
hoods  as  to  events  while  passing,  their  minds  should  at  length . 
be  set  to  right  by  genuine  truth. ' ' 


66 

Thu  has  been  the  object  of  the  author  in  the  lKK>k  be^^ 

Probably  no  character  in  history  has  rested  vnder  a  greater 
wei^t  of  contempt  and  abuse  than  Aaron  Burr.  For  more 
than  a  century  the  prevailing  opinion  has  been  that  be  was 
the  incarnation  of  wickedness  and  duplicity.  If  this  reputa- 
tion  be  undeserved  and  founded  on  prejudice,  it  is  certainly 
time  that  the  true  facts  of  liis  case  be  made  known. 

The  author  deals  excfaisively  with  Burr's  pditical  career; 
nothing  is  said  of  his  peisonal  character,  except  indirectly  and 
in  so  far  as  ft  has  bearing  on  his- life  as  a  politician.  His  relar 
tions  tp,  Hamilton  and  JtSmon.  as  the  title  would  indicate, 
have  tten  f redy  discussed,  the  political  records  of  the  three 
compared,  and  the  vindictive  and  untiring  efforts  of  Hamilton 
and  Jefferson  to  ruin  a  political  rival  exposed.  The  author 
has  confined  himself  stncUy  to  facts,  and  as  a  general  rule 
has  made  no  statements  without  at  the  same  time  giving  the 
authority  from  which  he  derives  his  inf onnation  and  draws 
his  conclusions,  at  least  in  so  far  as  he  deals  directly  with 
actions  and  intentions  of  Burr.  In  discussing  the  other  two 
characters  it  would  seem  that  he  is  not  looldn^  at  them  from 
an  entirely  unprejudiced  point  of  view.  For  mstance,  it  is  a 
little  hard  to  believe  that  the  brilliant  author  of  the  FttUraUsi 
"was  not  a  democrat,  had  no  confidence  in  the  people  or  in 
a  government  by  the  people."  and  only  advocated  the  adop- 
tion of  the  constitution  for  political  reasons. 

From  a  literary  standpoint,  the  work  is  excellent  and  holds 
the  attention  of  the  reader  from  cover  to  cover.  It  is  an 
interesting  book  and  well  worth  the  time  of  any  one  who  cares 
to  investigate  facts  concerning  one  of  the  most  fascinating, 
brilliant  and  unfortunate  characters  of  our  history. 

/.  G.  G.  F. 


FxoBATB  Reports  Annotated.    By  Geo.  A.  Clembmt.  of 
New  York  Bar.    Vol.  VII. 

This  is  the  seventh  volume  of  an  interesting  coHection. 
Collections  of  cases  seem  to  be  the  order  of  the  day,  but  the 
idea  carried  out  by  the  compiler  of  these  volumes  is  new  in 
this  respect,  that  the  cases  presented  are  all  recent  decisions. 
The  latest  expression  of  the  law  must  always  be  a  matter  of 
interest,  if  not  an  actual  necessity. to  the  careful  lawyer.  For 
this  reason  a  work  such  as  this,  being  as  it  is  the  best  thought 
of  the  various  state  judiciaries,  must  be  of  gieat  value.  The 
notes  of  the  author,  scattered  at  intervals  throughout  the 
work,  add  to  its  helpfulness  and  an  ample  index  gives  ready 
access  to  its  contents. 

A.  L.  D. 
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NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PUBLI* 
CATIONS. 

Albany  Law  Journal. — ^November. 

The  Duty  of  the  State  to  Arbitrate  or  AdjudicaU  CwU  as  weil  at  Cfim^ 
nai  Causes.  Donald  McPhcrson.  The  writer  of  this  article  it  eoo- 
fetsrdly  inspired  bv  a  chapter  in  Mr.  Herbert  Spencer's  Synthetic  Ph^ 
losophy  on  ^*The  Duties  of  the  State,"  and  while  he  remains  under  tha 
influence  of  that  inspiration  and  keeps  his  argument  on  the  tines  theft 
laid  down,  he  is  readable  and  reasonable.  When  he  leaves  Mr.  Spencer 
behind  and  starts  out  on  his  own  unguided  wa^,  he  hurts  hit  cause  hj 
the  violence  and  unreason  with  which  he  putt  hit  cate. 

Can  Lawyers  be  Honest  f  Joseph  M.  Sullivan.  Mr.  Sunivaa  hat 
here  used  all  his  well-known  eloquence  in  defence  of  the  often  maligned 
members  of  the  legal  profession.  He  shows  how  naturally  aa  unjuil 
prejudice  has  grown  up  in  the  public  mind  againtt  thott  very  pertont 
to  whom  the  public  are  the  most  indebted,  and  he  goes  00  to  eamett^ 
and  vigorously  protest  against  the  continuation  ol  this  prajndiot  in 
the  minds  of  the  people. 

The  Law's  Detay  no  Excuse  for  Lynching,  Henry  Bitchoff.  Fr^ 
sented  in  the  form  of  a  brief  for  the  "People  of  the  United  States  v.  Tht 
Spirit  of  Mob  Rule."  A  verv  able  and  earnest  presentation  of  the  waS^ 
ject.  in  a  spirit  to  be  commended  for  itt  fairness  and  a voidanet  ol  aoma 
of  the  errors  into  which  writers  on  this  subject  usually  fall.  He  dota 
not  go  into  the  question  as  to  whether,  if  the  law's  delay  it  nol  the 
caute,  the  law  may  not  be  otherwite  in  fanlt 

Canadian  Law  Rbtibw. — ^November. 

This  issue  of  the  Review  it  given  up  to  a  review  of  the  Statntat  off 
Ontario  for  1903,  making  a  running  conmientaiy  on  the  Icgitlation  te 
that  period. 

Canada  Law  Journal. — November  1. 

The  Alasha  Boundary.  ^'Alverstone.'*  With  cxoeptsoo  of  two 
paragraphs  in  which  it  ts  said  that  in  the  abtenoe  of  inlormatlQO  ob 
various  points  the  writer  deems  it  best  to  withhold  comment  (althoiiglh 
some  very  caustic  comment  slips  in),  this  paper  it  merely  a  eopy  off 
the  protest  of  the  Canadian  Commisdoners,  and  of  Lord  Alveimlona't 
reasons  for  his  decision  in  reference  to  the  Portland  ChanncL 

Mens  Rea,  Silas  Alward.  A  discussion  of  some  leading  caatt  in 
whidi  this  doctrine  it  examined,  from  which  discussion  some  ten  ralet 
are  deduced.  It  does  not  seem  that  these  rules  clear  the  subject  in  n 
very  great  degree,  since  Mr.  Alward  confesses  that  "In  general,  the 
whole  difficulty  arises  in  the  proper  application  of  these  rules  and  lead- 
ing principles  to  particular  offences,  and  in  determining  whether  the 
penalty,  imposed  for  the  infraction  of  the  act«  it  intended  to  be  im- 
posed at  all  events,  or  whether  there  is  to  be  read  into  it  the-common 
law  quidification  ol  mens  no." 

Cbnthal  Law  Journal.— November  6. 

The  Liability  of  a  Banh  on  a  Certified  Check.  Glenda  Burke  Slaf> 
maker.  The  article  points  out  the  fact  that  the  courts  have  commoner 
failed  to  observe  the  distinction  between  the  certification  and  the 
acceptance  of  a  check  by  a  bank,  and  soes  on  to  point  out  the  effect 
that  certification  of  a  check  has  upon  the  relations  between  the  bank 
and  the  depositor  or  hoUkr.  It  also  treau  generally  of  the  liability 
of  a  eertifymg  bank. 
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Kfflilf  ^  Btmficiofies  Etrtmecmdy  99  FaUdy  DntrAi^  m  Btmft 
Society  CtrHf€atcs.  Cjrrat  J  Wood^ '  The  feneral  coadmoa  to  whidi 
tm  cxaiFtoatioa  of  the  taifs  cited  kadb  items  to  be  widl  cxpfond  ^ 


lodge  Taylor  in  a  Wisooom  case.   Jod^e  Tarlor  is  moled  at  ssyiHf : 
^'In  <ietenniiiinf  who  is'eotitted  to  reeetve  tha  beodits  of  tfaa  piov^ 
sioBs  inade  hy  a  society  of  this  kind,  it  is  tfie  du^  of  tSie  coort  to  CQn> 
strne  itt  ndcs  and  rrgnlations  Ubeially  to  effect  the  benevoleDt 
poses  of  the  orfantsation.  and  in  06  case  so  to  ooostroe  " 
dtf^  soch  imrposc.  naftas  the  mcaniB^  of  snch  ndes  and 
issockarapdcertatatttofdniitofno^"  "^^ 


CaMTjui.  La  w.^f^^asuL.— November  ao. 

Verbal  AUnM^  of  WHtitn  Comiracts  in  MaMrM  FtHt.  Walter 
J.  Lou.  The  writer  holds  that  die  doctrine  that  written  coniiacti 
nay  be  aliooed  .verhslly  is  founded  in  reason  and  jnstiee.  After  tlM 
asiuil  eiuftinihation  of  case  law,  he  coochidcs  aritfi  an  interestinf  para* 
craph  khowiof  the  manner  of  the  rise  of  the  evidenee  of  tba  contract 
uito  a  place  where  it  became  of  as  much  importance  aa  tha  confnct 
itself,  and  soon  became  denominated  the  eontraet,  "and  this  fictkn 
is  now  firmly  embedded  in  the  whole  bo4r  ^  ^^  l>"^*'* 

CoLUMaiA  Law  RsrtBW.^Novcmber. 

Nem  Trials  lor  Erroneous  Rulings  upon  Evidence^  a  Atwficol  Ph^ 
lem  for  American  Justice,  It  is  luudly  necesttiy  to  say  that  Mr.  Wif- 
more  brings  expert  knowledge  to  support  his  xHew  of  tiSe  question^  and 
that  to  that  knowledge  he  adds  great  vigor  and  force  of  pteseniment. 
He  gives  us  what  he  calls  *'The  Orthodox  English  Role/'  and  he  shows 
how  far  we  have  departed  from  it*  owing  10  a-deeisaon  in  the  English 
Coart  of  Exchequer  in.  lAj^.  lir.  Wig«nofe  considers  the  practical 
working  of  tUs  role  lamentable  in  its  resuIU^  and  it  is  doubtf m  if  many 
of  his  rcaden  will  disagree  with  him.  England  has  reformed  her  m^ 
crdure  upon  this  point  and  Mr.  Wigmore  calls  upon  us  to  follow  ner 
cxanriple. 

Tubwomen  v.  The  Brewers  of  London.  The  case  olthe  "Tubwooicn" 
is  supposed  to  have  furnished  us  with  the  ''first  enunciation  of  the 
bioaa  rule  that  an  agreement  is  an  indictable  conspiracy  at  common 
law,  although  only  to  do  that  which  the  parties  thereto  might,  as  indi- 
vidtuils,  lawfully  do."  Therefore  the  Tubwomen  become  of  great 
inteittst  at  the  present  time,  although  their  case  is  not  to  be  found  in 
the  reports,  and  the  foundation  of  our  rule  has.  as  a  consequence,  no 
•visible  means  of  support.  When  we  leave  the  Tubwomen  and  coma 
to  the  threadbare  conspiracy  cases  of  the  present  time  we  have  the 
same  axgumenls  and  the  same  conclusions  with  which  every  one  is  now 
fan*Uaar. 

The  Sled  Corforaiion  Cases.  Tames  F.  Tracey.  Mr.  Tracey  hers 
makes  an  exammatton  into  the  Steel  Corporation  Cases  and  gives  a 
dear  statement  of  the  cases  and  the  points  determined  by  them. 

Thb  GasBN  Bag.— November. 

Timothy  Otis  Howe.  Duane  Mowry.  Bom  in  Maine,  member  of 
the  Maine  Legislature,  judge  of  the  Circuit  Court  of  Wisconsin.  United 
States  Senator  from  Wisconsin,  and  holder  of  other  honorable  appoint- 
menu,  the  subject  of  this  sketch  was  a  type  of  the  New  EngUnder 
en^igrating  to  the  West  and  there  building  up  a  new  country  as  his 
fathers  had  built  up  the  New  Enghmd  states.  Mr.  Mowry  has  given 
us  a  very  readabk  account  of  the  life  and  achievemenU  of  Mr.  Howe. 

Criminality  in  Children,  Gino  Carlo  Speransa.  This  writer  lo6kB 
his  subject  very  squarely  in  the  face  and  with  a  certain  sternness.    Ha 
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does  not  wholly  aoprove  of  recent  tendencies  in  the  treatment  6i  the 
child  criminal,  and  he  gives  good  reasons  for  his  disap|>rovaL  His 
remedy  is  **  lc|^lized  social  and  physical  ostracism  *'  for  the  child  whosa 
nature  is  shown  to  be  criminal. 

Wfottg  Without  Remedy:  A  Ltfoi  Satire.  VIL  The  RailwMf 
Lease.  Wallace  McCamant.  The  hero  in  this  paper  makes  aa  ex> 
cnrsicni  into  Pennsylvania  and  rcttims  to  his  St.  Louis  hone  with 
seventy-five  thousand  dollars  secured  through  another  "wrong  with- 
out remedy." 

The  Ctreuit  Rider.  Reminiscences  of  Judge  Fred.  J.  RusselL  of 
Michigan.  Interview  by  Douclas  Malloch.  Amusing  storica  ci  A 
circuit  judge  whose  experience  began  when  Michigan  was  "aa  almost 
unbroken  wilderness." 

A  Bunded  Affair,  H.  Gendd  Chapin.  A  rCsttm4  of  the  banom 
Parkman-Webster  murder  case,  in  which  the  author  seeks  whamsicallj 
to  prove  that  Professor  Webster  had  not  sufficient  iatelligenoa  to  1 
a  '^successful  murderer." 

'  Taxation  in  the  Philippines.  W.  F.  Norris.  A  not  very  t 
account  of  the  ssrstem,  but  one  hopes  that  the  ftial  sentenermav  ha 
at  least  in  some  degree  accurate,  "What  coukl  be  done  has  beeo  done 
to  establish  a  system  of  taxation  in  conformity  with  tha  newly  iati^ 
duced  civil  government." 

The  Singhalese  Police,  Andrew  T.  Sibbald.  Interesting  as  a  rtcof4 
of  one  traveler's  mint  of  view  of  a  foreign  people,  but  it  is  so  evident 
that  the  point  of  view  is  foreign  that  it  seems  doubtful  if  justice  baa 
been  done  to  the  people  described. 

Hartakd  Law  RsviBw.^Novembcr.  . 

The  Supremacy  of  the  Judiciary  Under  the  Canstiiutions  of  He  Umded 
States  and  of  A  usiralia.  A.  Inglis  Clark.  This  weU-considered  artada 
is  written  by  an  Australian,  and  it  is  iaterestinf  to  students  of  Feaa* 
sylvania  law  to  find  Chief  Justice  Gibson's  opinions  so  largely  qaoled, 
although  the  ultimate  decision  is  not  with  tne  opinions  quoted.  Tha 
argument  is  in  favor  of  the  supremacy  of  the  judiciary,  and  is  the  moia 
viSuable  in  that  it  docs  not  proceed  entirely  on  the  usual  weU-wom 


The  Origin  of  ffce  /(tffkf  to  Engofe  in  Interstate  Commerce.  B.  Piamu^ 
lee  Prentice.  The  paper  goes  thoroughly  into  the  subject*  and  • 
dudes:  "It  appears  tnat  although  th«re  is  a  conflict  in  tfie  dcci 
whidi  relate  to  the  liabilitjr  of  a  common  carrier  in  interstate  < 
merce.  nevertheless  the  wei^t  of  authority  indicates  that  his  fundi^ 
mentai  duties,  together  with  the  right  to  engage  in  commerce,  ansa 
from  and  are  to  be  judged  by  the  law  of  the  sute  in  which  the  trana* 
portation  originates." 

The  Northern  Securities  Case  Under  a  New  Aspect.  C.  C.  Lan^Q. 
This  is  a  short  review  of  Mr.  I.  L.  Thomdike's  review  ol  the  decision 
of  the  United  States  Circuit  Court  of  Appeals  in  the  Northern  Secwi- 
ties  case.  Mr.  Langdell  declares  that  Mr.  Thomdike's  review  mcritB 
the  most  careful  studv,  and  he  goes  over  the  points  made,  apparent^ 
with  approval,  but  ako  with  some  reservations  which  would  mdicatt 
that  he  intended  to  say  more  upon  the  matter  at  some  future  tima. 

Turn  Law  Magaxinb  and  Rbvibw. — November. 

The  Attitude  of  the  British  Government  Towards  Legal  Canferemes. 
Hon.  Sir  Walter  G.  P.  Phillimore.  This  short  paper  was  read  at  tha 
Antwerp  conference  of  the  International  Law  Association,  and  after 
enumerating  the  benefits  which  have  come  from  such  conferenoct» 
deplores  and  docs  not  attempt  to  excuse  the  attitude  of  Great  Britiin 
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in  not  being  represented  at  such  conferences  and  acceding  to  tha  i 
venttons  which  have  been  Irained  at  them. 

Lams  and  LanthMaking,  Henry  Hilton  Brown.  After  a  few  pro> 
Itmtnary  paragraphs  we  have  here  a  new  attanpt-  to  fdmralata  a 
satisfactory  definition  of  the  word  "law."  During  the  formation  ol 
the  attempt  we  are  introduced  to  a  new  vocabulary  of  terms  to  tatpnm 
certain  old  relations,  and  on  the  whole  the  introduction  seems  wise, 
as  it  has  the  effect  of  changing  the  too  familiar  lines  of  the  weB-knowtt 
path  through  which  the  argument  leads.  Having  got  our  definition 
of  law,  we  are  taken  through  the  process  of  its  making,  but  this  is  dona 
rather  succinctly  and  with  the  aid. of  illustration  intended  to  aid  the 
"average  rmler"  to  an  understanding  that  anight  not  otherwise  be 
attainaole. 

-  Tk0  Working  of  the  Regisiraiion  of  Titit  Act  in  Ireland.  Ridiard  J. 
ICellv.  This  act  was  passed  in  1891,  and  is  said  by  the  author  of  this 
article  to  have  workeo  with  relative  Economy  and  efficiency.  One  of 
its  chief  merits  seems  to  be  the  freeing  of  the  land  from  "that  curse  ol 
feudalism  known  as  primogeniture.  The  deficiencies  in  tha  act 
are  spoken  of,  but  on  the  whole  the  benefits  are  said  to  great^  oat> 
wdgh  the  drawbacks. 

Specifie  Pgrformanc*.  W.  Donaldson  Rawlins.  (Continued.)  Tba 
article  treats  of  the  classes  of  contracts  with  regard  to  which  the  remedy 
of  specific  performance  is  not  obtainable;  the  grounds  of  defenco  to 
an  action  for  specific  performance^the  number  is  said  to  be  "bewilderw 
ing";  and  the  prinople  of  compensation  in  connection  with  spedfie 
perfofnianoe. 

Lord  ChanciUor  Longfihorom^,  J.  A.  LovatpPraser.  The  subjeet 
of  this  sketch  is  no  hero  to  his  bicMmpher,  but  the  paperitaelf  is  bright, 
entertaining  and  well  written  The  character  of  Lord  Loughborouch 
is  probably  pretty  well  summed  up  in  one  phrase  of  Mr.  Lovat-Pnaen: 
*'The  fatal  defect  that  vitiated  his  character  and  career  was  his  com- 
plete lack  of  principle  and  public  virtue." 

5oiM#  Decisions  Under  ike  Companies  Acts,  i86»-i900.  N.  W.  8ib> 
ley.  (Continued.)  A  latge  number  of  cases  are  brought  under  con- 
sideration in  this  pap^.  which  is  completed  with  this  number. 

Civil  Jndieial  Statistics,  1901.  These  annual  tables,  which  give 
the  statistics  of  the  civil  courts,  deal  with  all  the  civil  business  of  the 
courts,  including  that  portion  of  the  magistrates'  woric  which,  what- 
ever its  form  is,  ts  really  civil." 

Current  Notes  on  International  Law,  The  t<>pics  treated  are:  The 
Anglo-French  Arbitration  Treaty;  Great  Britain  and  The  Hague  Mar- 
riage  Law  (^vention,  190s;  Foreign  Judgments;  and  Cj^seral  Aver- 

Law  SruDBNT'a  Hblfbe. 

ClatiNx  Agiainst  tka  United  States  GovemmenL  Wm.  B.  Ridiasdson. 
The  paper  seU  forth  clearly  the  various  causes  for  claim  and  tfie  acts 
under  which  the  claims  mav  be  made.  It  also  shows  that  the  cittsens 
of  the  United  Sutes  have  less  protection  for  private  rights  than  other 
countries  grant  to  their  citizens,  and  a  suggestion  of  remedial  legislation 
is  made. 

Success  at  tke  Bar,  (Part  of  address  by  Professor  H.  S.  Redfield,  ol 
Columbia.)  That  pmion  of  the  address  given  here  is  of  a  character 
to  encourage  and  inspire  the  student  to  live  up  to  the  best  that  is  in  him. 

Michigan  Law  Rbvibw. — November. 

Tke  FeUouhServant  Doctrine  in  tke  United  Stales  Supreme  Court 
Albert  Martin  Kales.  The  rather  uncertain  state  in  which  the  deci- 
sions of  the  Supreme  Covtn  of  the  United  Sutes  have  left  this  question 
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has  not  only  led  to  the  writing  of  this  article,  which  examines  the  deci- 
sions and  comments  upon  the  lack  of  definite  principle  afforded  by  th« 
cases,  but  has  also  lea  Mr  Kales  into  propounding  a  principle  of  his 
own, -which  he  considers  would  reconcile  the  present  difficmties  and 
result  in  a  greater  certainty  of  result  in  such  cases.  The  principle  lis 
proposes  is  this:  "It  is  the  legal  duty  of  the  master  to  his  servant  to 
use  due  care  to  provide  all  permanent  conditions  of  safety  for  such 
servants.'*  It  will  tasily  be  seen  that  it  is  in  the  idea  of  permanency 
that  Mr.  Kales  trusts  to  find  the  solution  of  the  question. 

Covenants  as  Quasi-Contracts,  Louis  L.  Hammon.  Possibly  inter* 
esting  as  a  discussion  of  what  covenants  may  be  considered  as  qnan> 
contracts,  yet  too  indefinite  in  result  to  be  aft<»ether  satisfying. 

Foreign  Vduniary  Assiptnunts  for  the  Benefit  of  CtedUors.  Pari  /. 
Edson  K.  Sunderland.  The  purpose  of  this  article  is  stated  to  be  **  to 
analyze  the  views  taken  by  tne  courts  of  the  various  American  states 
toward  voluntary  assipiments  for  the  benefit  of  creditors  mads  in 
other  states,  with  specml  references  to  these  differences  in  assignment 
laws,  and  to  the  question  of  the  citizenship  of  the  creditors  who  qnestioa 
the  title  of  foreign  assignees."  The  chief  topic  of  this  part  of  ths 
paper  is  '*  Where  the  creditor  is  a  citizen  of  the  sUte  of  the  fonmi.*' 

VinciNiA  Law  Rbgistbk. — November. 

Snhseouent  Birth  of  Children  as  a  Revoeaiion  of  WOi,  (Conchided.) 
Marvin  H.  Altizer.  This  paper  continues  the  survey  of  the  decisiont 
inter|>reting  the  statutes  <»  the  various  states  on  this  point,  and  also 
contains  a  condtiding  survey,  summing  up  the  rights  of  the  after-bora 
child. 

Yalb  Law  Jouknal.— November. 

The  Shidy  of  Eiemeniary  Lam  the  Proper  Beginning  of  a  Lemd  Eduea^ 
ium.    Simeon  B.  Baldwin.    (This  paper  has  been  noticed  in  n  prior 

The  Monroe  Doctrine;  The  Poih  Doctrine;  Anarchism.  WhiteUw 
Rnd.  A  characteristic  article,  the  main  interest  centering  in  that 
portion  relating  to  the  Monroe  and  **P6lk  Doctrine,"  which  is  earnest 
if  not  tabiaaed. 
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THE  LAW  OF  STRIKES  AND  BOYCOTTS. 

The  decisions  of  the  last  few  years  in  cases  relating  to 
strikes  and  boycotts,  and  the  rights  of  parties  to  industrial 
disputes  in  the  use  of  those  weapons,  show  no  approach  to 
uniformity  of  judicial  opinion.  In  Allen  v.  Flood  (1898), 
A.  C.  I,  the  officers,  or  an  officer,  of  a  trade  union  in  the 
ship-building  trade  procured  the  discharge  of  certain  work- 
men, members  of  another  union,  who  were  obnoxious  to  the 
former  union  because  they  worked  in  iron  as  well  as  wood 
and  were  considered  as  trespassing  on  the  domain  of  the 
former  union,  although  at  the  time  not  working  on  iron,  by 
threatening  the  employer  with  a  strike  unless  the  obnoxious 
men  were  discharged.  The  discharged  men  sued  the  officer 
who  had  been  thus  instrumental  in  getting  them  discharged 
for  damages,  and  the  action  failed  by  a  majority  vote  of  the 
Lords,  contrary  to  the  opinion  of  a  majority  of  the  common 
law  judges,  who  were  (by  an  ancient  practice,  seldom  re- 
sorted to)  summoned  to  attend  and  deliver  opinions. 

In  Qtiinn  v.  Leathern  (1901),  A.  C.  495,  a  trade  union  in 
the  meat  business  boycotted  a  dealer  who  employed  non-union 
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men  and  refused  to  discharge  them,  and  induced  one  of  his 
customers  to  stop  buying  of  him  by  threatening  to  bring  on 
a  strike  among  the  customer's  workmen.  The  Lords,  by 
a  unanimous  vote,  sustained  an  action  for  damages  brought 
by  the  dealer  against  the  oflficeis  of  the  union. 

Without  going  into  the  details  of  these  cases  it  will  be 
noticed  that  both  were  cases  where  a  trade  union  used  its 
peculiar  powers  to  compel  the  discharge  of  non-union,  or 
other  union,  men ;  the  employer  yielding  in  the  one  cas^  the 
men  suffered;  the  employer  resisting  in  tlie  other  case,  he 
himself  suffered.  The  injured  men  in  the  one  case  failed  to 
obtain  redress,  while  the  injured  employer  in  the  other  case 
succeeded. 

In  Massachusetts,  in  a  case  arising  after  Alien  v.  Flood 
and  l)efore  Quinn  v.  Leathern,  the  Supreme  Court  refused 
to  follow  Allen  v.  Flood,  and,  following  the  trend  of  some 
earlier  decisions  in  that  state,  held  an  attempt  of  one  trade 
union  to  procure  the  discharge  of  members  of  another  trade 
union  by  threats  of  strike  and  other  conduct  to  be  ill^al  and 
granted  an  injunction  at  the  suit  of  members  of  the  latter 
against  members  of  the  former.  Holmes,  C  J.,  dissenting.^ 

The  New  York  Court  of  Appeals  in  a  more  recent  case  of 
the  same  general  character,  decided  in  1902,*  reached  the 
opposite  result  by  a  vote  of  4  to  3,  and  a  suit  for  injunction 
and  damages  by  the  member  of  one  trade  union  against  the 
members  of  another  failed. 

The  general  doctrine  about  which  all  the  cases  revolve,  as 
set  forth,  for  example,  in  the  leading  case  of  Walker  v. 
Cronin,^  is  that  one  has  a  right  to  enjoy  the  fruits  and  ad- 
vantages of  his  own  enterprise,  industr)-,  skill,  and  credit, 
and  that,  while  he  has  no  right  to  be  protected  against  com- 
petition, he  has  a  right  to  be  protected  not  only  against  in- 
fringement of  definite  property  rights,  but  against  malicious 
and  wanton  molestation  or  interference  in  his  business,  de- 
priving him  of  opportunities  for  gain.     Tliat  case  decided 

*  Plant  V.  Woods,  176  Mass.  492. 

■iVfl/.  Protective  Assoc,  of  Steam  Fitters,  etc,  v.  Cumming^   170 
N.  Y.  315. 

•  107  Mass.  55$. 
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only  an  abstract  principle,  making  no  application  of  the 
principle,  as  it  arose  on  a  demurrer  to  a  declaration  alleging 
merely  in  general  terms  that  the  defendant  did  unlawfully 
and  without  justifiable  cause  molest,  obstruct,  and  hinder  the 
plaintiflfs  from  carrying  on  their  business,  and,  with  the  un* 
lawful  purpose  of  preventing  the  plaintiffs  from  carrying  on 
their  business,  persuaded,  etc.,  the  servants  of  the  plaintiflfs 
to  leave  their  employment,  whereby  the  plaintiflfs  were  put 
to  expense,  etc.,  and  not  disclosing  what  the  relation  of  the 
defendants  to  the  business  was.  The  Court  liad  no  occa- 
sion, it  is  said  in  the  opinion,  to  consider  what  would  con- 
stitute justifiable  cause. 

It  is  evident  that  the  molestation  in  question  may  be  of 
various  kinds  according  to  the  business  relations  of  the  per- 
son molested.  An  employer  may  be  molested  by  inducing 
workmen  to  leave  his  employ  or  not  to  enter  it ;  workmen 
may  be  molested  by  inducing  the  employer  to  discharge,  or 
not  to  employ,  them ;  a  dealer  may  be  molested  by  inducing 
customers  not  to  buy  of  him,  or  other  dealers  not  to  buy  of 
or  sell  to  him;  a  manufacturer,  carrier,  or  dealer  may  be 
molested  by  inducing  other  parties,  or  their  servants,  to  refuse 
to  handle,  or  work  on,  goods  or  materials  coming  from  him. 

It  must  be  noted  that  the  prohibition  against  interfering 
in  another's  business,  by  inducing  third  persons  not  to  deal 
with  him,  does  not  prohibit  such  third  persons  from  refusing 
to  deal.  It  is  lawful  for  the  workman  to  strike;  his  right  to 
do  so  is  undoubted  and  unqualified,  assuming,  of  course,  that 
there  is  no  contract  for  continued  service.  It  is  lawful  for 
the  employer  to  discharge  his  workman,  for  the  customer  to 
stop  buying.  What  is  prohibited  is  outside  interference,  in- 
ducing the  workman,  employer,  or  customer  to  do  what  he 
has  a  legal  right  to  do,  but  perhaps  would  not  do  but  for  such 
intervention. 

WTien  we  have,  instead  of  a  single  person,  a  body  of  men 
exercising  the  right  of  refusing  to  deal,  as  in  the  case  of 
striking  workmen,  the  question  at  once  arises  whether  the 
rule  against  inducing  operates  as  between  diflferent  members 
of  that  body.  Each  acting  separately  may  strike,  but  may 
he  induce  others  to  join  him?    It  seems  that  he  may.    That 
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workmen  may  act  in  conceit  and  strike  in  a  body  by  pre- 
arrangement  is  admitted  universally  at  the  present  day.^  We 
are  aware  of  no  modem  case  that  in  terms  denies  this  right 
One  workman  in  such  a  case  is  not  liable  for  inducing  his 
fellow-workmen  to  strike. 

Furthermore,  there  is  this  important  qualification  of  the 
rule  against  interference — viz.,  it  does  not  forbid  "  friendly 
advice  or  free  expression  of  opinion/'  Tliis  is  laid  down  in 
It^alkcr  V.  Croniu,  supra,  and  elsewhere,  and  applies  most 
strongly  in  the  case  of  a  body  of  workmen  working  for  a 
common  employer. 

Going  a  step  farther,  when  men  are  associated  together  in 
labor  unions,  and  strikes  are  conducted  by  the  unions  in  the 
various  ways  provided  by  the  constitutions  of  the  unions,  it 
is  evident  that  the  question  of  liability  is  further  complicated. 
The  union  may  embrace,  as  usually  happens,  workmen  of 
(lii'ferent  employers.  It  may  be  decided  that  the  workmen  of 
a  particular  employer,  or  of  certain  employers,  or  of  all  the 
employers,  shall  strike,  and  the  strike  may  be  voted,  or 
ordered,  by  bodies  which  include  others  than  the  striking 
workmen,  or  by  officers  who  are  not  themselves  among  the 
striking  workmen.  Are  those  not  striking  liable  for  in- 
ducing the  ethers  to  strike,  or,  in  case  of  a  general  strike,  or 
strike  in  more  than  one  shop,  are  those  in  one  shop  liable  for 
inducing  those  in  another  shop  to  strike?  In  other  words, 
does  the  rule  in  regard  to  a  single  body  of  workmen — i.e.,  the 
workmen  of  a  certain  employer — extend  to  different  bodies 
united  in  an  association?  If  it  does,  they  are  protected,  being 
treated  as  a  unit  or  as  entitled  to  advise  each  other.  This 
question  is  at  least  partly  answered  in  the  affirmative  by  the 
authorities. 

In  IVabash  R.  /?.  Co.  v.  Hannahau,  121  Fed  Rep.  563, 
decided  last  year,  it  was  sought  to  enjoin  the  officers  of  the 
Brotherhood  of  Locomotive  Engineers  and  the  officers  of  the 
Brotherhood  of  Railroad  Trainmen  from  ordering  a  strike, 
and  it  was  held  that  the  defendants  could  not  be  enjoined 

*  See  Cooke  on  Trade  and  Labor  Combinations,  p.  34,  collecting  the 
cases. 
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against  ordering  the  strike  because  it  would  in  effect  prevent 
the  men  from  striking,  which  they  had  a  right  to  do.  So  it 
is  said  by  Taft,  J.,  in  another  case  in  the  U.  S.  Circuit  Court,* 
after  declaring  the  right  of  workmen  to  organize,  and  ex- 
plaining the  benefit  thereof  in  enabling  them  to  command 
better  prices  thus  than  when  dealing  singly  with  employers, 
and  in  other  ways,  **  they  have  the  right  to  apiK)int  officers 
who  shall  advise  them  as  to  the  course  to  be  taken  by  them 
in  their  relations  with  their  employer.  They  may  unite  with 
other  unions.  The  officers  they  appoint,  or  any  other  person 
to  whom  they  choose  to  listen,  may  advise  them  as  to  the 
proper  course  to  be  taken  by  them  in  regard  to  their  employ- 
ment, or,  if  they  choose  to  rqwse  such  authority  in  any 
one,  may  order  them,  on  pain  of  expulsion  from  their  union, 
peaceably  to  leave  the  employ  of  their  employer  because  any 
of  the  terms  of  their  employment  are  unsatisfactory." 

In  a  recent  case,  Glamorgan  Coal  Co.  v.  So.  IV ales  Miners' 
Federation J^igo^),  i  K.  B.  ii8,  this  doctrine  was  even  ap- 
plied to  a  case  where  compliance  with  the  order  to  stop  work 
involved  a  breach  of  contract  on  the  part  of  the  men,  but 
the  decision  has  been  reversed  on  appeal,  one  of  three  judges 
dissenting.* 

Although  the  right  to  strike,  the  right  to  stop  work,  which 
is  merely  one  form  of  a  refusal  to  deal,  is  almost  universally 
stated  to  be  absolute  and  unqualified,  yet  we  find  several  cases 
in  the  Federal  courts  in  which  the  question  of  motive  is 
treated  as  material  and  as  qualifying  that  right.  In  Toledo, 
Ann  Arbor  and  N.  M.  Ry.  Co.  v.  Pa.  Co.,  54  Fed.  Rep.  730 
(1893),  where  there  was  a  brotherhood  strike  of  engineers 
on  the  plaintiffs  road  on  account  of  the  employment  there  of 
non-union  engineers,  and  the  engineers  on  the  defendant's 
road  were  refusing  to  haul  cars  received  from  the  plaintifTs 
road,  an  injunction  was  granted  against  the  defendant  com- 
pany, or  its  employees  (while  continuing  in  the  employment), 
refusing  to  receive  and  to  deliver  interstate  freight  from  and 
to  the  plaintiff  company.    In  the  opinion  by  Taft,  J.,  the  in- 

•  Thomas  v.  Cincinnati,  Ncte  Orleans  and  Texas  Pacific  Ry.  Co,,  62 
Fed.  Rep.  803,  817  (1894). 

*  See  Weekly  Notes  of  Cases  for  August  15,  1903. 
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terstate  commerce  law  is  appealed  to  as  requiring  the  free 
interchange  of  interstate  freight  between  the  tw*o  roads  and 
as  making  an  attempt  to  prevent  it,  or  to  induce  others  to 
refuse  it.  a  criminal  conspiracy.  WTiile  refusing  an  injunc- 
tion restraining  the  engineers  from  quitting  the  empIo\Tnent 
and  saying  that  they  can  escape  the  injunction  granted  by  so 
quitting,  the  Court  considers  fully  the  rights  and  liabilities  in- 
volved, and  concludes  that  the  engineers  may  by  quitting 
make  themselves  liable  civilly  in  damages,  and  also  crimi- 
nally, although  they  cannot  be  enjoined  from  so  doing,  be- 
cause you  cannot  compel  by  mandatory  injunction  the  per- 
formance of  personal  serxice.  "  If  they  quit  the  ser\-ice  of 
the  company  in  execution  of  rule  12  (a  rule  of  the  Brother- 
hood requiring  engineers  of  one  road  to  refuse  to  handle  cars 
of  a  connecting  road  where  there  is  a  strike)  in  order  to 
procure  or  compel  defendant  companies  to  injure  the  com- 
plainant company,  they  are  doing  an  unlawful  act,  rendering 
themselves  liable  in  damages  to  the  complainant  if  any  in- 
jury is  thereby  inflicted,  and  they  may  be  incurring  a  criminal 
penalty."  ^  And  this,  it  is  explained,  applies  as  well  to  a 
single  engineer  as  to  a  combination.  Answering  the  argu- 
ment on  the  other  side,  it  is  said,  ""  But  it  is  said  that  it  can- 
not be  unlawful  for  an  employee  either  to  threaten  to  quit» 
or  actually  to  quit  the  ser\ice,  when  not  in  violation  of  his 
contract,  because  a  man  has  the  inalienable  right  to  bestow 
his  labor  where  he  will,  and  to  withhold  his  labor  as  he  wilL 
Generally  speaking,  this  is  true,  but  not  absolutdy.  If  he 
uses  the  benefit  which  his  labor  is,  or  will  be,  to  another,  by 
threatening  to  withhold  it,  or  agreeing  to  bestow  it,  for  the 
purpose  of  inducing,  procuring,  or  compelling  that  other  to 
commit  an  unlawful  or  criminal  act,  the  withholding  or  be- 
stowing of  his  labor  for  such  purpose  is  itself  an  unlawful  or 
criminal  act.  The  same  thing  is  true  with  regard  to  the 
exercise  of  the  right  of  property.  A  man  has  the  right  to 
give  or  sell  his  property  where  he  will,  but  if  he  give  or  sdl 
it,  or  refuse  to  give  or  sell  it,  as  a  means  of  inducing  or  com- 
pelling another  to  commit  an  unlawful  act,  his  giving  or  sell- 
ing it,  or  refusal  to  do  so,  is  itself  unlawful.**  • 

'  Per  Taft.  J.,  743.  •  Per  Taft.  J..  7j8,  739^ 
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In  Thomas  v.  Citm.,  Nczu  Orleans  and  Texas  Pacific  Ry. 
Co.,  supra,  which  arose  from  a  boycott  of  the  Pullman  Palace 
Car  G>.,  instituted  by  labor  organizations,  to  carry  out  which 
strikes  were  instituted  on  various  roads  to  force  them  to 
refuse  to  haul  Pullman  cars,  it  was  held  that  one  Phelan,  a 
labor  leader  and  associate  of  Debs,  was  in  contempt  for  in- 
citing strikes  among  the  men.  The  opinion,  which  is  by 
Taft,  J.,  fully  recognizes  the  riglit  of  combination  and 
organization,  as  above  shown,  and  seems  to  treat  the  de- 
fendant as  on  the  same  basis  with  the  striking  workmen, 
saying  that  his  acts  would  be  legal  if  the  difficulty  arose 
from  dissatisfaction  of  the  men  with  the  terms  of  their  em- 
ployment But  it  is  pointed  out  that  there  was  no  such 
dissatisfaction,  hence  the  illegality.  *'  All  the  employees/' 
it  is  said, ''  had  the  right  to  quit  their  employment,  but  they 
had  no  right  to  combine  to  quit  in  order  thereby  to  compel 
their  employer  to  withdraw  from  a  mutually  profitable  rela- 
tion with  a  third  person,  for  the  purpose  of  injuring  that 
third  person,  when  the  relation  thus  sought  to  be  broken 
had  no  effect  on  the  character  or  reward  of  their  service.  It 
is  the  motive  for  quitting  and  the  end  sought  thereby  that 
make  the  injury  inflicted  unlawful,  and  the  combination  by 
which  it  is  effected  an  unlawful  conspiracy,"  etc. 

In  tlie  so-called  Northern  Pacific  Case  •  there  was  a  strike 
among  the  employees  of  the  Northern  Pacific  Railroad,  then 
in  the  hands  of  a  receiver  appointed  by  the  United  States 
Circuit  Court,  on  account  of  a  general  reduction  of  wages 
made  by  the  receiver.  Tlie  Circuit  Court  granted  an  in- 
junction in  very  broad  terms  against  the  workmen,  enjoining 
them  not  only  from  acts  directly  interfering  with  the  re- 
ceiver's possession  of  the  property  of  the  railroad,  and 
attempts  by  force,  intimidation,  and  threats  to  interfere  with 
the  employees  of  the  road,  or  those  seeking  employment,  but 
also  against  two  further  classes  of  acts — ^viz. : 

(i)  Combining  and  conspiring  to  quit  the  service,  with 
or  without  notice,  with  the  object  and  intent  of  crippling  the 
property  and  embarrassing  the  operation  of  the  railroad  and 

*  Arthur  v.  Oakcs,  63  Fed.  Rep.  310  (1894). 
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(2)  from  so  quitting  the  service,  with  or  without  notice, 
as  to  cripple  the  property  or  prevent  or  hinder  the  operation 
of  the  road 

On  appeal  to  the  Circuit  Court  of  Appeals  from  this  in- 
junction, in  which  objection  was  made  to  the  paits  of  the 
injunction  here  numbered  i  and  2,  but  not  to  that  which 
preceded,  it  was  held,  Mr.  Justice  Harlan  gi\ing  the  opinion, 
that  2  should  be  struck  out,  but  i  should  remain.  It  is  said 
in  the  opinion  that  2  should  be  struck  out  because  3*ou  cannot 
have  specific  performance  of  a  contract  for  personal  service, 
and  hence,  e\'en  if  the  implied  contract  of  railroad  employees 
is  not  to  quit  without  notice  so  as  to  embarrass  the  operation 
of  the  road,  injunction  is  not  available  as  a  remedy.  As  to 
I,  the  opinion  asserts,  in  broad  and  emphatic  terms,  the  right 
of  t!ie  workmen  to  confer  together  and  to  strike  in  a  body  on 
account  of  the  reduction  of  wages,  without  r^ard  to  its 
effect  upon  the  property  or  operation  of  the  road,  adding 
that  ''  their  right  as  a  body  of  employees  affected  by  the  pro- 
posed reduction  of  wages  to  demand  given  rates  of  compen- 
sation as  a  condition  of  tlieir  remaining  in  the  service,  was 
as  absolute  and  perfect  as  was  the  right  of  the  receivers  to 
fix  the  rates  they  were  willing  to  pay.'*  But  the  opinion  con- 
tinues, "  that  is  a  very  different  matter  from  a  combination 
and  a  conspiracy  among  employees,  with  the  object  and 
intent  not  simply  of  quitting  the  service  of  the  receivers  be- 
cause of  the  reduction  in  wages,  but  of  crippling  the  prc^rty 
in  their  hands  and  embarrassing  the  operation  of  the  rail- 
road/' and  proceeds  at  considerable  length  to  support  that 
idea  by  the  discussion  of  the  law  of  conspiracy. 

Tliese  decisions  naturally  suggest  the  question  so  much 
discussed  in  Allen  v.  Flood — viz.,  whether  malice  may  make 
an  act  illegal  which  is  other.vise  legal.  Without  entering 
upon  a  general  discussion  of  that  question,  it  should  be  noted 
that  there  is  a  difference  between  an  act  which  is  n^ative 
in  character,  which  consists  in  not  doing  something,  such  as 
ceasing  to  work  or  refusing  to  deal,  and  one  which  is  positive 
and  consists  in  doing  something.  Tliere  is  much  less  reason 
for  holding  motive  or  malice  to  be  material  in  the  former  case 
than  in  the  latter.    Can  motive  then  be  material  as  affecting 
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the  right  to  stop  work  or  leave  an  cinployment?  We  should 
say  plainly  not.  Tliere  is  no  more  duty  to  continue  in  an 
employment,  when  the  contract  of  service  does  not  require 
it,  than  to  enter  the  employment  originally.  There  is  no 
such  duty  in  either  case  on  the  part  of  the  workman,  unless 
there  is  a  corresponding  right  on  the  part  of  the  employer  to 
the  services  of  the  workman.  To  assert  such  right  is  simply 
to  introduce  slavery.  If  there  is  anything  axiomatic  in  the 
law,  therefore,  it  is  the  right  to  leave  an  employment  for  a 
good  reason,  a  bad  reason,  or  no  reason.  The  contrary  view 
appears  to  us  most  surprising,  and  we  cannot  think  that  it 
will  ever  gain  currency. 

If  motive  were  material  in  case  of  refusing  ser\'iccs  as 
a  laborer,  there  would  be  no  reason  for  confining  the  doctrine 
to  that  class  of  cases ;  it  would  apply  equally  to  other  nega- 
tive acts.  Suppose,  then,  that  a  person,  or  several  persons 
acting  in  conjunction  with  each  other,  refuse  to  make  their 
customary  contribution  to  the  support  of  a  clcrgj-men,  and 
he  is  obliged  to  resign  in  consequence,  is  it  admissible  to 
inquire  into  their  motives  for  such  refusal,  and  may  they 
inair  legal  liability  if  their  motives  are  adjudged  not  good? 
The  question  answers  itself.  It  is  also  answered  by  an 
actual  decision,*^  in  the  negative  of  course.  In  short,  the 
doctrine  asserted  by  the  learned  Federal  judges  seems  to  be 
purely  socialistic. 

Referring  further  to  the  cases  in  which  it  is  announced,  it 
seems  that  in  the  first  of  them, — ^\'iz.,  Toledo,  etc.,  R.  R.  Co. 
v.  Pa.  Co., — the  interstate  commerce  aci  has  no  real  bearing 
on  the  case.  In  the  first  place,  the  act  of  striking  would  not 
probably  cause  the  railroad  company  to  violate  its  obligations 
under  the  act,  for  the  law  would  not  hold  the  company  in 
default  for  not  handling  freight  when  it  could  not  get  men 
to  do  the  work.  In  the  next  place,  even  if  this  were  other- 
wise, the  interstate  commerce  law  does  not,  any  more  than 
the  common  law,  require  men  to  continue  in  an  employment 
in  order  to  enable  the  employer  to  fulfil  his  obligations.  As 
to  the  further  idea  advanced  by  the  learned  judge,  that  with- 

••A'rariio-  v.  Uayd,  26  L.  R.  Ir.  268  (1890). 
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holding  one's  labor  or  property  may  be  unlawful  in  some 
cases,  because  it  may  operate  to  cause  the  person  denied  to 
commit  an  unlawful  or  criminal  act,  this  is  certainly  a  novel 
suggestion.  Does  he  mean  that,  if  I  refuse  alms  to  a  beggar, 
who  thereupon  is  driven  by  want  to  steal,  I  am  liable  civilly 
or  criminally?  Tliere  might  be  a  great  moral  responsibility 
in  such  a  supposed  case,  but,  unless  the  law  is  to  usuip  the 
whole  field  of  morals,  no  legal  responsibility;  which  leads 
us  to  remark  that  the  judges  in  the  cases  under  discussion 
seem  to  have  assumed  the  role  of  teachers  of  morals  rather 
than  of  law,  with  results  which  might  well  be  questioned, 
even  on  moral  grounds. 

In  the  opinion  in  Thomas  i\  Cinn.,  N.  and  T.  P.  Ry.  Co., 
the  judge  thinks  inciting  the  strike  illegal  because  there  was 
no  dissatisfaction  among  the  men  with  the  terms  of  their  em- 
ployment. This  lends  us  to  inquire  as  to  what  may  be  con- 
sidered dissatisfaction.  The  men  wanted  the  road  to  stop 
hauling  Pullman  cars.  Tliey  may  have  had  a  good  reason 
for  asking  that,  or  they  may  not  have  had.  At  all  events, 
they  demanded  it  as  a  condition  of  continuing  in  the  employ- 
ment, failed  to  get  it,  and  hence  struck.  How  can  it  be  said 
that  they  were  not  dissatisfied  with  the  terms  of  their  em- 
ployment ? 

The  views  expressed  by  Taft,  J.,  in  both  of  the  above 
cases,  in  which  he  gave  the  opinion,  might  be  considered  as 
not  necessary  to  the  decisions  respectively,  although  the  mat- 
ter was  fully  considered,  but  that  cannot  be  said  of  the  con- 
clusions of  Mr.  Justice  Harlan  in  Arthur  v.  Oakes,  where  the 
terms  of  the  injunction  depended  on  the  doctrine  announced 
The  rule  of  motive  is  here  presented  in  a  more  extreme  form 
than  in  either  of  the  other  cases,  as  the  malicious  motive  was 
not  supposed  to  be  the  sole  motive.  In  this  case,  unlike  the 
others,  the  men  were  dissatisfied  with  their  wages,  the  strike 
arising  from  a  reduction  of  wages.  The  idea  of  the  learned 
judge  seems  to  be,  if  we  are  able  to  comprehend  it,  that  if  the 
men  acted  from  mixed  motives,  partly  because  dissatisfied 
with  their  wages  but  partly  also  from  a  desire  to  injure  the 
road,  their  acts  would  be  illegal,  although  otherwise  legaL 
As  the  opinion  does  not  deny  the  right  to  strike  and  to  com- 
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bine  for  the  purpose,  and  admits  that  there  was  sufficient 
cause  if  cause  were  needed,  and  that  the  injur)-  to  the  road, 
which  was  inevitable,  did  not  abridge  their  rights  in  that  re- 
spect, the  injunction  granted  seems  to  say.  in  effect,  no  more 
than  this — viz.,  that  the  men  must  not,  while  exercising  their 
right  to  strike,  harbor  any  ill  will  against  the  company.  The 
question  which  would  be  presented  in  case  of  an  alleged  vio- 
lation of  this  injunction  would  evidently  be  one  for  a  father 
confessor  rather  than  for  a  legal  tribunal,  and  even  he  would, 
we  think,  despair  of  reaching  a  conclusion  of  any  value.  The 
question  presented  as  the  controlling  issue  in  the  case  is  of  no 
practical  importance,  and  its  consideration  could  only  lead  to 
refinements  of  casuistry.  Tlie  law  does  not  pursue  shadows, 
and  we  cannot  help  regarding  the  decision  as  a  vagary  of 
legal  learning.  The  opinion  frankly  admits  that  the  case  of 
the  employer  is  parallel  to  that  of  the  workman,  as  regards  a 
breach  of  relations.  May  an  employer,  then,  be  liable  for 
discharging  a  ser\*ant,  without  breach  of  contract,  on  account 
of  his  motives  for  discharging,  and  may  he  be  enjoined  from 
so  doing?  Statutes  have  recently  been  passed  in  some  states 
forbidding  an  employer  from  discharging  men  for  such  rea- 
sons as  that  they  belong  to  a  labor  union.  Tliese  statutes  are 
considered,  and  have  been  held  to  be,  unconstitutional.** 

It  is  noticeable  that  the  feature  of  combination  is  empha- 
sized by  Mr.  Justice  Harlan,  but  that  feature  is  eliminated  in 
the  opinion  of  Taft,  J.,  in  the  Ann  Arbor  case.  As  the  right 
of  workmen  to  combine  is  so  fully  admitted,  it  is  difficult  to 
see  how  that  feature  can  have  any  bearing. 

Contrast  with  the  above  cases  the  opinion  of  Mr.  Justice 
Brewer  in  the  United  States  Circuit  Court  for  Colorado." 
There  he  punished  for  contempt  certain  strikers,  who  by  de- 
monstration of  force  and  threats  of  violence,  express  or  im- 
plied, overawed  other  workmen,  but  he  took  pains  to  explain 
fully,  and  to  dwell  upon,  the  absolute  right  of  the  workmen 
to  strike  peaceably  and  to  induce  their  fellow-workmen  to  do 


""Stimsoii,  ''Handbook  to  Labor  Law,**  182.     State  v.  Juhw,  129 
Mo.  163. 
"I/.  5.  V.  Kane,  23  Fed.  Rep.  748  (1885). 
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SO.  There  is  no  hint  that  this  right  is  affected  by  the  question 
of  motive;  in  passing  uiK)n  the  different  individual  cases,  he 
does  not  consider  whether  any  peaceable  striker,  either  alone 
or  in  combination  with  others,  was  influenced  by  wrong 
motives.  On  the  contrary,  he  says,  referring  to  the  reasons 
which  certain  men  may  hive  for  striking,  and  may  give  in 
urging  others  to  strike,  "  if  the  reasons  are  frivolous,  that  is 
their  business,  the  employer  has  no  right  to  object/* 

The  right  to  refuse  to  deal  involves  the  right  to  select  the 
persons  with  wliom  one  will  deal,  and  to  refuse  to  deal  with 
certain  persons  or  classes,  and  it  excludes  any  inquiry  into 
the  reasons  or  motives  of  the  actor  or  the  justice  of  his  selec- 
tion. B  has  no  claim  that  A  shall  employ  him,  or  work  for 
him,  or  buy  of  him,  or  sell  to  him,  and  consequently  it  is  of 
no  consecjuence  why  A  refuses  to  do  so.  The  reasons  may 
be  foolish  or  frivolous,  they  may  involve  what,  in  a  popular 
and  moral  sense,  appears  to  be  unjust  discrimination;  but 
no  lejjal  liability  flows  therefrom,  because  there  is  no  legal 
obligation  which  is  violated.  Personal  dislike,  ill-will,  or 
malice  will  not  create  a  cause  of  action  in  such  case.  An 
employer  may  choose  to  employ  only  Giristians  or  Republi- 
cans or  non-union  workmen,  and  may  discharge  men  already 
in  his  employ  because  they  are  Jews  or  Democrats  or  mem- 
bers of  labor  unions.  Tliat  does  not  give  the  Jews  or  Demo- 
crats or  union  workmen  any  legal  ground  of  complaint 
Workmen  may  choose  to  work  only  in  union  shops,  so 
called.  No  one  would  claim  that  the  right  to  exercise  such 
choice  is  subject  to  any  restriction.  A  dealer  may  refuse  to 
sell  to,  or  buy  of,  any  except  members  of  a  certain  asso- 
ciation. 

Such  refusals  to  deal  may  involve  loss  and  injury  to  the 
persons  refused,  especially  where  relations  previously  formed 
are  severed,  as  in  case  of  the  discharge  of  workmen  by  the 
employer,  or  strike  by  workmen,  but  that  is  not  material. 

Likewise  the  right  to  refuse  to  deal  involves  the  right  to 
name  any  terms  which  one  pleases,  and  to  refuse  to  deal 
except  on  those  terms.  The  thing  to  be  noted  is  that  it  does 
not  matter  how  extravagant,  absurd,  or  unreasonable  the 
terms  may  be.     If  the  person  to  whom  they  arc  offered 
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doesn*t  like  them,  he  need  not  accept.  The  party  oflfering  is 
not  bound  to  deal  at  all,  and  therefore  may  refuse  to  deal  on 
any  except  specified  terms.  In  cases  where  the  terms  offered 
are  extravagant  or  in  a  popular  sense  unfair,  the  transaction 
is  often  stigmatized  as  extortion,  coercion,  and  blackmail,  but 
it  should  be  noted  that  there  is  no  extortion,  coercion,  or 
blackmail  in  a  legal  sense  in  such  cases.  A  caution  on  this 
head  is  not  out  of  place,  as  the  use  of  such  language  is  apt  to 
mislead,  the  mind  unconsciously  allowing  such  expressions 
to  take  the  place  of  argument.  Tliat  tliis  is  not  a  needless 
caution  is  shown  by  the  frequency  with  which  the  matter  has 
been  referred  to  in  judicial  opinions. 

In  Jersey  City  Printing  Co.  v.  Cassidy  **  it  is  said,  some- 
what facetiously,  that,  as  workmen  have  absolute  freedom  to 
combine,  and  to  abstain  from  work,  for  gooil  reasons,  bad 
reasons,  or  no  reasons,  and  may  make  any  conditions  they 
please,  there  is  a  wide  field  for  the  workman  to  dictate  to  the 
employer  how  he  shall  carrj'  on  his  business. 

To  illustrate  the  above,  A  mav  refuse  to  sell  to  B  at  ordi- 
nary  rates,  or  at  all,  unless  B  will  agree  not  to  retail  below  a 
certain  price,  or  unless  B  will  agree  to  buy  only  of  A  to  the 
exclusion  of  other  dealers.  A  is  acting  within  his  legal 
rights,  although  tlie  latter  condition,  at  least,  may,  under 
some  circumstances,  appear  tyrannical. 

Workmen  may  determine  to  leave  their  employment  un- 
less the  employer  will  agree  to  conduct  his  business  in  a 
certain  manner,  or  unless  he  will  pay  them  a  certain  bonus; 
they  may  vote  that  he  shall  pay  them  such  bonus  and  call  it 
a  fine,  because  he  has  done  something  that  they  don't  like, 
violated  some  business  rule  which  they  conceive,  rightly  or 
wrongly,  that  he  ought  to  observe,  or  which  they  want  him 
to  obsene,  and  determine  to  leave  unless  the  so-called  fine  is 
paid.  Obviously  there  is  nothing  illegal  in  this.  They  are 
merely  stating  the  terms  on  which  they  are  willing  to  con- 
tinue in  the  employment.  They  might  refuse  to  continue 
in  the  employment  as  mere  employees  and  insist  on  being 


•63  N.  J.  Eq.  759L 
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made  partners  or  severing  all  relations.     In  this  no  one 
would  say  that  they  were  not  acting  within  their  rights. 

In  Carcw  v.  Rutherford, ^^  a  Massachusetts  case  much  re- 
lied upon  in  a  later  case,  the  facts  were  as  follows :  The  plain- 
tiflF,  who  was  in  the  stone-cutting  business,  had  in  his  employ 
twenty  journeymen  who  were  members  of  a  local  labor  asso- 
ciation, together  with  eight  or  ten  unskilled  laborers  and  four 
apprentices.  The  association,  in  consequence  of  the  plaintiff 
sending  certain  work  to  New  York  to  be  done  there,  which 
they  didn't  like,  voted  that  the  plaintiff  should  pay  to  the 
association  $500  as  a  penalty.  On  his  refusal  to  pay,  the 
journeymen  left  his  shop  in  a  body  under  the  lead  of  two 
of  their  number,  who  had  told  him  that  all  the  association 
men  in  the  shop  would  desert  him  at  once  unless  he  paid 
the  $500.  Afterwards  the  plaintiff  paid  the  $500  to  the 
defendants,  and  the  men  came  back  to  work.  The  action  was 
to  recover  back  the  $500  so  paid,  and  the  plaintiffs  prevailed 
therein.  The  defendants  were  four  of  the  journeymen,  in- 
cluding the  two  just  referred  to,  under  whose  lead  the  men 
left  the  shop.  After  the  men  had  left  and  before  the  payment 
of  the  money,  the  defendants  told  the  plaintiff  that  no  asso- 
ciation men  would  be  allowed  to  work  in  his  shc^  if  he 
refused  to  pay  the  money.  As  the  defendants  here  were 
themselves  certain  of  the  workmen  who  struck,  there  seems 
to  have  been  nothing  illegal  in  their  conduct  in  reference 
to  the  strike  itself,  or  in  demanding  $500  as  a  condition  of 
remaining  or  returning  to  work.  Tlie  only  particular  in 
which  their  conduct  is  open  to  attack  is  in  saying  that  no 
association  men  would  be  allowed  to  work  for  the  plaintiff 
if  he  refused  to  pay  the  $500.  Possibly  that  might  be  con- 
strued as  a  threat  to  induce  other  members  of  the  association 
not  to  enter  plaintiff's  employment,  but  that  construction 
seems  rather  strained,  and  it  seems  more  natural  to  regard 
it  as  merely  a  statement  of  the  effect  of  the  vote  passed. 
Aside  from  this,  the  defendants  did  nothing  but  exercise  their 
right  to  strike  in  conjunction  with  the  other  men,  and  to 
refuse  to  return  except  on  certain  terms.    The  opinion  admits 

^  106  Mass.  I  (1870). 
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the  right  of  "  any  number  of  persons,  without  an  unlawful 
object  in  view,  to  associate  themselves  together,  and  agree 
that  they  will  not  work  for,  or  deal  with,  certain  men  or 
classes  of  men,  or  work  under  a  certain  price,  or  without 
certain  conditions,''  and  does  not  point  out  specifically  what 
the  defendants  did  more  than  this.  Tlie  conduct  of  the  de- 
fendants is  characterized  as  ''  extortion,"  but,  as  above  ex- 
plained, it  was  not  extortion  in  any  proper  sense  of  the  term. 
It  seems  difficult  to  support  the  decision* 

So,  likewise,  a  manufacturer  or  dealer  may  refuse  to  sell 
to  another  dealer  unless  the  latter  w*ill  conduct  his  business 
in  a  certain  manner.  Dealers  may  associate  together  and 
agree  on  certain  methods  of  conducting  business,  which  they 
conceive  to  be  desirable  or  necessary  for  the  successful  prose^ 
cution  of  their  branch  of  business,  and  determine  to  deal  with 
no  dealer  who  departs  from  their  rules.  Those  who  do  not 
choose  to  conform  to  requirements  thus  made  cannot  com- 
plain because  the  members  refuse  to  sell  to  them  or  buy  of 
them,  and  it  doesn't  matter  whether  the  rules  in  question  are 
good  or  bad.  No  question  can  be  raised  as  to  their  fairness 
or  unfairness.  No  one  is  obliged  to  sell  to  another,  or  to  buy 
of  him,  any  more  than  to  work  for  him  or  employ  him. 

Cases  of  the  abo\'e  character  have  come  before  the  courts  in 
a  number  of  instances. 

In  Cote  v.  Murphy  "  workmen  in  the  building  trade  com- 
bined to  get  a  reduction  of  hours  and  the  dealers  combined 
to  resist,  and  agreed  not  to  sell  to  any  one  who  granted  the 
men's  demands.  The  plaintiff,  a  dealer  not  in  the  combine, 
having  granted  the  men's  demands,  and  not  being  able  to 
get  building  material  from  those  in  the  combine,  sued  the 
latter,  claiming  that  they  were  liable  for  thus  trying  to  compel 
him  to  conform  to  their  practice.  The  decision  was  in  favor 
of  the  defendant 

In  Minnesota  a  similar  case  arose.'*  There  an  association 
of  wholesale  lumber  dealers  agreed  not  to  sell  directly  to 
consumers  at  any  points  where  a  member  of  the  association 

"  159  Pa.  St  4»  (1894)- 

^Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223  (1893). 


88  THE  LAW  OF  STRIKES  ASD  BOYCOTTS. 

had  a  yard,  and  nd  to  sell  to  dealers  who  did  otiienvise. 
The  plaintiff  having  violated  this  nile,  the  secretary  of  the 
association  was  about  to  notify  the  members  in  accordance 
with  the  by-law  of  the  association,  and  demanded  that  the 
plaintifT  should  pay  to  the  association  a  commission  on  the 
sales  made  by  him  in  violation  of  the  abo^'e  rule,  whereupon 
the  plaintiff  sued  for  an  injunction  and  damages.  It  was  held 
that  the  action  would  not  lie.  The  Court  in  the  opinion 
alludes  to  the  danger  of  being  "  influenced  by  such  terms 
of  illusive  meaning  as  'monopolies,*  'trusts,'  'boycotts,* 
'  strikes/  and  the  like/'  saying  that  the  facts  of  the  case 
'*  involve  no  element  of  coercion  or  intimidation  in  the  l^;al 
sense/*  what  one  may  lawfully  do,  many  may  combine  to 
do,  and  the  defendants  have  done  no  more. 

Tn  a  Rhode  Island  case^^  an  association  of  master  plum- 
I^ers  notified  wholesale  dealers  in  supplies  not  to  sdl  to  non- 
inenibers  on  penalty  of  withdrawal  of  the  patronage  of  the 
members  of  the  association.  In  an  action  by  a  dealer  against 
whom  this  notification  was  enforced  it  was  held  that  he 
could  not  reco\cr,  the  Court  in  a  well-considered  opinion 
saying,  *'  Tlie  threats  were  not  coercive  in  the  legal  sense;  for 
lliv:)iigh  coercion  may  I)c  exerted  by  the  application  of  moral 
as  well  as  phj'sical  force,  the  moral  force  exerted  by  the 
ilireat  was  a  lawful  exercise  by  the  members  of  the  association 
of  tlieir  own  rights,  etc.** 

Tlie  term  or  condition  annexed  to  an  offer  may  relate  to 
the  offeree's  relations  to  a  third  person,  and  that  may  raise 
a  question  whether  such  person  has  any  ground  of  complaint. 
I  will  sell  to  you  at  reduced  rates  if  you  will  stop  buying 
of  my  competitor  B,  I  will  employ  you  if  you  will  stop  patron- 
izing my  enemy  B.  Has  B  a  cause  of  action?  Suggestive 
cases  under  this  head  have  arisen  in  Maine,**  Tennessee,** 
and  Indiana.'*  In  the  Maine  case  the  plaintiff  owned  a 
house,  which  he  rented,  on  an  island  where  the  only  possible 
tenants  were  the  workmen  of  the  defendant.    The  defendant, 

^^Macauhy  v.  TUrncy,  19  R  I.  255  (1895)- 
^Hcyivood  V.  Tillson,  75  Mc.  225  (1883). 
^Paynr  V.  R.  R,  Co.,  13  Lea.  507  (1884). 
^Jackson  v.  StanHcld^  137  Ind.  592  (1893). 
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being  at  enmity  with  the  plaintiff,  gave  notice  that  he  would 
not  employ  any  man  who  should  rent  the  house,  and  thereby 
prevented  the  plaintiff  from  getting  a  tenant.  The  Court 
said,  in  deciding  for  the  defendant,  that  the  fact  that  men 
are  enemies  will  not  give  a  cause  of  action ;  the  defendant 
had  a  right  to  employ  whom  he  chose,  and  "  even  the  mali- 
cious exercise  of  this  right  would  give  the  plaintiff  no  cause 
of  action," 

In  the  Tennessee  case  a  railroad  company,  defendant, 
published  notice  that  it  would  discharge  any  man  who  should 
trade  with  a  certain  merchant,  the  plaintiff.  As  in  the  Maine 
case,  the  Court  decided  in  favor  of  the  defendant,  saying  that 
one  does  not  render  one's  self  liable  for  maliciously  exercising 
his  rights,  and  announcing  his  intention  of  doing  sa  Two 
judges,  howe\er,  dissented,  and  argued  that  whenever  the 
exercise  of  a  legal  right  is  solely  for  t!;e  purpose  of  injury 
to  another,  and  such  injur)'  follows,  he  should  respond  in 
damages. 

In  the  Indiana  case  there  was  a  rule  of  a  retail  dealers* 
association  in  the  lumber  trade  against  wholesalers  selling 
to  customers  or  brokers,  and  the  rule  was  enforced  against  A, 
whereby  B,  a  broker  who  bought  of  him,  was  injured  in 
his  business.  It  was  held  that  B  could  recover  against  the 
members  of  the  association.  It  will  be  noticed  that  the  facts 
were  very  similar  to  the  facts  in  Bohn  Mfg.  Co.  v.  Mollis, 
stipra,  except  that  the  suit  was  by  a  third  person  instead  of 
the  one  directly  affected.  The  Indiana  court  considers,  and 
disagrees  with,  the  latter  case,  and  characterizes  the  arrange- 
ment in  question  as  "  a  compact  to  suppress  the  competition 
of  those  who  did  not  own  yards,  with  an  adequate  stock  on 
hand,  by  driving  them  out  of  business.  By  this  plan  they 
reach  the  wholesale  dealer  and  compel  him  to  pay  an  arbitrary 
penalty  under  a  threat  of  financial  injur)%  and  they  force  him 
to  assist  in  ruining  the  dealer  who  does  not  own  a  yard.'* 

In  reference  to  the  position  here  taken  by  the  court,  it 
seems  to  be  the  law  that  if  a  contract  is  in  restraint  of  trade, 
the  consequence  is  merely  that  it  is  not  enforceable;  it  does 
not  give  any  third  person  a  cause  of  action.  (Cooke  on 
"Trade  and  Labor  Combinations/*  p.   i6i.)     And  in* a 
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recent  Scotch  case,^*  where  an  association  of  butchers  told 
cattle  salesmen  that  they  would  not  buy  at  their  sales  if 
persons  representing  the  Co-operative  Society  were  allowed 
to  bid,  and  the  salesmen  in  consequence  refused  to  receive 
bids  from  the  Co-operative  Society,  it  was  held  that  the 
latter  society  could  not  maintain  an  action  against  the 
butchers. 

It  is  evident  from  the  discussion  and  citations  so  far  that 
great  injury  may  be  inflicted  by  a  refusal  to  deal,  but  no 
cause  of  action  arises  therefrom. 

Having  so  far  considered  questions  arising  from  refusals 
to  deal,  which  may  be  sometimes  complicated  with  questions 
of  inducing  not  to  deal,  we  now  come  more  directly  to  the 
latter  subject.  We  have  already  noted  that  molestation,  or 
inducing  net  to  deal,  may  be  directed  against  any  one  in  the 
various  relations  of  life,  employer,  workman,  dealer,  etc  It 
may  also  spring  from  various  motives,  and  various  means 
may  be  adopted  to  accomplish  it.  It  may  arise  from  com- 
petition, a  widely  operative  cause,  and  when  it  does  there  is 
no  doubt  that  it  is  justified.  A  workman  may  try  to  get 
another  man's  job  away  from  him;  an  employer  may  try 
to  get  a  workman  away  from  the  employer  he  is  working  for; 
a  tradesman  may  try  to  get  another  man's  customers ; .  and, 
if  successful,  incurs  no  liability  to  the  person  thus  deprived 
of  his  job,  his  workman,  or  his  customer.  It  may  arise  from 
some  personal  interest  which  the  actor  has  other  than  com- 
petition, as  in  case  of  one  fellow-workman  objecting  to  an- 
other. It  may  arise  from  interest  in  the  public  welfare,  as 
where  one  exposes  a  swindler,  or  hypocrite,  or  denounces  an 
enterprise  or  business  as  immoral,  or  injurious  to  health  or 
good  manners.  It  may  arise  from  more  questionable  motives, 
and,  finally,  from  malice.  The  means  used  may  be  actual  vio- 
lence, as  where  striking  workmen  drive  away  other  work- 
men, or  threats  of  such  violence,  or  other  unlawful  acts»  or 
threats  to  do  something  which  is  lawful  but  which  is  in- 
jurious to  the  person  threatened,  such  as  a  threat  to  strike, 

"  Scoitish  Co-op.,  etc.,  Soc.  v.  Glasgow  FUshcr/  Trade  Defence  Asso- 
ciation^ 35  Scottish  L.  R.  645. 
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or  a  threat  to  discharge,  or  a  threat  to  withdraw  onc*s 
patronage;  or  the  means  may  be  ordinary  persuasion,  appeals 
to  reason  or  prejudice 

We  may  agree  at  the  outset  that,  if  actual  violence  is  the 
means  used,  liability  follows.  The  old  and  much  quoted 
cases  where  the  defendant  was  held  liable  for  driving  away 
the  plaintiff's  customers  by  assaulting  them,^^  and  the  some* 
what  similar  case  where  defendant  was  held  liable  for 
frightening  game  away  from  the  plaintiffs  decoys,*'  arc  in- 
stances of  this.  A  more  modem  instance  is  where  striking 
workmen  drive  away  other  workmen.  In  practice  a  common 
case,  and  ont  which  has  given  rise  to  much  litigation,  is 
where  damages  or  injunction  is  sought  for  procuring  the 
discharge  of  a  workman.  Generally  the  litigation  arises  from 
the  activity  of  labor  unions,  but  not  always. 

Thus,  in  a  Vermont  case,**  the  defendant,  who  employed 
A,  who  in  turn  employed  B,  being  angry  with  B.  required 
A  to  discharge  B,  on  pain  of  being  himself  discharged  if  he 
did  not  do  so ;  whereupon  A  discharged  B.  It  was  held  that 
B  had  no  cause  of  action  against  the  defendant,  although  the 
defendant  acted  maliciously. 

In  an  Illinois  case  *'  there  was  a  decision  supporting  the 
right  of  action.  In  that  case  a  workman  brought  suit  against 
his  employer  to  recover  for  personal  injuries  received.  The 
Accident  Liability  Company,  in  which  the  employer  was  in- 
sured, procured  the  latter  to  discharge  the  man,  apparently 
with  the  purpose  of  forcing  the  settlement  of  the  suit  on 
favorable  terms,  by  threatening  to  cancel  the  employer's 
policy  of  insurance.  It  was  held  that  the  company  was 
liable  for  so  doing. 

In  each  of  these  cases  the  defendant  sustained,  although 
indirectly,  certain  business  relations  to  the  plaintiff.  In  the 
Vermont  case  the  defendant  may  be  considered  to  have  had 
an  interest  in  the  kiad  of  men  employed  by  A  in  his,  the 


^Tarleton  v.  McGawley,  i  Peake  270  (1794)- 
*Keeble  v.  Hickeringill,  11  East  574,  note  (1706). 
*Raycroft  v.  Taintcr,  68  Vt.  219  (i8g6). 
'  London  Guarantee,  etc.,  Co.  v.  Horn,  101  111.  App.  355. 
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defendant's,  work.  In  the  Illinois  case  the  defendant  com- 
pany certainly  had  an  interest  in  the  kind  of  men  whom  the 
insured  should  employ,  and  might  properly  not  wish  to  have 
a  man  employed  who  had  once  met  with  an  accident  and 
caused  it  loss  thereby.  The  Vermont  court  apparently 
thought  that  such  interest  justified  the  request  to  discharge 
and  precluded  a  consideration  of  other  motives;  but  the  Illi- 
nois court  (not  a  court  of  last  resort)  thought  differently. 

If  the  cook,  having  had  a  quarrel  with  the  butler,  says  to 
the  master,  "  Discharge  the  butler  or  I  will  leave  you,"  and 
the  master  discharges  the  butler,  is  that  actionable?  This 
very  question  was  asked  by  way  of  illustration  in  the  famous 
case  of  Allen  v.  Flood,  supra,  and  fairly  states  the  issue  in  the 
class  of  cases  to  which  that  case  belongs.  An  unlearned  man 
would  find  no  difficulty,  we  surmise,  in  answering  it.  His 
answer  would  be  in  the  negative.  But  it  was  answered  in 
different  ways  by  two  at  least  of  the  different  judges  and 
lords  giving  opinions  in  that  case,  Cave,  J.,  answering  it  in 
the  affimiative  and  Lord  Herschell  in  the  negative 

There  is  one  point  of  difference,  however,  between  the 
case  supposed  and  the  ordinary  case  arising  from  the  activity 
of  labor  unions.  The  cook  is  not  a  rival  of  the  butler,  and 
does  not  want  his  place,  whereas,  in  a  contest  between  union 
and  non-union  workmen  or  lK*tween  members  of  rival  unions, 
one  set  is  seeking  to  supplant  the  other.  In  other  words,  the 
claim  for  damages  is  weaker  in  the  cases  usually  arising  for 
tlecision  than  in  the  case  supposed.  Altni  v.  Flood,  however, 
should,  perhaps,  be  excepted  from  this  remark,  as  the  ob- 
noxious workmen  were  working  in  iron  and  not  in  wood  at 
the  time  of  the  difficulty. 

In  the  Massachusetts  and  New  York  cases  referred  to  at 
the  beginning  of  this  article,  in  which  the  courts  came  to 
opposite  conclusions,  with  dissents  in  each  case,  the  New 
York  court  following  the  decision  of  the  House  of  Lords  in 
Allen  \\  Flood  and  the  Massachusetts  court  refusing  to  follow 
it,  the  contest  was  in  each  case  not  between  union  and  non- 
union workmen,  but  between  rival  labor  organizations. 

If  union  workmen  threaten  to  strike  unless  non-union 
men,  or  meml)ers  of  a  rival  union,  are  discharged*  is  this 
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actionable?  Can  the  latter,  if  discharged,  thereafter  recover 
damages,  or,  before  discharge,  have  an  injunction? 

There  are  two  independent  reasons  \\  hich  may  be  urged  in 
support  of  the  negative.  The  first  is  that  there  is  nothing 
unlawful  in  a  threat  to  strike.  The  right  to  threaten  to  strike 
follows  from  the  right  to  strike.  Threats  are  often  spoken  of, 
as  if  all  threats  were  alike  an^l  were  on  the  same  basis  as 
threats  of  violence.  Hence  the  use  of  the  term  is  apt  to  be 
misleading,  as  we  have  already  seen  to  be  the  case  in  the 
use  of  the  word  "  coerce"  and  similar  expressions.  But  a 
threat  is  only  an  announcement  of  intention,  and,  although 
usually  used  in  reference  to  something  injurious,  it  may  refer 
to  something  which  is  lawful  although  injurious,  and,  as 
said  by  Lord  Hcrschell  in  Allen  v.  Flood,  supra,  **  The  law 
cannot  act  differently  l>ccause  you  choose  to  call  it  a  threat 
or  coercion  instead  of  an  intimation  or  warning."  -•  One 
may  threaten  to  do  what  he  has  a  right  to  do.  Since  a 
workman  may  strike,  he  may  announce  his  intention  to 
do  so.  Such  an  announcement  has  no  quality  which  makes 
it  tortious.  It  is  a  neutral  act.  It  merely  conveys  infor- 
mation, and  it  may  be  for  the  benefit  of  all  concerned  that 
the  announcement  should  be  made  in  advance,  rather  than 
that  the  workman  should  strike  without  notice.  In  fact, 
where  notice  of  intention  to  leave  is  required  by  the  con- 
tract, the  unlawfulness  w-ould  seem  to  be  in  omitting  it 
rather  than  otherwise. 

The  conclusion  seems  unavoidable,  therefore,  that  a  mere 
threat  to  strike  in  a  certain  event  does  not  give  a  cause  of 
action,  whatever  the  consequence.  Tlie  ground  on  which  it 
is  claimed  to  do  so  is,  that  it  is  used  as  a  means  to  induce 
the  employer  to  discharge  the  obnoxious  men.  As  to  this, 
it  should  be  said  that,  if  the  announcement  or  tlireat  is  not 
all,  if,  in  addition  to  it  or  in  connection  with  it,  the  employer 
is  asked  to  discharge  the  men,  or,  if  the  announcement  is  not 
a  true  statement  of  intention,  if,  in  fact,  those  threatening  to 
strike  do  not  intend  to  do  so,  but  falsely  represent  that  they 


"  See  also  remarks  of  Holmes,  J.,  in  Vegelahn  v.  Guntner,  167  Mass. 
«  107. 
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do  as  a  means  of  inducing  the  employer  to  disdiarge  the 
men,  then  the  facts  make  a  case  of  inducing,  but  not  other- 
wise. In  practice  a  very  slight  difference  in  the  facts,  or 
diflFerent  amstnictions  or  versions  of  the  general  facts,  would 
make  the  difference  between  one  case  and  the  other.  But 
the  defendants  are  entitled  in  ever>-  case  to  have  the  difference 
recognized.  In  Allen  v.  Flood  different  judges  put  different 
constructions  on  the  testimony  as  bearing  on  this  distinction, 
some  considering  that  the  defendant  tried  to  persuade  the 
aiiployer  to  discharge  the  plainti£Fs,  others  considering  tfiat 
he  did  no  more  than  state  what  would  happen  if  the  men 
remained  and  left  it  entirely  to  the  employer  to  decide  what 
course  he  would  pursue  without  tr)*ing  to  influence  him ;  and 
the  different  views  of  the  evidence  thus  taken  have  been 
suggested  as  explaining  the  difference  of  opinion  among  the 
judges  in  that  case.^ 

In  Plant  v.  Woods,  supra,  which  will  presently  be  con- 
sidered more  fully,  the  ^lassachusetts  court  seems  to  have 
strained  the  facts  to  make  a  case  of  inducement  The  de- 
fendants there  appear  not  even  to  have  made  any  threats 
expressly,  but  the  court  finds  that  threats  should  be  implied 
from  what  they  did.  The  nearest  a[^oach  to  a  threat  was 
that,  when  an  employer  asked  if  there  would  be  trouble  in  a 
certain  event,  the  defendant  did  not  deny  iL 

In  Hcyzvood  w  Tillson,  supra  (p.  88),  and  Payne  v. 
R.  R.  Co.,  supra  (p.  89),  the  Maine  and  Tennessee  courts, 
in  cases  involving  a  refusal  to  deal  on  the  part  of  the  em- 
ployer, recognized  and  acted  on  this  distinction  between  mere 
threatening  and  inducing. 

Speaking  of  inducement,  an  actual  strike  would  naturally 
operate  more  strongly  than  a  threat  of  strike  to  cause  the 
employer  to  disdiarge  the  obnoxious  men;  but  of  course 
that  would  not  be  unlawful.  It  seems  strange  that  the  less 
effective  method — ^viz.,  by  threat — ^sliould  be  held  illegal, 
when  the  more  effective  is  not.  Lord  Herschell  in  Allen  v. 
Flood,  supra,  refers  to  this  point,  saying  that  he  cannot 


^  See  article  in  An.  Law  Rcg.  for  March,  igoj,  00  "*  Some  Leadiof 
English  Cases  on  Trade  and  Labor  DispoteC  by  W.  D.  Levis. 
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understand  how  an  action  lies,  because,  instead  of  leaving, 
there  was  an  intimation  that  they  would  do  so.^ 

In  the  second  place,  supposing  a  case  of  inducing  is  made, 
that  is,  supposing  the  defendants  ask  to  have  the  plaintiffs 
discliarged,  the  defendants,  if  they  are  fellow-workmen  with 
the  plaintiffs  or  represent  fellow-workmen,  are  acting  within 
their  rights,  because  they  have  an  interest  in  who  shall  be 
their  fellows;  their  safety,  comfort,  convenience,  and  per- 
sonal pleasure  are  concerned.  No  one  would  deny  that  a 
workman,  under  some  circumstances,  would  have  a  right  to 
ask  for  the  discharge  of  a  fellow-workman.  Then  bow  is  it 
to  be  determined  when  the  proper  circumstances  exist  ?  Who 
shall  say  what  is  a  good  and  sufficient  cause  for  such  request? 
It  may  be  a  matter  of  taste  merely.  Evidently  the  courts 
would  not  try  the  sufficiency  of  the  cause.  Hence  the  law 
says  tliat  it  will  not  inquire  into  the  motives  of  the  defendant 
The  relation  of  the  parties  renders  the  act  justifiable  without 
such  inquiry,  as  in  case  of  somewhat  diflferent  relation  in 
Raycroft  v.  Tainter,  supra. 

Referring  now  to  the  argument  in  support  of  the  affirma- 
tive of  the  question  under  consideration,  it  is  that  a  man  has 
a  right  to  pursue  his  calling  unmolested,  and  the  opinions 
on  that  side  deal  largely  in  pictures  of  the  merciless  manner 
in  which  the  labor  unions  use  their  powers  and  the  undesened 
injury  inflicted  by  them  on  innocent  men,  their  methods 
being  denounced  as  threats,  coercion,  compulsion,  conspiracy, 
etc.,  the  position  of  the  employer  being  sometimes  compared 
to  that  of  a  traveller,  who,  on  a  pistol  being  presented  to  his 
head  by  a  highwayman,  surrenders  his  purse;  and  it  is  said 
that  their  efforts  to  oust  other  workmen  are  made  not  to 
benefit  themselves,  but  to  injure  the  others. 

These  arguments  do  not  go  far  towards  answering  the 
positions  taken  above  in  the  negative  of  the  question.  The 
right  to  pursue  one's  calling  unmolested  is  not  a  general,  but 
a  very  limited,  right.  In  the  exercise  by  different  persons  of 
the  same  rights  collisions  inevitably  ensue,  and  no  one  is 
entitled  to  be  exempt  absolutely  from  molestation.    G>mpe- 

"Pcr  Hcrschcll,  L.  J..  Alien  v.  Flood  (18^),  A.C  1,  ija 
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tition  implies  molestation.  It  is  therefore  incumbent  on 
those  arguing  in  sujiport  of  the  liability  to  answer  more 
specifically  the  positions  taken  in  the  negative,  and  this  ap- 
parently they  fail  to  do.  All  the  evils  which  they  paint 
would  apply  equalh*  well  as  an  argument  against  the  right 
to  strike  and  the  right  to  combine.  The  vituperative  epithets 
so  freely  used  in  place  of  argument,  when  analyzed,  are  seen 
to  amount  to  nothing.  Tlie  compulsion  exercised  consists 
wholly  in  naming  the  teniis  on  which  alone  the  men  are 
willing  to  give  their  ser\'ices,  and  sudi  naming  has  force 
only  when  the  employer  desires  those  ser\ices  too  strongly  to 
refuse  the  terms.  To  characterize  the  conduct  of  the  work- 
man, therefore,  as  compulsion  involves  an  implication,  which, 
of  course,  is  untrue,  that  the  employer  has  a  claim  to  the 
workman*s  services.  The  comparison  of  the  position  of  the 
employer  to  that  of  a  traveller  stopped  by  a  highwayman  is 
certainly,  as  said  by  Lord  Herschell  in  Allat  v.  Flood,  "  gro- 
tesque." *• 

Tlie  general  charge  of  molestation  and  interference  is  a 
two-edged  sword,  which  may  logically  be  turned  against 
them;  to  deny  one  the  right  to  strike,  to  combine  for  the 
purpose,  to  announce  his  intention  to  strike,  to  choose  one's 
associates,  and  to  get  another's  job  if  possible,  is  itself  an 
interference  with  the  rights  of  the  workman. 

Commonwealth  v.  Hunt?^  a  Massachusetts  case  decided 
as  early  as  1842,  in  which  Giief  Justice  Shaw  gave  a  care- 
fully written  opinion,  goes  far  to  support  the  negative  of  the 
question  under  consideration,  and  may  well  be  studied  in 
connection  with  the  recent  case  of  Plant  v.  Woods,  which  is 
on  the  other  side  of  the  question.  In  Commomvealth  v- 
Hunt  the  members  of  a  club,  or  association,  of  boot-makers 
agreed  not  to  work  for  any  employer  who  should  employ 
others  than  members  of  the  club  after  notice  to  discharge 
them,  or  who  should  employ  any  one  who  should  break  any 
of  their  by-laws,  unless  he  should  pay  the  penalty  imposed 
therefor.    An  indictment  against  the  members  for  criminal 


•  Per  Herschell,  L.  J.,  Allen  v.  Flood  (1S98),  A.  C  K  ijql 
"•4  Met  III. 
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conspiracy  alleged  this  agreement  and  various  acts  done  in 
pursuance  of  it — eg,,  that  by  means  of  such  conspiracy  ths 
defendants  compelled  an  employer,  W,  to  discharge  a  work- 
man, H,  because  H  would  not  pay  to  the  club  a  penalty  for 
a  breach  of  the  by-laws;  that  defendants  conspired  to  im« 
poverish  H  and  prevent  him  from  following  his  trade  and 
earning  a  livelihood,  and  did  unlawfully  prevent  him  from 
following  his  trade  and  did  greatly  impoverish  him;  tliat  the 
defendants  conspired  to  impoverish  W  and  other  employers 
and  to  hinder  them  from  employing  any  who  should  not, 
after  notice,  become  members  of  the  club,  or  who  should 
break  any  of  the  rules  and  not  pay  the  penalty  therefor. 

After  a  verdict  of  guilty,  a  motion  in  arrest  of  judgment 
was  sustained,  Shaw,  C  J.,  saying  in  substance:  The  mani- 
fest intent  of  the  association  is  to  induce  all  those  engaged 
in  the  same  occupation  to  become  members  of  it ;  such  a  pur- 
pose is  not  unlawful ;  the  means  to  be  used  were  not  to  work 
for  an  employer  who  should  continue  to  auploy  a  non-mem- 
ber after  notice;  this  is  lawful ;  it  is  not  criminal  for  men  to 
agree  to  exercise  their  own  acknowledged  rights  in  such  a 
manner  as  best  to  subserve  their  own  interests.  A  fair  test 
is  to  consider  the  effect  of  such  an  agreement  where  the  ob- 
ject of  the  association  is  acknowledged  to  be  a  laudable  one; 
e.g.,  suppose  workmen  agree  not  to  work  in  a  shop  where 
ardent  spirits  are  used,  or  for  an  employer  who,  after  notice, 
should  employ  a  workman  who  used  them ;  this  might  make 
it  difficult  for  such  a  workman  to  get  employment  and  might 
embarrass  the  employer,  but  it  would  be  lawful.  The  manner 
in  w^hich  W  was  "  compelled'*  to  discharge  H — ^viz.,  by  the 
defendants  agreeing  not  to  work  for  W — is  not  unlawful, 
there  being  no  contract  to  work  for  a  certain  time  which  was 
violated;  the  word  "compel"  is  disrrmed  and  rendered 
harmless  by  the  precise  statement  of  the  means  by  which 
such  compulsion  was  to  be  effected.  The  allegations  as  to 
impoverishing,  etc.,  show  no  unlawful  acts;  associations  may 
be  entered  into,  the  object  of  which  is  to  adopt  measures 
that  have  a  tendency  to  impoverish  another,  that  is,  to  dimin- 
ish his  gains,  and  yet,  so  far  from  being  unlawful,  the  object 
may  be  highly  meritorious  and  public  spirited — e.g.,  where 
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a  rival  baker  is  introduced  in  a  small  village  and  the  price 
of  bread  thus  reduced. 

Tliis  decision  seems  to  us  to  be  of  the  highest  importance, 
and  to  contain  an  answer  to  all  the  arguments  that  are 
made  in  support  of  the  claim  of  liability.  Here  we  have  a 
case  of  combination  in  its  extreme  form,  it  being  agreed  that 
the  members  will  not  work  with  non-members,  and  the 
attempt  being  to  bring  all  those  in  the  trade  into  the  asso- 
ciation. Tlie  methods  employed  are  those  which  have  been 
held  by  some  to  be  illegal — viz.,  to  notify  the  employer  to  dis- 
charge the  obnoxious  workmen;  the  workman  is  thereby 
driven  out  of  his  place  and  the  employer  harassed  and  both 
impoverished,  and  we  have  the  allegation  of  a  malicious 
intent  to  injure.  Every  element  is  contained  in  the  case 
which  has  been  claimed  to  make  such  conduct  unlawful. 
Yet  the  court  finds  nothing  unlawful  in  it  all,  nothing  but 
the  exercise  of  the  defendants'  ordinary  civil  rights. 

Now  let  us  compare  with  this  the  decision  of  tlie  same 
court  ill  Plant  v.  Woods.  The  facts  in  that  case  were  as  fol- 
lows :  A  local  union  of  painters  in  Springfield  tried  to  induce 
former  members,  who  had  withdrawn  and  formed  another 
union,  to  ask  for  reinstatement ;  and,  with  a  view  to  compel 
them  to  do  so,  voted  that  they  were  non-union  men  and  to 
notify  their  employers  of  that  declaration;  later  voted  to 
strike  in  shops  where  the  others  were  employed,  if  their  de- 
mands were  not  complied  with,  visited  the  employers  and 
asked  the  latter  to  request  the  men  to  sign  applications  for 
reinstatement;  when  asked  by  some  employers  whether,  if 
the  men  did  not  rejoin  the  union  and  were  retained  by  the 
employers,  it  would  mean  loss  or  trouble  in  their  business 
in  the  nature  of  strikes  or  a  boycott,  they  did  not  deny  that 
it  might ;  they  finally  caused  strikes  to  be  instituted  in  some 
of  the  shops,  and  threatened,  in  the  case  of  one  employer,  that 
his  place  of  business  would  be  left  off  from  a  so-called  fair 
list  published  by  the  Central  Union.  Tlie  actk)n  was  a  suit 
by  the  members  of  the  new  union  against  the  members  of  the 
old  for  an  injunction.  Tlie  master  found  that  the  defendants 
intended  that  the  employers  should  fear  trouble  in  their  busi- 
ness  "  in  the  nature  of  strikes  or  a  boycott"  if  they  failed 
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to  get  the  men  to  go  back  into  the  union  and  continued  them 
in  their  employ ;  that  they  did  so  fear  and  had  reason  to  do 
so.  The  court  granted  an  injunction  enjoining  the  defend- 
ants from  (condensing  the  material  part)  interfering  with 
the  employment  of  the  plaintiffs  by  representing  expressly  or 
impliedly  to  their  employers  that  they  are  likely  to  suffer 
loss  or  trouble  in  their  business  for  employing  the  plaintiffs, 
or  bj'  representing  to  persons  giving  contracts  to  said  em- 
ployers that  they  are  likely  to  suffer  loss  or  trouble  for  doing 
so;  or  by  intimidating  or  attempting  to  intimidate  any  em- 
ployer of  plaintiffs  by  threats  of  loss  or  trouble  in  business; 
or  by  attempting  by  any  scheme  to  interfere  with  or  prevent 
any  person  from  employing  plaintiffs;  and  from  all  acts 
which  will  tend  to  impede  plaintiffs  from  securing  or  continu- 
ing in  emplo}7nent  by  putting  any  person  in  fear  of  loss  or 
trouble. 

Tlie  ground  on  which  the  case  goes,  as  presented  in  the 
able  and  vigorous  opinion  of  Mr.  Justice  Hammond,  is,  in 
brief,  that  the  defendants  conspired  to  compel  the  plaintiffs 
to  join  the  defendants'  union,  using  threats  of  strikes  and 
boycotts  to  induce  the  employers  to  discharge  the  plaintiffs 
unless  the  latter  should  join.  The  opinion  describes  in 
graphic  language  the  havoc  which  the  defendants  might 
work,  the  ordeal  which  the  employers  in  case  of  continued 
strikes  might  have  to  pass  through,  and  the  injury  to  the 
plaintiffs  in  that  '*  if  the  defendants  can  lawfully  perform 
the  acts  complained  of  in  the  City  of  Springfield,  they  can 
pursue  the  plaintiffs  all  over  the  state  in  the  same  manner 
and  compel  them  to  abandon  their  trade  or  bow  to  the  behests 
of  their  pursuers." 

Tlie  defendants  in  this  case  seem  to  have  acted  within  their 
rights  in  any  view  of  the  law.  There  was  no  request  to  the 
employers  to  discharge  them,  no  threat  of  a  strike  was  volun- 
teered; if  an)thing  was  said  about  strike  or  boycott,  it  was 
in  reply  to  a  question  asked  by  the  emplo)^er,  and  the  report 
does  not  show  that  any  answer  was  given,  merely  "  they  did 
not  deny,"  etc.  What  operated  as  the  real  inducement  in  the 
minds  of  the  employers  was  not  any  persuasion  used  by  the 
defendants,  but  the  facts  of  the  situation — ^\iz.,  the  fact  that 
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they  had  stnick  in  some  instances  and  intended  to  strflce  in 
others  if  the  nien  did  not  come  back.  It  seems  idle  to 
infer  from  the  otherwise  colorless  conduct  of  the  defendants 
threats  and  persuasion,  and  base  thereon  a  cause  of  action 
which  would  not  otherwise  exist.  But  if  it  is  permissible  to 
consider  that  the  defendants  notiHed  the  employers  that  they 
would  strike  if  the  obnoxious  men  were  not  discharged^  th« 
case  seems  opposed  to  Commonxivalth  \\  Hunt.  Nor  docs 
the  opinion  answer  satisfactorily  the  contentions  of  the  de- 
fendants. These  contentions  are  stated  very  fairly  by  Ham- 
mond, J.,  as  follows — viz.,  '*  Tliat  a  person  may  work  for 
whom  he  pleases ;  and,  in  the  absence  of  any  contract  to  the 
contrary,  may  cease  to  work  when  he  pleases,  and  for  any 
reason  whatever,  whether  the  same  be  good  or  bad;  that  he 
may  give  notice  in  advance,  with  or  without  stating  the 
reason;  that  what  one  man  may  do  several  men  acting  in 
concert  may  do,  and  may  agree  beforehand  that  they  will  do, 
and  may  give  notice  of  the  agreement;  and  that  all  this 
may  be  lawfully  done  notwithstanding  such  concerted  action 
may,  by  reason  of  the  consequent  interruption  of  the  work, 
result  in  great  loss  to  the  employer  and  his  other  employees, 
and  that  such  a  result  was  intended."  To  this  it  is  answered, 
''  In  a  general  sense,  and  without  reference  to  exceptions 
arising  out  of  conflicting  public  and  private  interests,  all  this 
may  be  true,''  but  the  opinion  fails  to  enlighten  us  as  to  what 
those  exceptions  are,  and  thus  abandons  the  argument  at  the 
vital  point.  In  the  citation  of  authorities  the  opinion  relies 
largely  on  Cgrczv  v.  Rutherford,  supra,  a  case  which  we  have 
already  given  reasons  for  doubting. 

In  National,  etc..  Association  of  Steam  Fitters,  etc.,  v. 
Cummings,  supra,  the  facts  were  very  similar  to  the  facts  in 
Plant  v.  Woods,  supra;  there  was,  as  in  that  case,  a  contest 
between  rival  labor  organizations,  and  members  of  the  de- 
fendant union  threatened  to  cause  a  strike  unless  members  of 
the  plaintiff  union  were  discharged,  and  threatened  to  pre- 
vent members  of  the  plaintiff  union  from  getting  any  work, 
except  a  certain  limited  class  of  small  jobs,  by  ordering  a 
general  strike  against  the  plaintiff  union  wherever  its  mem- 
bers were  at  work.    The  majority  opinion  by  Parker,  C  J., 
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deciding  in  favor  of  the  defendant,  takes  the  ground  that 
nx)tive  in  such  cases  is  not  material,  or,  if  material,  still 
no  cause  of  action  is  shown,  and  makes  substantially  the 
points  above  outh'ned,  while  the  minority  take  the  ground 
tliat  the  object  of  the  defendants  was  not  to  get  better  terms 
for  themselves,  but  to  prevent  others  from  following  tlieir 
lawful  calling,  and  that  their  purpose  and  methods  were 
unlawful. 

Tlie  New  Jersey  case  of  Xctv  Jersey  Printing  Co.  v.  Cas- 
sidy,  supra,  fully  recognizes  and  asserts  the  right  of  unit  in 
workmen  to  threaten  to  strike  unless  non-union  men  are  dis- 
diarged. 

Although  the  English  and  New  York  courts  seem  to  sup- 
port the  rights  of  workmen  to  procure  the  discharge  of  other 
workmen,  there  are  two  cases  in  those  jurisdictions  respec- 
tively which  are  on  the  opposite  side  of  the  question,  and 
which  further  hold  that  an  agreement  made  in  advance  by 
the  employer  and  the  defendant  workman  as  to  whom  he 
will  employ  will  not  justify  their  action.'* 

In  the  former  case  an  ale  brewers'  association  in  the  city 
of  Rochester  agreed  with  the  local  union  that  all  employees 
of  the  breweries  which  belonged  to  the  association  should  be 
members  of  the  union,  and  that  no  employee  should  be 
retained  more  than  four  weeks  who  did  not  join.  The 
Court,  in  a  per  curiam  opinion,  treats  such  agreement  as  con- 
trary to  public  policy.  This  case  seems  to  present  substan- 
tially the  same  question  that  arose  and  was  decided  the  other 
way  in  CommoniveaUh  v.  Hunt,  supra — viz.,  the  right  to 
combine  and  agree  not  to  work  with  non-union  men. 

In  the  English  case,  which  was  in  the  Court  of  Appeals, 
the  employer  and  his  workmen  were  all  members  of  a  society 
which  had  certain  rules  about  the  employment  of  apprentices. 
Upon  a  disputed  question  as  to  the  construction  of  such  rules, 
the  societ}'  demanded  that  a  certain  apprentice  should  be  dis- 
charged, and  threatened  to  call  out  the  men  if  that  were  not 
done    Thereupon,  the  apprentice  was  discharged,  the  em- 


^Curran  v.  CaUn,  152  N.  Y.  33  (1897) ;   Read  v.  Friendly  Soc,  of, 
etc..  Stone  Masons  (1902),  2  K.  B.  73X- 
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ployer  thereby  breaking  a  contract  with  him.  In  a  suit  by 
the  discharged  apprentice  against  the  members  of  the  union, 
it  was  held  that  the  defendants  were  liable,  and  that  the 
by-law,  regarded  as  a  contract  between  the  employer  and  the 
union,  was  not  a  defence  because  of  the  means  used — viz., 
threats  and  coercion.  The  conduct  of  the  defendants  is 
characterized  in  one  of  the  opinions,  in  which  a  second  judge 
concurred,  as  "'taking  the  law  into  their  own  hands  and 
compelling  the  opposing  litigant  by  coercion  to  give  effect  to 
their  view  of  a  disputed  obligation  by  breaking  his  contract 
with  the  plaintiff.''  A  third  opinion  takes  the  ground  that 
the  construction  put  on  the  contract  by  the  defendants  was 
wrong. 

Tliese  two  cases  suggest  the  remark  that  a  contract  between 
employer  and  workmen  as  to  whom  the  former  shall  employ 
would  certainly  justify  the  latter  in  objecting  to  the  employ- 
ment of  persons  contrary  to  the  terms  of  the  contract,  if  the 
contract  were  not  against  public  policy.  The  contract  in  the 
English  case  was  not  claimed  to  be  against  public  policy.  If 
the  construction  put  on  it  by  the  defendants  was  right,  it 
is  difficult  to  see  how  they  could  be  liable  to  the  apprentice  for 
insisting  on  the  employers  carr>'ing  it  out  and  threatening  to 
strike  if  that  were  not  done.  The  case,  therefore,  could  not 
properly  be  decided  against  the  defendants  without  going 
into  the  merits  of  the  question  as  to  the  proper  construction 
of  the  contract,  and  the  case  can  only  stand,  if  at  all,  on  tlie 
ground  taken  by  the  third  judge. 

In  the  class  of  cases  last  considered  the  workman,  if  he 
induced  the  employer  at  all,  did  so  in  the  exercise  of  his  right 
to  choose  his  associates.  Coming  now  to  the  cases  outside  of 
this  class,  to  the  matter  of  inducing  generally,  we  note  that 
the  workman,  in  his  attempt  to  bring  the  employer  to  terms, 
whether  in  regard  to  wages  or  the  employment  of  non-union 
men  or  otherwise,  instead  of  merely  striking  or  threatening 
to  strike,  sometimes  resorts  to  the  weapon  made  familiar  tj 
us  by  the  practice  of  the  labor  unions,  known  as  the  boycott; 
that  is,  he  induces  others  not  to  deal  with  the  employer,  not  to 
buy  of  him  or  sell  to  him  or  handle  his  goods  or  work  for 
him.    Is  this  lawful  ?    It  is  interference  with  the  employer's 
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business,  and  we  assume,  therefore,  that  it  must  be  justified 
or  it  is  not  lawful.  The  defences  made  in  the  class  of  cases 
last  considered  do  not  apply  here. 

In  Allen  V.  Flood,  supra.  Lord  Herschell  asked,  arguendo, 
"  Is  competition  the  only  permissible  form  of  interference? 
Is  a  temperance  crusade  unlawful?*'  Tlie  question  is  very 
suggestive.  A  may  persuade  the  customers  of  a  liquor  dealer 
to  stop  dealing  with  him  because  A  considers  the  use  of  in- 
toxicating liquors  injurious  or  immoral,  or  may  perstiade  the 
patrons  of  a  Christian  Science  practitioner  to  desert  her  on 
the  ground  that  Christian  Science  (so<alled)  is  a  delusion. 
In  like  manner,  members  of  a  community  may  induce  persons 
not  to  buy  of  a  certain  dealer,  B,  because  they  think  he  does 
not  deserve  to  be  patronized;  B  may  be  an  immoral  man, 
or  may  not  sell  satisfactory  goods,  or  his  prices  may  be  too 
high,  or  he  may  not  treat  his  employees  well,  or  he  may  be 
miserly  or  uncharitable.  How  is  it  to  be  determined  whether 
inducing  customers  in  such  cases  to  withdraw  or  withhold 
their  patronage  is  justified  or  not?  Does  it  depend  on 
whether  the  complaint  made  regarding  B  is  well  foi..ded  or 
not?  If  so,  it  would  be  necessary  to  try  a  variety  of  novel 
questions — €,g.^  whether  the  use  of  intoxicating  liquors  is 
immoral,  whether  Qiristian  Science  is  a  good  thing,  whether 
B's  prices  are  too  high,  or  whether  he  treats  his  employees 
well  or  ill.  Evidently  such  issues  would  not  be  deemed 
material;  matters  of  that  sort  are  matters  of  opinion,  and 
the  widest  latitude  must  be  allowed  for  diflference  of  opinion 
and  the  free  expression  of  it.  So  long  as  A  acts  in  good 
faith  and  does  not  lie  about  B,  A  has  a  right,  it  would  seem, 
to  appeal  to  the  public  not  to  trade  with  B.  It  is  held  in 
Massachusetts  that  one  who  by  his  advice  induces  a  woman 
to  leave  her  husband  is  not  liable  to  the  husband  for  alienating 
the  affections  of  the  wife  if  the  defendant  acts  in  good 
faith.''  To  make  a  case  it  must  appear  that  the  advice  was 
not  given  honestly  but  from  malevolent  motives.  As  said  by 
Holmes,  J.,  "  A  married  woman  must  be  supposed  to  be 
capable  of  receiving  advice  to  separate  from  her  husband, 

"  Taskcr  \.  Stanley,  153  Mass.  14& 
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without  losing  her  reason  or  responsibility."  So  the  public 
must  be  considered  capable  of  judging  for  itself  regarding 
advice  or  appeals  to  it  in  matters  of  trade  and  business. 

Returning  to  the  relation  of  employer  and  workman,  sup- 
pose an  employer  oppresses  his  workmen  by  harsh  treaUncnt 
or  the  payment  of  insufficient  wages;  may  not  the  oppressed 
workman  appeal  to  the  public  or  to  individuals  not  to  favor 
the  employer  with  their  patronage  or  ser\-ices?  In  many 
cases  the  law  has  stepped  in  and  compelled  employers  to  cor- 
rect abuses  in  the  treatment  of  workmen.  It  would  be 
strange  if,  in  like  case,  the  workman  would  have  no  right 
to  appeal  to  public  or  private  opinion  for  such  assistance  as 
it  might  render  by  showing  its  displeasure  in  a  practical  way. 
If  one  may  induce  people  not  to  deal  with  another  on  grounds 
of  general  public  interest,  as  in  the  instances  supposed  in  the 
last  paragraph,  a  fortiori  it  may  be  done  where  the  person 
inducing  has  an  immediate  personal  interest,  as  in  this  case. 

If  the  right  then  exists  for  the  workman  in  a  proper  case 
to  bring  influences  to  bear  on  the  employer  through  the 
channels  of  his  business  relations,  how  shall  it  be  determined 
what  is  a  proper  case  and  what  is  not  ?  We  have  supposed  a 
case  where  the  workman  is  plainly  entitled  to  our  sympathy. 
The  case  may  be  one  where  the  workman  is  not  entitled  to 
oiir  sympathy — r.^.,  where  the  workman  is  well  paid  and 
demands  extravagant  wages;  or  there  may  be  room  for  dif- 
ference of  opinion  as  to  whether  he  is  or  not — e.g.^  where 
his  only  complaint  is  that  the  employer  employs  non-union 
men.  If  we  make  the  right  depend  on  the  character  of  the 
cause,  evidently  we  have  got  to  try  questions  of  economics — 
e.g.,  what  in  a  given  instance  are  fair  wages,  etc  This  con- 
sideration leads  to  the  conclusion  that  the  right  in  question 
should  not  be  restricted  at  all,  or  at  least  only  by  bad  faith. 
To  put  it  in  another  way,  you  cannot  cut  off  the  right  to 
induce,  the  right  to  influence  people's  action,  in  trade  and 
industrial  matters,  without  cutting  it  off  in  a  large  class  of 
cases  where  it  would  be  unjust  to  do  so;  hence  it  should 
not  be  cut  off  at  all.  In  fact,  the  right  to  combine,  which  is 
generally  admitted,  really  involves  the  right  to  induce;  and 
the  right  to  give  friendly  advice  and  to  free  expression  of 
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opinion,  which,  as  we  have  seen,  is  resened  in  the  cases  on 
the  subject,  really  leaves  no  room  for  the  operation  of  the 
alleged  rule  against  inducing.  Even  the  right  to  compete 
may  be  thought  to  involve  the  right  to  induce  generally,  since 
getting  trade  away  from  one  is  merely  getting  it  for  another, 
and  what  one  may  do  for  himself  others  may  do  on  his 
liehalf. 

A  workman  has  a  right,  therefore,  in  case  of  a  controversy 
w  ith  his  employer,  to  induce  others  in  various  relations  to  the 
employer  to  assist  him,  other  workmen  by  refusing  to  enter 
or  continue  in  the  employ,  customers  and  dealers  by  refusing 
to  deal,  etc 

It  must  be  admitted,  however,  that  there  is  more  authority 
against  this  view  than  in  favor  of  it,  it  being  generally  held 
that  the  boycott  is  illegal.** 

In  these  cases  sometimes  the  controversy  arises  simply 
from  an  attempt  by  the  union  to  unionize  a  shop-^t.^.,  to 
require  the  employer  to  employ  only  union  workmen.** 

In  other  cases  from  something  else — c,g.^  in  Brace  Bras. 
V,  Evans,  it  arose  from  the  discharge  of  certain  feinale 
operatives  in  a  laundry,  and  the  refusal  of  the  employer,  on 
request  of  the  other  workmen,  to  take  them  tack.  The  de- 
fendants issued  Circulars  giving  their  version  of  the  diffi- 
culty and  api)ealing  to  the  public  to  withhold  its  patronage; 
representatives  of  the  defendants  also  visited  the  defendants' 
customers  and  agents  to  persuade  the  former  to  stop  patron- 
izing and  the  latter  to  resign ;  other  acts  of  a  less  defensible 
kind  were  done,  such  as  denouncing  agents  who  would  not 
resign  and  calling  on  the  public  to  boycott  them ;  also  picket- 
ing and  canning  of  banners  and  other  dramatic  public  per- 
formances. 

In  Hopkins  v.  Oxlcy  Stare  Co.,  supra,  the  workmen  in  a 
barrel  factor}-  objected  to  their  company  making  machine- 

'^  Casey  v.  Cincinnati  Typo,  Union,  45  Fed.  Rep.  135  (1891);  Crump 
r.  Commonwialth,  84  Va.  927  (188S) ;  Brace  Bros.  v.  Evans,  35  Pitts. 
L-  J.  399;  3  Ry-  &  Corp.  L.  J.  561;  Barr  v.  Essex  Trades  Council, 
S3  N.  J.  Eq.  loi:  Hopkins  v.  Oxlcy  Stave  Co.,  83  Fed.  Rep.  91 J 
(1897)  ;  Beck  V.  Teamster/  Protective  Union,  118  Mich.  497  (i8g8)« 

**  Casey  v.  Cinn.  Typo.  Union,  supra;  Crump  v.  Com,;  Beck  v. 
Teamster/  Pro.  Union, 
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hooped  barrels,  and  appealed  to  the  trade  and  the  public  not 
to  buy  them,  and  not  to  buy  goods  packed  in  them. 

In  Bacr  v.  Essex  Trades  Council,  supra,  a  newspaper  was 
boycotted  because  it  used  plate  matter,  the  defendants  issuing 
circulars  and  other  publications  containing  appeals  and 
threats. 

In  Beck  V.  Teamsters'  Ptotective  Union,  supra,  a  circular 
was  issued  appealing  to  all  people  who  believed  in  living 
wages  and  fair  treatment  of  employees  to  let  the  plaintiffs  and 
their  product  alone. 

The  object  sought  by  the  workmen  in  most  of  these  cases 
may  not  enlist  our  sympathy,  but  it  is  not  apparent  why  they 
should  be  prevented  from  arguing  their  case  before  the  public 
In  a  case  like  Brace  Bros.  v.  Evans,  where  the  dispute  arose 
c^ '^r  the  discharge  of  certain  employees,  it  might  easily  hap- 
pen that  the  public  would  be  interested  in  knowing  the  facts, 
in  order  to  form  an  opinion  as  to  the  treatment  received  by 
the  employees.  To  grant  the  sweeping  injunctions  granted 
in  these  cases,  or  some  of  them,  covering  plain  statements  of 
fact  (not  alleged  to  be  false)  and  appeals  founded  on  such 
statements,  seems  to  be  a  violation  of  the  right  of  free  speech, 
and  such  ground  is  taken  by  Caldwell,  J.,  in  a  strong  dis- 
senting opinion  in  Hopkins  v.  Oxiey  Stazc  Co.,  supra,  in 
which  he  reviews  the  historj^  of  the  struggle  in  the  English 
courts  for  free  speech,  commenting  on  the  oppressive  exercise 
of  their  powers  by  the  English  judges.  He  concludes  with 
the  proposition,  which  seems  to  us  correct,  that  "  whether 
organized  labor  has  just  grounds  to  declare  a  strike  or  boy- 
cott is  not  a  judicial  question.  They  are  labor*s  only 
weapons,  and  they  are  lawful  and  legitimate  weapons;  and 
so  long  as  in  their  use  there  is  not  force  or  threats  of  vio- 
lence, or  trespass  upon  person  or  property,  their  use  cannot 
be  restrained." 

In  the  Massachusetts  case  of  Vegelahn  v.  Guntner,  167 
Mass.  92,  in  which  an  injunction  was  granted  in  a  picketing 
case,  and  Field,  C.  J.,  and  Holmes,  J.,  dissented  on  the 
ground  that  the  terms  of  the  injunction  were  too  broad  in 
covering  more  than  physical  obstruction  and  threats  of  physi- 
cal violence,  Field,  C  J.,  says,  in  the  course  of  his  dissenting 
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opinion,  "  I  am  not  convinced  that  to  persuade  one  inan  not 
to  enter  into  the  employment  of  another,  by  telling  the  truth 
to  him  about  that  other  person  and  his  business,  is  actionable 
at  common  law.  whatever  the  motive  may  be.  In  the  present 
case,  if  the  establishinent  of  a  patrol  is  merely  a  peaceful  mode 
of  finding  out  the  persons  who  intend  to  go  to  the  plaintiflT's 
premises  to  apply  for  work,  and  of  infomiing  them  of  the 
actual  facts  of  the  case  in  order  to  induce  them  not  to  enter 
into  the  plaintiff's  employment,  in  the  absence  of  any  statute 
relating  to  the  subject,  I  doubt  if  it  is  illegal  and  I  see  no 
ground  for  issuing  an  injunction  against  it/'  The  dissenting 
opinions  of  Mr.  Justice  Holmes  in  this  case  and  in  Pla9tt  v. 
Woods  assert  the  right  of  organized  labor,  in  case  of  a  con- 
test with  an  employer,  to  use  persuasion  and  any  means  not 
in  themselves  unlawful  to  induce  persons  not  to  deal  with  the 
employer.  No  extract  from  these  opinions  would  do  justice 
to  them. 

Lord  Herschell  says,  in  Allen  v.  Flood,  "  A  man  has  a 
right  to  say  what  he  pleases,  to  induce,  to  advise,  to  exhort,  to 
command,  provided  he  does  not  slander  or  deceive  or  commit 
any  r»ther  of  the  wrongs  known  to  the  law  of  which  speech 
may  be  the  medium."  " 

People  have  a  right  to  choose  where  they  will  bestow  their 
favors,  to  prefer  one  to  another  in  business  and  industrial  as 
well  as  other  matters.  Having  such  right,  is  it  not  strange 
that  one  may  not  address  another  and  discuss  with  him 
how  he  shall  exercise  that  right,  discuss  the  comparative 
merits  of  different  dealers  or  employers,  and  say  that  one  is 
worthy  and  another  unworthy?  It  seems  plain  that,  under 
the  guise  of  protecting  persons  against  interference  in  their 
business,  the  law  is  restricting  the  right  of  free  speech  and 
free  discussion.  The  right  of  free  speech  implies  the  right 
to  influence  persons  as  to  how  they  shall  exercise  their  legal 
rights.  If  a  person  thinks  that  it  is  important  for  the  welfare 
of  the  laboring  man  that  all  workmen  should  be  organized 
into  unions,  and  that  all  contracts  between  workmen  and  em- 
ployers should  be  made  by  collective  bargaining,  he  has  a 

•  (1898)  A.  C.  138,  per  Herschell,  L.  J. 
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right  to  such  opinion,  however  much  others  may  differ  from 
him ;  he  has  a  right  to  propagate  that  view,  and  a  right  to 
induce  all  persons,  consumers  and  workmen,  to  act  on  it  by 
dealing  only  with  union  shops. 

In  the  class  of  cases  we  have  just  been  considering,  A, 
having  some  fault  to  find  with  B,  seeks  to  induce  C  not  to 
deal  with  B.  Now,  going  a  step  farther,  if  C  is  not  per- 
suaded to  sever  or  avoid  relations  with  B,  A  may  seek  to 
induce  D  and  E  not  to  deal  with  C  Is  this  lawful?  C  is 
not  a  party  to  the  original  controversy,  and  may  therefore 
say  that  he  should  not  suffer  for  B's  fault,  that  he  should 
not  be  made  a  victim  of  a  controversy  between  others.  This 
contention  has  some  force,  but,  on  the  other  hand,  A  may  say 
that,  in  conducting  a  canvass  against  B,  he  may  rightfully 
include  B's  associates  and  allies.  B  may  be  a  slave-holder  or 
a  liquor  dealer,  or  an  unjust  and  tyrannical  master;  we  will 
therefore  appeal  to  the  public  not  onty  to  withhold  their 
favors  from  him,  but  also  from  those  having  business  rela- 
tions with  him,  the  more  effectually  to  avoid  giving  any  sup- 
port to  his  business.  Tlie  latter  argiunent.  it  is  submitted, 
should  prevail,  and  the  question  be  answered  in  the  affinna- 
tive.  Tlie  justification  may  not  seem  so  strong  and  clear 
perhaps  as  in  the  former  class  of  cases,  and  the  right  asserted 
may  seem  a  little  fainter,  but  it  does  not  seem  doubtful. 
Again  we  say  that,  when  one  person  has  a  right  to  choose  one 
of  two  courses,  another  has  a  right  to  address  him,  to  argue 
the  mattc;r,  and  to  request  him  to  choose  one  course  rather 
than  the  other.  Any  law  which  forbids  this  violates  the 
rights  of  both  persons.  The  law  does  not  put  a  ban  on  the 
communication  of  ideas  between  responsible  human  beings. 
No  one  has  sudi  a  claim  on  the  custom,  patronage,  or  services 
of  another,  in  the  absence  of  ccmtract,  that  he  can  say  to  third 
I^ersons,  "  You  must  not  influence,  or  seek  to  influence,  that 
other.''  in  other  words,  the  position  that  one  is  entitled  to 
the  benefit  of  his  enterprise,  skill,  and  credit,  and  therefore  it 
is  unlawful  interference  to  induce  others  not  to  deal  with  him, 
lias,  when  e.xamined,  no  sound  reason  to  su])port  it,  except, 
at  least,  as  applied  to  cases  of  purely  malicious  interference. 
The  decided  cases,  however,  are  opposed  to  this  view,  as 
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in  the  class  of  cases  last  considered.  In  fact,  the  authorities 
make  no  distinction  Ijetween  the  two  classes.  It  is  the  boy- 
cott in  general  that  is  condemned.  Moore  v.  Bricklayers' 
Union,  a  decision  made  by  Judge  Taft.  in  the  Sui)erior  Court 
of  Cincinnati.^*  is  a  good  type  of  this  class  of  cases.  In 
that  case  a  bricklayers'  union,  which  was  one  of  the  defend- 
ants, required  Parker  Bros.,  who  were  contracting  brick- 
layers, to  pay  the  fine  of  a  certain  workman^ and  also  to  dis- 
charge a  certain  apprentice  and  reinstate  another,  and,  on 
their  refusal  to  do  so,  declared  a  boycott  of  Parker  Bros., 
and  employed  a  member  of  the  union,  one  McElroy,  one  of 
the  defendants,  to  enforce  it.  A  circular  was  issued  request- 
ing a  withdrawal  of  patronage  from  Parker  Bros.,  saying 
that  they  were  discriminating  against  union  labor  and 
threatening  to  boycott  any  disobeying.  The  plaintiff,  Moore, 
ignoring  this,  sold  to  Parker  Bros.,  whereuix)n  McElroy,  by 
authority  of  the  union,  sent  out  a  circular  saying,  "  Memljers 
of  the  union  will  not  use  materials  supplied  by  Mcx)rc/'  the 
effect  of  which  was  loss  of  customers  by  Moore.  The  argu- 
ment of  the  defendants  apparently  treats  the  case  as  one  of 
refusing  to  deal  rather  than  inducing  others  not  to  deal,  rely- 
ing on  the  propositions  that  one  may  dispose  of  his  labor  as 
he  pleases,  may  refuse  to  work  for  persons  using  the  material 
of  a  certain  dealer,  may  announce  his  intention  to  do  so, 
many  may  combine  to  do  these  things,  the  members  of  the 
union  had  a  right  to  refuse  to  work  for  any  one  using  Moore*s 
lime,  and  had  a  right  to  announce  their  intention  to  do  so 
and  to  combine  to  do  both.  Taft,  J.,  states  this  argument, 
and,  in  reply,  says  that  it  assumes  two  things,  both  of  which 
he  denies — viz.,  that  motive  is  immaterial  and  combination 
legal.  It  is  actionable,  he  continues,  for  dealers  to  combine  not 
to  sell  to  Parker  Bros,  simply  to  injure  Parker  Bros.,  and  the 
same  as  to  the  customers  of  the  plaintiff.  The  judge,  how- 
ever, finally  rests  his  decision  for  the  plaintiff  on  the  ground 
that  the  defendants  scared  the  plaintiff's  customers  away,  and 
that  there  were  no  relations  between  the  plaintiff  and  the  de- 
fendant to  justify  it.    In  the  course  of  the  opinion  it  is  said, 

"7  Ry.  and  Corp.  L.  J.  108  (1889). 
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"  The  immediate  motive  of  the  defendants  here  was  to  show 
to  the  building  world  what  punishment  and  disaster  neces- 
sarily followed  defiance  of  their  demands.  The  remoter  mo- 
tive of  wishing  to  better  their  condition  by  the  power  so 
acquired  will  not,  as  we  think  we  have  shown,  under  the 
circumstances  of  the  present  case,  make  any  legal  justification 
for  the  defendants'  acts." 

In  Tcmpcrton  v.  Russell,^''  which  is  similar  to  the  last  case, 
Esher,  L.  J.,  in  the  Court  of  Appeals  says  that  the  defendants 
were  '"  not  actuated  by  spite  or  malice  towards  the  plaintiff 
personally  in  the  sense  that  their  motive  was  the  desire  to 
injure  him,  but  they  desired  to  injure  him  in  his  business  in 
order  to  force  him  not  to  do  what  he  had  a  perfect  riglit 
to  do." 

Quinn  v.  Leathern,  supra,  is  different  from  Moore  v.  Brick- 
layers' Union  and  Tempcrton  v.  Russell  in  that  the  plan  to 
boycott  C  for  refusing  to  deal  witli  the  obnoxious  party  B 
did  not  go  farther  than  threats,  as  C,  in  that  case,  gave  in  and 
stopped  buying  of  B.  C  therefore  had  no  cause  of  action, 
but  the  action  was  brought  by  B.  If  it  was  lawful  to  boy- 
cott C,  it  was  lawful  to  threaten  to  do  so,  and  thus  it  ap- 
pears that  Quinn  v.  Leathern,  and  cases  like  it,  may  properly 
be  considered  as  belonging  to  the  same  class  as  Moore  v. 
Bricklayer^  Union. 

It  is  vaguely  said  in  Quinn  v.  Leathern  and  other  cases 
that,  even  if  one  has  a  right  to  induce  third  persons  not  to 
deal  with  another,  he  has  no  right  to  do  so  by  threats.  The 
answer  is,  It  depends  on  what  the  threats  are,  on  whether 
it  would  be  lawful  to  do  what  is  threatened;  if  it  would  be, 
then  the  threats  are  lawful,  otherwise  not 

The  main  line  of  argument  in  support  of  the  action,  in  the 
inducing  or  boycott  cases,  is  essentially  the  same  as  that  used 
in  all  the  preceding  classes  of  cases  which  we  have  con- 
sidered in  this  article.  It  is  the  same  as  that  used  in  the 
cases  where  it  was  attempted  to  restrict  the  right  to  strike, 
and  other  mere  refusals  to  deal,  the  same  as  that  used  in  de- 
nying the  right  to  threaten  to  strike,  the  burden  of  it  being 

"  (1893)  I  Q.  B.  715. 
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tliat  the  acts  complained  of  are  a  conspiracy  to  injure  and 
ruin  the  plaintiff  by  inducing  customers  or  servants  not  to 
deal  with  or  work  for  him  and  that  this  is  done  by  threats 
and  compulsion,  which  are  likened  to  driving  away  customers 
by  force. 

This  is  rather  the  suggestion  or  coloring  of  an  argument 
than  the  logic  of  one ;  not  objectionable,  but  not  sufficient  in 
itself.  It  needs  to  be  analyzed  to  test  it.  We  have  seen  how 
misleading  it  is  to  talk  of  threats  and  compulsion.  When 
the  cook,  taking  the  opportunity  when  her  services  cannot 
well  be  dispensed  with,  threatens  to  leave  unless  her  pay  it 
raised,  it  is  a  very  effective  threat  and  savors  strongly  of 
compulsion,  but  no  one  would  say  it  is  unlawful  conduct  on 
her  part.  When  an  employee  makes  himself  so  indispensable 
to  his  employer  that  the  latter  is  ready  to  make  him  a  partner 
rather  than  part  with  him,  and  the  employee  takes  advantage 
of  that  situation  to  demand  a  partnership,  you  have  threats 
and  compulsion  not  unlike  those  used  by  labor  unions  which 
vote  to  fine  employers  and  indulge  in  other  fantastic  per- 
formances, relying  on  the  fact  or  hope  that  the  services  of 
the  men  are  so  necessary  that  the  employer  will  yield.  This 
is  the  kind  of  compulsion  described  by  Hammond,  J.,  in  Plant 
v.  Wood,  supra,  and  of  w  hich  he  says  that  "  restraint  of  the 
mind,  provided  it  be  such  as  would  be  likely  to  force  a  man 
against  his  will  to  grant  the  thing  demanded,  and  actually  has 
that  effect,  is  sufficient,"  '•  and  which  is  likened  by  some  to 
presenting  a  pistol  at  a  traveller's  head  and  demanding  his 
purse. 

The  argument  fails  to  take  note  of  what  may  be  done  law- 
fully by  the  use  of  strategy,  especially  by  taking  advantage 
of  the  power  of  combination,  and  so  finds  something  ill^[al 
in  the  exercise  of  a  certain  power  because  it  results  in  ad- 
vantage to  one  side  and  disadvantage  to  the  other.  The  fact 
that  the  argument  is  used  and  applies  in  cases  where  it  is 
plainly  unfounded,  as  in  cases  involving  only  a  refusal  to 
deal,  as  distinguished  from  inducing  not  to  deal,  goes  far  to 
discredit  it.     It  proves  too  much.     Furthermore,  it  is  not 

"  176  Mass.  502,  per  Hammond,  J. 
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apparent  what  the  limits  of  the  doctrine  asserted  are.  When 
is  inducing,  interference,  justifiable,  and  when  not?  Com- 
petition is  admitted  to  be  one  exception,  and  of  course  it  is 
a  large  one.  Are  there  others?  The  struggle  to  make  an 
advantageous  bargain  is  akin  to  competition.  If  I  can  keep 
other  workmen  away,  I  can  bring  the  employer  to  terms, 
says  the  striking  workman.  Is  it  not  pennissible  for  him  to 
(to  that,  if  possible  without  resorting  to  violence  or  fraud  ?  Is 
this  another  exception?  In  trade  competition  there  seems 
to  be  no  limit  to  the  strat^y  which  may  be  used  and  which 
may  result  in  ruining  a  competitor.  The  principal  weapon 
which  the  workman  uses  is  his  right  to  bestow  or  withhold 
his  labor  where  he  will.  It  seems  difficult  to  deny  to  one 
workman,  or  body  of  workmen,  the  right  to  apply  to  other 
workmen  to  assist  them  by  the  use  of  this  weapon.  This  is 
the  strategy  of  the  industrial  worker.  That  it  is  powerful 
arises  simply  from  the  demand  for  his  senices,  and,  as  no 
one  has  a  claim  on  his  sen'ices,  he  cannot  justly  be  prevented 
from  taking  advantage  of  that  demand  in  any  way  which  is 
open. 

The  views  expressed  by  eminent  authorities  above  cited, 
sustaining  the  right  to  induce,  seem  to  be  supported  by  the 
better  reason,  and  we  cannot  think  that  the  array  of  decided 
cases  on  the  other  side  has  settled  the  question  finally. 

In  many  opinions,  in  the  various  classes  of  cases  considered 
in  this  article,  there  lurks  the  idea,  sometimes  openly  stated, 
as  by  Taft,  J.,  in  Moore  v.  Bricklayers'  Union,  supra,  and 
by  Mr.  Justice  Harlan  in  Arthur  v.  Oakes,  supra,  that  com- 
bination is  an  element  which  may  furnish  a  cause  of  action 
not  otherwise  existing. 

In  Barr  v.  Essex  Trades  Council,  supra,  a  somewhat  novel 
view  is  suggested.  It  is  said,  referring  to  defendants*  argu- 
ment, "  It  loses  sight  qf  the  combination,  the  whole  strength 
of  which  lies  in  the  fact  that  each  individual  has  surrendered 
his  own  discretion  and  will  to  the  direction  of  the  accredited 
representatives  of  all  the  organizations.  He  no  longer  uses 
his  own  judgment  but,  by  entering  into  the  combination, 
agrees  to  be  bound  by  its  decree.*' 

It  IS  important,  therefore,  to  inquire  what  the  law  is  on 
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this  point.  We  have  already  seen  that  the  right  of  workmen 
to  organize  anil  act  together  in  striking  and  other  matters 
has  Ijcen  so  fully  recogiiizcil  that  it  could  liardly  be  questioned 
at  the  i)rescni  day.  In  adtlition  to  this  it  has  l)een  laid  down 
over  and  over  again  by  those  on  both  sides  of  the  questions 
here  discussed  that  what  one  may  do,  many  may  do,  and 
may  combine  to  do;  that  there  can  l)e  no  conspiracy  to  do  a 
lawful  act.'* 

As  was  said  by  Mr.  Justice  Brewer  in  United  States  v. 
Kam\  supra,  **  It  is  well  to  come  down  to  simple  things,  .  .  . 
that  which  is  true  in  these  simple  matters,  where  there  is  a 
little  piece  of  property  and  a  single  owner  and  a  single 
laborer,  is  just  as  true  where  there  is  a  large  property,  a  large 
nnml)er  of  employees,  and  a  corporation  is  the  owner." 

If  there  is  any  common  law  rule  against  a  combination  to 
do  a  lawful  thing,  it  is  not  apparent  what  it  is,  and  the 
authorities  contain  no  clear  statement  about  it.  The  half- 
expressed  idea  to  that  effect  in  the  cases  on  the  present  sub- 
ject seems  to  be  merely  a  sur\ival  from  the  old  tyrannical 
decisions  which  treated  a  strike  as  a  criminal  conspiracy  to 
raise  wages. 

A  final  word  on  malice  and  motive.  It  has  not  seemed  to 
us  that  it  was  necessary  to  determine  generally  the  place  of 
malice  in  the  law  of  torts  in  order  to  answer  the  questions 
considered  herein.  But  it  may  be  useful  to  refer  briefly  to 
the  subject. 

The  instances  usually  cited  to  show  that  malice — i.e.  ex- 
press malice — may  make  a  tort  where  one  does  not  otherwise 
exist  are  malicious  prosecution  and  the  case  of  privileged 
communication  in  libel;  to  these  may  be  added  misrepre- 
sentation as  akin  thereto  in  requiring  intention  to  deceive. 
These  instances,  at  least  the  first  two  mentioned,  are  ex- 


^ Commonwealth  v.  Hunt,  4  Met.  ill,  ijo;  Carrw  v.  Rutherford, 
106  Mass.  I,  14;  Vegelahn  v.  Cuntner,  167  Mass.  92,  107,  108^  per 
Holmes,  J.;  May  v.  Wood,  172  Mass.  11,  13,  and  cases  there  cited; 
Plant  V.  Woods,  176  Mass.  492,  504,  per  Holmes,  C.  J.;  Bohn  Mfz-  Co, 
V.  Mollis,  54  Minn.  22Z\  Macauley  v.  Tierney,  19  R.  I.  25s.  264;  Uuttlcy 
V.  Simmons  (1898),  I  Q.  B.  181,  184,  per  Darling,  J.;  Boyer  v.  WeU- 
em  Union,  124  Fed.  Rep.  246,  per  Rogers^  J. 
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plained  by  those  on  the  other  side  as  instances  where  there 
is  the  grant  of  a  conditional  privilege:  one  may  prosecute 
another  if  he  does  so  in  good  faith;  one  may,  under  circtun- 
stances  making  a  case  of  privilege,  say  what  turns  out  to 
be  false  of  another  if  it  is  done  in  good  faith;  but  in  either 
case  the  privilege  is  forfeited  by  bad  faith.  In  answer  to 
this  position  it  is  said  that,  nevertheless,  it  is  the  element  of 
malice  that,  in  the  given  circumstances,  creates  a  cause  of 
action.  What  then  is  the  real  significance  of  the  instances 
put  ?  They  all  relate  to  liability  for  false  statements,  and  it 
has  to  be  determined  what  degree  of  fault  is  necessary  to 
create  liability  therefor.  It  may  be  held  that  the  falsity  of 
the  statement  is  in  itself  sufficient,  as  in  case  of  unprivil^;ed 
libel ;  or,  on  the  other  hand,  that  there  is  no  liability  unless 
there  is  intentional  misstatement  or  malice,  as  in  deceit,  or 
malicious  prosecution,  or  privileged  libel;  or  it  may  be 
held  that  negligence  is  sufficient;  there  is  a  present  ten- 
dency towards  adopting  negligence  as  the  standard  in  deceit 
and  privileged  libel.  In  all  these  instances  the  foundation 
of  the  liability  is  the  falsity  of  the  statement.  Tlie  wrong 
is  in  making  such  a  statement  to  the  injury  of  the  person 
to  whom  it  is  made  or  about  whom  it  is  made.  Tliey  seem 
to  afford,  therefore,  no  foundation  for  generalizing  as  to 
malice,  and  it  cannot  be  argued  therefrom  with  any  force 
that  if  one  is  actuated  by  malice  in  doing  what  ordinarily 
he  has  a  right  to  do,  his  conduct  becomes  actionable. 

Generally  speaking,  it  seems  true  that  the  law  makes  an 
act  legal  or  illegal  without  regard  to  the  motive  which 
prompts  it.  A  man  may  do  all  sorts  of  things,  which  are 
perfectly  legal,  from  an  improper  or  malevolent  motive.  As 
is  said  by  Mr.  Stimson  in  his  book  on  **  Labor  in  its  Rela- 
tion to  Law,"  p.  83 :  "An  individual,  by  himself,  as  every 
melodrama  tells  us,  may  ruin  another,  may  ruin  him  even 
with  malice  aforethought,  without  the  laws  interfering  to 
prevent  it  in  the  least  degree."  Probably  the  reason  of  this 
is  that  the  search  into  inner  motives  is  too  difficult  and 
uncertain  for  the  law  generally  to  undertake,  and  it  there- 
fore seeks  external  standards.  As  said  by  Field,  J.,  in 
Vcgclahn  v.  Guntncr,  supra  (p.  106),  "  When  one  man 
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orally  advises  another  not  to  enter  into  a  third  person's 
employment,  it  would,  I  think,  be  a  dangerous  principle  to 
leave  his  liability  to  be  determined  by  a  jury  upon  the 
question  uf  his  malice  or  want  of  malice,  except  in  those 
cases  where  the  words  spoken  were  false."  Moreover,  it  is 
important  that  legal  rules  shall  be  of  general  application. 
Motive  tends  to  uncertainty,  and  would  make  the  same  act 
under  the  same  circumstances  legal  in  one  ^rson  and  illegal 
in  another. 

The  cook  in  my  kitchen  may  leave  my  ser\'ice  from  spite 
and  cause  me  great  inconvenience,  but  she  is  not  liable  in 
damages  for  doing  so.  I  cannot  sue  a  man  who  sets  up  in 
business  near  me,  and  allege  that  he  does  it  out  of  spite. 

There  are  some  instances,  however,  where  the  act  done  is 
so  plainly  characterless,  except  as  an  exhibition  of  spite  and 
a  desire  to  injure,  that  the  law  might  not  improperly  forbid 
it,  and  legislation  has  sometimes  done  this,  as  witness  the 
acts  of  legislature  against  spite-fences,  so-called.  If  a  land* 
owner  builds  a  fence  of  such  kind  that  it  can  be  of  no  benefit 
to  the  premises,  and  is  evidently  put  up  merely  to  damage  his 
neighbor's  premises,  it  seems  just  that  the  general  right  of 
property  should  yield  and  the  act  be  declared  illegal.  Now 
this  principle  might  be  extended  indefinitely,  and  then  wc 
should  have  a  system  of  law  making  motive  a  test  of  legality. 
A  land-owner  may  just  as  well  put  up  a  tenement  house  or 
a  factory  to  injure  his  neighbor,  and  do  it  more  effectually  in 
that  way,  as  a  fence.  But  probably  such  a  case  would  not 
come  within  the  statutes  as  usually  framed.  This  legislation, 
tlierefore,  seems  to  emphasize  the  fact  that  motive  is  usually 
immaterial.  Conservative  legislation  would  hesitate  to  ex- 
tend the  statute  in  question  to  the  case  of  a  factory  or  tene- 
ment house  because  the  character  of  the  building  involves  no 
suggestion  of  malice,  as  it  does  in  case  of  a  fence  abnormally 
high,  and  it  would  be  dangerous  to  leave  it  open  to  proof 
by  other  evidence  that  the  motive  was  malice.  Plainly  the 
charge  of  malice  would  not  be  listened  to  in  such  a  c^se  in- 
dependently of  statute,  and  it  seems  safe  to  conclude  that, 
generally  speaking,  malice  does  not  give  a  cause  of  action, 
except  by  legislation  and  in  the  few  instances  of  defamation. 
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etc.,  which  have  a  special  explanation.  Least  of  all  should 
the  law,  in  cases  of  mixed  motives,  allow  an  issue  as  to  which 
was  the  dominant  motive.  In  the  struggle  hetween  labor  and 
capital,  each  striving  for  the  advantage,  as  in  the  struggle 
between  capital  and  capital,  passions  are  engendered  that 
doubtless  lead  the  contestants  at  times  to  think  more  of  in- 
juring their  opponents  than  of  benefiting  themselves,  but  the 
legality  of  their  conduct  must  surely  be  tested  by  general  con- 
siderations, arising  from  the  relations  of  the  parties,  and  like 
matters,  and  not  by  the  quality  of  the  motives  in  any  particu- 
lar instance.  In  a  contest  involving  strikes  and  boycotts^  one 
man,  who  is  of  low  instincts,  may  act  principally  from  mo- 
tives of  revenge;  another,  who  is  high-minded,  from  a  desire 
to  elevate  himself  and  his  fellow -workmen.  Is  the  same  act 
legal  in  one,  and  illegal  in  the  other?  Plainly  not  They 
have  a  riglit  to  do  it  or  not,  and  the  motive  of  the  individual 
is  not  material.  Motive,  in  a  general  sense,  may  be  material 
to  this  extent — viz.,  in  determining  whether  the  act  shall  be 
held  to  be  legal,  we  inquire  whether  there  may  be  a  good 
reason  for  it,  and,  if  there  may  be,  we  conclude  that  the  law 
should  permit  it.  This  is,  in  effect,  the  mode  of  reasoning 
adopted  by  Chief  Justice  Shaw  in  Commonivcalth  v.  Hunt, 
supra. 

There  may  be  a  good  reason  why  workmen  should  induce 
other  workmen  not  to  enter  or  remain  in  the  employ  of  a  cer- 
tain employer,  or  induce  customers  not  to  deal  with  him,  or 
why  workmen  should  request  the  discharge  of  other  work- 
men, or  why  generally  persons  should  be  induced  to  exercise 
their  rights  as  to  dealing  with  others  in  a  certain  way.  Hence 
inducing  generally  should  be  permitted. 

In  Allen  V.  Flood,  supra.  Lord  Qiancellor  Halsbury,  al- 
though he  dissented  from  the  decision  and  held  that  the  de- 
fendants should  be  held  liable,  evidently  considered  motive, 
except  in  the  general  sense,  immaterial ;  for  he  said  that  the 
instructions  to  the  jury  were  too  favorable  to  the  defendants 
in  leaving  to  the  jurj'  the  question  of  motive;  that  the 
defendants  should  be  held  liable  even  if  they  acted  in  good 
faith.**    And,  in  the  cases  generally,  when  it  is  said  that  the 

"*  (i8$8)  A.  C.  I,  83,  per  Halsbury,  L.  C 
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defendants  act  from  a  desire  to  injure  the  plaintiflFs  and  not 
from  a  desire  to  benefit  themselves,  there  is  no  inquiry  into 
actu;*!  notivcs,  the  statement  refers  rather  to  the  tendency 
:i:id  effect  of  the  acts.  The  question  of  actual  motive  or 
malice  is  thus  really  ignored  as  fully  as  by  those  who  say 
that  it  is  not  material. 

The  conclusion  seems  to  follow  that  the  rights  of  the  parties 
depend  on  other  considerations  than  actual  motive,  and  that 
the  basis  on  which  we  have  argued  the  matter  leaves  no 
further  question  open. 

Charles  R.  Darling. 

Boston,  Afass. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ADMINISTRATION. 

In  Cunnius  v.  Reading  School  Dist.,  65  AtL  16,  the 
Supreme  Q>urt  of  Pennsylvania  in  an  opinion  by  Chief  Jus- 
PnBmm^a^m    tice  Mitchell  gives  a  very  interesting  discussion 

•fOMtk  of  the  act  of  June  24,  1885  (P.  L.  155),  pro- 
viding for  the  administration  of  the  estate  of  persons  who 
have  been  absent  from  the  state  for  seven  years.  The  act 
is  held  constitutional,  and  the  court  decides  that  where  ad- 
ministration under  it  had  been  taken  upon  the  estate  of  a 
woman  presumed  to  be  dead  in  consequence  of  absence  and 
she  subsequently  returned,  she  could  not  have  dower  assigned 
to  her  from  the  land  of  which  her  husband  had  died  seized 
when  payment  in  discharge  of  such  dower  interest  had 
already  been  made  to  the  administrator  appointed.  Com- 
pare with  this  case  Scott  v.  McNeal,  154  U.  S.  34,  and 
Devlin  v.  Commonwealth,  loi  Pa.  273. 


ADULTERY. 

The  Supreme  Court  of  North  Carolina  holds  in  State  v. 
Simpson,  45  S.  E.  567,  that  the  fact  that  a  woman  has  been 
acquitted  of  adultery  with  a  certain  man  does 
^mmT"     "o*  prevent  that  man  from  being  found  guilty  of 
Ac4«itui      adulterv  with  her  on  the  same  charge.     This 
•iwoaaa     somcwhat  anomalous  result  is  reached  because 
the  principal  evidence  against  the  man  consisted  of  admis- 
sions made  by  himself  which  were  inadmissible  against  the 
woman.     The  result  is  particularly  striking  in  view  of  the 
fact  that  under  the  practice  in  North  Carolina  the  man  and 
woman  were  indicted  together.    One  judge  dissents. 
118 
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BAILMENTS. 

The  Supreme  Gnirt  of  Kansas  holds  in  Coppcdgc  v.  Gocts 
Busang  Co..  73  Pac.  908.  that  where  an  .action  by  a  bailor 
iikfaiUM«f    for  damages  for  the  destniction  of  saloon  fix- 

^**^*  tiires  and  furniture  did  not  involve  an  alleged 
transaction  between  plaintiff  and  the  Iiailee  for  the  use  of 
such  fixtures  for  the  illegal  sale  of  liquor,  the  fact  that  the 
bailment  was  for  the  purpose  of  enabling  the  bailee  to  carr)* 
on  such  business  illegally  was  no  defence.  Compare  Falk  v. 
Brcicing  Co.,  10  Kans.  App.  248. 


BANKRUPTCY. 

Under  the  bankruptcy  act  of  1898,  providing  that  a  dis- 
charge in  bankruptcy  shall  release  a  bankrupt  from  all  prova- 
iNidMrf*:  ble  debts,  except,  among  others,  judgments  in 
JatfffMNit  la  actions  for  wilful  and  malicious  injury  to  the 
^""^^  person  of  another,  the  Court  of  Appeals  of  Ken- 
tuck}'  holds  that  a  judgment  in  slander  is,  under  the  com- 
mon law  definition,  an  injur)'  to  the  person,  and  within  the 
bankruptcy  act :  Sanderson  v.  Hunt,  76  S.  W.  179. 


BREACH   OF  MARRIAGE   PROMISE. 

A  parent  is  not  liable  to  his  son's  fiancee  for  advising  and 
inducing  him  to  break  his  contract  to  marry  her:  Ap^late 
Liabiiitj«f  Court  of  Indiana  (Division  No.  i)  in  Leonard 
Pareau  y.  IVhctstonc,  68  N.  E.  198.  Where  the  parents 
of  plaintiflf's  intended  husband  induced  him  to  break  his  con- 
tract by  false  and  slanderous  charges  made  against  the  plain- 
tiff, the  plaintiffs  only  remedy  against  such  parents  was,  it 
is  decided,  an  action  for  slander. 


CARRIERS. 

In  Penny  v.  Atlantic  Coast  Line  R.  Co.,  45  S.  E.  563,  the 
Supreme  Court  of  North  Carolina  holds  that  a  railroad  com- 
obtifstioato  pany  owes  to  a  passenger  not  only  the  duty  of 
PMscBfer  protecting  him  from  the  assaults  of  others,  but 
also  owes  to  him  the  duty  of  warning  him,  when  in  the  act 
of  alighting,  of  the  dangers  arising  from  persons  armed  with 
pistols  engaging  in  an  altercation  immediately  after  having 
left  the  train  at  a  station. 
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CONFESSIONS. 

In  Commomi^calth  v.  Antaya,  68  N.  E.  331,  the  Supreme 
Judicial  Court  of  Massachusetts  holds  that  where,  on  a  trial 
AdoiiMiMiit  '^^  crime,  a  confession  of  defendant  is  oflFered 
in  evidence,  the  question  whether  it  is  voluntary 
is  in  the  first  instance  for  the  presiding  judge,  but  after  its 
admission  the  jury  may  disregard  it  if  they  are  not  satisfied 
that  it  is  voluntary.  See  also  Commonwealih  v.  Reagan, 
175  Mass.  335. 


CONSTITUTIONAL  LAW. 

A  law  making  it  unlawful  to  refuse  admission  to  any  opera 
house,  theatre,  race  course,  or  any  place  of  public  amusement 
Police  to  any  person  over  twenty-one  years  of  age  who 
Rcfvtatioiit  presents  a  ticket  of  admission,  and  providing  that 
any  person  so  refused  admission  shall  l)e  entitled  to  recover 
his  actual  damages  and  $100  in  addition  thereto,  is  held  a 
valid  regulation  by  the  Supreme  Court  of  California  in 
Grecnhcrg  v.  Western  Turf.  Ass*u,  73  Pac.  1050. 


CONTRACTS. 

The  Supreme  Court  of  Iowa  holds  in  Mcdart  Patent  Pul- 
ley Co.  v.  Dubuque,  &c.,  Co.,  96  N.  W.  770,  that  where  plain- 
Breach:  tiff  agreed  to  furnish  certain  machinery  within 
Waiver  ^  fixed  time  but  failed  to  perform  its  contract  in 
time,  and  defendant  accepted  the  same  when  subsequently 
tendered,  the  fact  of  defendant's  acceptance  was  not  in  itself 
a  waiver  of  its  rights  to  demand  damages  for  the  delay  which 
it  could  insist  on  in  reduction  of  the  contract  price.  Compare 
with  this  case  Fraser  v.  Ross,  41  Atl.  204. 

The  Supreme  Judicial  Court  of  Massachusetts  holds  in 

Edxvards  v.  Slate,  68  N.  E.  342,  that  where  a  ser\'ant«  who 

Aaticiiwtorj    has  entered  into  a  written  agreement  with  her 

Rifhtaf       niaster  to  serve  him  as  housekeeper  during  his 

Actioft  lifetime  in  consideration  of  a  legacy  to  be  left  her 
by  the  master,  is  unjustifiably  discharged  by  the  master,  she 
can  maintain  an  action  during  the  master's  lifetime  to  recover 
damages  for  being  depriveil  of  her  board  and  lodging  and 
right  to  earn  the  legacy.  Compare  Daniels  v.  Newton,  114 
Mass.  530. 
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CONTRACTS  (Continued). 

The  New  York  Supreme  Court  ( Special  Term,  New  York 
County)  holds  in  American  Laiv  Books  Co,  \\  Edward 
ijaiawfui  Thompson  Co.,  84  N.  Y.  Supp.  225,  that  where 
conpetition  defendant  fraudulently  induced  persons  dealing 
with  complainant  to  break  their  contract  for  the  purchase  of 
complainant's  books,  for  the  intended  benefit  of  defendant 
and  to  the  intended  injury  of  complainant,  and  defendant 
agreed  to  indemnify  any  of  complainant's  subscribers  against 
claim  for  damages  for  their  breacli  of  contract  in  declining 
to  receive  and  pay  for  complainant's  books,  and  for  conduct- 
ing and  defraying  the  expenses  of  the  defence  of  any  actions 
brought  against  such  subscribers  by  defendant  for  breach  of 
such  contracts,  complainant  was  entitled  to  an  injunction 
restraining  defendant  from  making  such  agreements. 

In  Morris  v.  CroTvc,  55  Atl.   1125,  it  appeared  that  an 
owner,  under  threat  of  payment  of  the  principal,  agreed  to 
canceiiatioa:    f^ducc  a  ground-rcut  from  six  to  five  per  cent 
Muukc  of      Both  of  the  parties  were  ignorant  at  the  time  of 
'^^  a  decision  of  the  State  Supreme  Court  that  such 

a  ground-rent  as  was  in  question  was  an  irredeemable  oat. 
On  a  bill  brought  by  the  owner  of  the  ground-rent  to  caned 
the  agreement  for  mistake  of  law  it  was  held  by  the  Supreme 
Court  of  Pennsylvania  that  equity  will  not  grant  relief. 
However,  it  is  suggested  that  notwithstanding  the  mistake 
is  one  of  law  the  plaintiff  has  a  good  cause  of  action  to 
recover  at  law  according  to  the  original  agreement.  See 
Wilson  V.  Ott,  173  Pa.  253. 


CORPORATIONS. 

A  statute  in  New  Jersey  provides  that  if  a  corporation  pay 
dividends  which  have  not  been  earned  in  net  profits  the 

iBiaBctios     directors  shall  be  liable  to  the  corporation  and 
■KBiut       its  creditors  for  the  dividends  so  paid.    On  a  bill 

Dwidenito  fi]^j  j^y  3  stockholder  against  the  corporation  to 
restrain  the  payment  of  the  dividend  on  the  ground  that  it 
had  not  been  earned  the  Court  of  Chancery  of  New  Jersey 
holds  in  Schocnfcld  v.  American  Can  Co.,  55  Atl.  1044,  that 
relief  will  be  denied  where  there  is  no  showing  that  the  direc- 
tors are  insolvent.  There  is,  the  court  holds,  an  adequate 
remedy  at  law  under  the  statute.  See  Applcton  v.  American 
Malting  Co.,  54  Atl.  454. 
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CORPORATIONS  (Continued). 

The  Supreme  Court  of  California  holds  in  People's  Home 
Sainng  Bank  v.  Rickard,  73  Pac.  858,  that  where,  in  an 
stock  Sab.     ^ction  to  rccover  unpaid  stock  subscriptions  on 
•cri^iMi:     a  call  made  to  pay  creditors  after  the  corpora- 
^'shlnL*'     tion's  insolvency,  the  court  found  that  defendant 
had  transferred  her  stock  to  an  insolvent  for  the 
purpose  of  avoiding  liability  a  finding  that  she  was  a  stock- 
holder at  the  date  of  the  call  was  unnecessary  to  sustain  a 
judgment  against  her  for  the  unpaid  balance.    In  such  action, 
where  it  was  shoiiiTi  that  the  defendant  had  transferred  her 
shares  to  an  insolvent  for  the  purpose  of  avoiding  liability 
and  that  such  insolvent  had  transferred  the  stock  to  another, 
the  burden  of  proving  that  such  subsequent  transferee  was 
responsible,  and  that  the  defendant's  liability  was  therefore 
destroyed,  was  on  her.    See  National,  &c.,  Co.  v.  Storey  & 
Co.,  1 1 1  Cal.  537,  and  Bozcden  v.  Johnsoti,  107  U.  S.  257. 


DAMAGES. 

In  Watson  v.  Seaboard  Air  Line  Ry.,  45  S.  E.  555,  the 
Supreme  Court  of  North  Carolina  lays  down  the  rule  for 

DMtii  by  determining  the  measure  of  damages  for  death 
Ncfiigcncc  resulting  from  negligence.  It  is  said  to  be  as 
follows: 

"  The  measure  of  damages  for  loss  of  life  of  a  decedent 
is  the  present  value  of  his  net  income,  to  be  ascertained  by 
deducting  the  cost  of  his  living  and  expenditure  from  his 
gross  income,  and  estimating  the  present  value  of  the  accumu- 
lation from  such  net  income  based  on  his  expectation  of  life; 
and,  in  estimating  the  reasonable  expectation  of  pecuniary 
advantage  from  the  continuation  of  decedent's  life,  his  age, 
habits,  industry,  skill,  and  reasonable  expectation  of  life 
should  be  considered ;  and  the  court  may  properly  instruct 
the  jury  that  in  ascertaining  the  present  value  of  the  net  in- 
come they  will  first  ascertain  what  one  dollar,  interest  at  six 
per  cent.,  will  amount  to  for  the  time  found  the  decedent 
would  have  lived ;  that  they  will  divide  the  net  income  by  the 
amount  found  one  dollar  and  interest  will  amount  to,  w'hich 
amount  will  be  the  answer  to  the  issue  as  to  what  damages 
plaintiff  is  entitled  to  recover.*' 

See  Benton  v.  R.  R.,  122  N.  C  1007. 
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DAMAGES  (Continued). 

In  Burette  v.  Carr,  56  Atl.  93,  the  Supreme  Court  of  Ver- 
mont holds  that  in  an  action  for  an  assauh  and  battery 
AsMMit:  actual  damages  cannot  be  reduced  by  any  evi- 
provocattoa  dence  of  provocation  that  does  not  amount  to  a 
legal  justification.  In  such  action,  it  is  decided,  the  authority 
of  the  court  to  set  aside  the  verdict  is  not  limited  to  excessive 
verdicts,  but  the  verdict  may  be  set  aside  on  the  ground  that 
the  damages  are  inadequate.  ''  The  authorities  upon  this 
subject,"  says  the  Court,  **  are  collected  and  reviewed  in  a 
thorough  note  to  Benton  v.  Collins,  47  L.  R.  A.  33,  39." 


DIVORCE. 

The  Court  of  Chancer}'  of  New  Jerse}'  holds  in  Lister  v. 
Lister,  55  Atl.  1093,  that  where  a  wife  is  justified  in  leaving 

cr«ity:  ^^^^  husband  on  account  of  his  cnielty,  the  sepa- 
coRstroctivc  ration  is  legally  chargeable  to  the  husband,  and 
Dcftcftiofl  constitutes  a  legal  aliandonment  or  desertion 
upon  his  part.  It  is  decided  also  that  where  a  wife  leaves  her 
husband,  and  seeks  to  establish  constructive  desertion  by  him 
on  account  of  cruelty,  her  testimony  must  be  corroborated. 


ESTOPPEL. 

The  Court  of  Appeals  of  Kentucky  holds  in  O'Malley  v. 

IVagner,  76  S.  W.  356,  that  a  mere  payment  by  one  of  part 

Payment  of     of  a  debt  f or  which  he  is  not  legally  bound,  not 

Part  of  Debt     prejudicing  anyone,  does  not  estop  him  to  deny 

liability  for  the  balance. 


FEDERAL  COURTS. 

The  United  States  Circuit  Court  of  Appeals  (Eighth  Cir- 
cuit) decides  in  Sehiirmeier  v.  Conneeticut  Mut.  Life  Ins. 
state  Co.,  124  Fed.  865,  that  an  action  by  a  citizen  of 
Decisions  another  State  against  executors  in  Minnesota,  to 
enforce  a  claim  against  the  estate  of  the  decedent,  cannot  be 
maintained  in  a  Federal  court  after  the  time  limited  by  the 
state  statute  for  presenting  claims  to  the  Probate  Court  for 
allowance  has  expired,  where  the  claim  was  not  so  presented, 
and  no  excuse  is  alleged  for  the  failure  to  present  it.  See  in 
connection  with  this  case  Griflin  v.  Overman  Wheel  Co.,  9  C. 
C  A.  548,  and  the  notes  thereto. 
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GIFTS. 

The  Supreme  G>urt  of  Georgia  holds  in  Evans  v.  Evans, 
45  S.  E.  612,  that  where  the  husband  is  ignorant  of  the  fact 

Rcvocatioa  ^^^^  '^^^  ^^''^  ^^^  already  committed  aduheiy, 
and  in  compliance  with  her  importunity  makes  to 
her  a  gift  of  real  or  personal  property,  the  sale  may  be  re- 
voked at  his  instance  on  his  discovery  of  her  previous  crimi- 
nal conduct.  It  is  further  decided  that  a  like  result  will  fol- 
low if  at  the  time  of  obtaining  the  gift  the  wife  has  in 
contemplation  subsequent  adultery  and  elopement.  G>mpare 
Lister  v.  Lister,  35  N.  J.  Eq.  49. 


HUSBAND   AND  WIFE. 

In  Texas  a  husband  is  not  permitted  to  be  the  agent  of 

his  wife  for  the  sale  of  her  lands.    The  Court  of  Civil  Ap- 

RcprcMste.    peals  of  Texas  holds,  therefore,  in  Louis  v. 

tioosby       Hoeldtke,  76  S.  W.  30,  that  the  wife  is  not 

Htwtan4      bound  by  false  statements  and  representations 

made  by  her  husband  to  induce  a  sale  of  such  land. 


Against  the  dissent  of  Chief  Justice  Parker,  the  Court  of 
Appeals  of  New  York  decides  in  Wananiakcr  v.  Weaver,  68 
wiic't  N.  E.  135,  that  where  a  husband  furnishes  his 
NcccftMrics  ^vife  ^i^h  necessaries  suitable  to  her  position,  and 
money  with  which  to  pay  cash  theiefor,  he  is  not  liable  for 
the  price  of  other  goods,  sold  to  her,  in  the  absence  of  proof 
of  prior  authority  or  subsequent  ratification.  See  Debetiham 
V.  Mellon,  6  App.  Cas.  24,  and  the  very  recent  decision  in 
Morel  Bros.  &  Co.  v.  The  Earl  of  Westmoreland,  I  K.  B. 
(1903)64- 


The  Appellate  Court  of  Indiana  (Division  No.  i)  hdds 

in  Robinson  v.  Foust,  68  N.  £.  182,  that  a  wife  is  not  bound 

MaintcMiact    to  use  her  separate  personal  property  for  the  sup- 

•f  HasbMid    port  of  her  husband,  nor  to  use  the  same  for  the 

payment  of  his  funeral  expenses  and  the  expenses  of  his  last 

sickness. 
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INSOLVENT   DEBTORS. 

With  one  judge  dissenting,  the  Supreme  Court  of  Ohio 
holds  in  State  Nat.  Bank  v.  Estcrly,  68  N.  E.  582,  that  where 

Dividends  ^'^^  property  of  an  insolvent  debtor,  by  order  of 
court,  is  placed  in  the  hands  of  a  receiver  to  be 
administered  upon  for  the  payment  of  tKe  insolvent's  debts, 
a  creditor  who  holds  collaterals  taken  to  secure  his  claim,  and 
upon  which  he  has  realized  before  a  dividend  declared,  is  en- 
titled to  a  dividend  on  only  so  much  of  his  debt  as  remains 
after  deducting  proceeds  of  the  collateral ;  and  this  sum  may 
l)e  ascertained  at  the  time  the  dividend  is  declared,  although 
the  claim  had  formerly  l>een  proven  and  allowed  for  the  full 
amount.    See  Bank  v.  .Armstrong,  59  Fed.  Rep.  372,  28  L. 


R.A. 


231- 


LANDLORD   AND   TENANT. 

In  Godfrey  v.  India  Wharf  Bracing  Co.,  84  N.  Y.  Supp. 

90,  it  is  held  by  the  New  York  Supreme  Court  (Appellate 

covenaotto     Divisiou,  Secoud  Department)  that  the  measure 

Repair:       of  damages  in  a  lessee's  action  for  breach  of  a 

Daougcs      covenant  to  repair  is  the  difference  between  the 

rental  value  of  the  premises  as  guaranteed  and  as  they  really 

were,  and  anticipated  profits  from  the  business  conducted 

therein  cannot  be  recovered. 


The  Appellate  Court  of  Indiana  (Division  No.  2)  holds 
in  La  Plant c  v.  La  Zear,  68  N.  E.  312,  that  the  owner  of  a 
building,  with  a  single  stairway  leading  thereto 
"  for  common  use  of  the  tenants,  who  leased  it  to 
two  tenants,  was  to  be  deemed  as  in  possession  of  the  stair- 
way, and  bound  to  keep  it  in  repair,  and  was  liable  to  a  tenant 
for  an  injury  received  by  the  tenant  without  his  fault  from 
a  defect  in  the  stairway.  See  in  connection  with  this  case  a 
very  recent  decision  of  the  New  York  Supreme  Court  (Ap- 
pellate Division,  First  Department)  in  Levine  v." Baldwin, 
S4  N.  Y.  Supp.  92, 
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LEASE. 

Where  one  of  the  essential  considerations  of  a  lease  was 
the  adding  of  two  stories  by  the  lessee,  without  which  he 

i^^j^j^^  could  not  aflford  to  pay  the  rent  stipulated,  and 
the  lessor  honestly  represented,  and  the  lessee 
believed,  that  the  building  would  support  the  addition,  but 
when,  after  the  execution  of  the  lease,  plans  were  drawn  it 
was  discovered  that  such  was  not  the  case,  the  lessee  was 
entitled,  in  equity,  to  a  rescission :  Supreme  Court  of  Illinois 
in  Barker  v.  Fitsgerald,  68  N.  E.  430. 


UMITATIONS. 

The  law  of  Iowa,  similar  to  that  of  most,  if  not  all,  juris- 
dictions, provides  that  the  times  limited  for  actions  ^11  be 
Toiiiag«f      extended  in  favor  of  insane  persons,  so  that  they 
sutate:       shall  bc  permitted  to  sue  within  a  reasonable  time 
lasMity      ^i^^^  ij^^  termination  of  the  disability.    In  Roe- 
lefscn  V.  City  of  Pclla,  96  N.  W.  738,  the  Supreme  Court  of 
Iowa  holds  that  this  statute  applies  only  where  the  plaintiff 
is  insane  when  the  cause  of  action  accrued  and  not  where 
he  becomes  insane  a  few  hours  after  the  injury  for  which  he 
sues,  though  on  the  same  day  and  as  a  result  of  the  injury. 
The  court,  even  in  the  face  of  these  unusual  circumstances, 
adheres  to  the  general  rule  that  where  the  statute  has  begun 
to  run  it  will  be  stopped  by  facts  subsequently  arising. 
See  Bishop  v.  Knozvlcs,  53  Iowa  268. 


MASTER  AND  SERVANT. 

The  obligation  of  a  master  to  exercise  reasonable  care  to 
provide  his  servants  with  reasonably  safe  instrumentalities 
Ncfiitcaccoff    with  which  to  perform  their  work  embraces  the 

Master  obligation  to  provide  a  sufficient  number  of  ser- 
vants to  perform  the  work  safely.  Supreme  Court  of  Minne- 
sota in  Peterson  v.  American  Grass  Tzcine  Co.,  96  N.  W. 

913- 
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MUNiaPAL  CORPORATIONS. 

The  Supreme  Court  of  Oklahoma  holds  in  Kellogg  v. 
School  Dist.,  74  Pac.  i  lo,  that  a  resident  tax-payer,  although 
ActioB  hy  he  shows  no  special  private  interest,  may  invoke 
Tu.p«ycr  the  interposition  of  a  court  of  equity  to  prevent 
an  illegal  disposition  of  the  money  of  the  municipality  or  the 
illegal  creation  of  a  debt  which  he,  in  common  with  other 
property  owners,  may  otherwise  be  compelled  to  pay.  Sec 
Crampton  v.  Zabriskie,  ill  U.  S.  6oi. 


MUTUAL  BENEFIT  SOCIETIES 

One  who  has  become  a  member  of  a  benevolent  order  is 
entitled  to  appeal  to  the  courts  for  redress  only  after  adopting 
Rales:  Ristit  the  proccdure  and  exhausting  the  remedies  pre- 
•f  Actum  scribed  by  the  constitution  and  by-laws  of  the 
order,  in  case  the  regulations  are  not  violative  of  the  law. 
Schou  v.  Sotoyomc  Tribe,  73  Pac.  996. 


NEGLIGENCE. 

In  an  electric  storm  a  man  took  refuge  under  the  porch 
of  a  store.  He  placed  his  back  against  an  iron  grating  over 
Dutyto  the  window,  and  was  subsequently  killed  by 
I  -nsccs  lightning,  which  struck  one  of  the  defendant's 
telephone  poles  near  the  store  and  was  conducted  to  the  porch 
by  a  wire  negligently  maintained  over  the  metal  roof  thereof, 
and  from  the  roof  to  the  iron  grating,  and  thence  to  this 
person.  Upon  these  facts  the  Court  of  Appeals  of  Kentucky 
holds  in  Cumberland  Telegraph  &  Telephone  Co.  v.  Martin's 
Adm'n,  76  S.  W.  394,  that  the  deceased  was  a  bare  licensee 
in  the  place  where  he  was  killed,  and  that  defendant  owed 
him  no  duty  to  properly  maintain  the  wire. 


PROCEDURE. 

In  Helfrich  v.  Greenberg,  56  Atl.  45,  the  Supreme  Court  of 
Pennsylvania  holds  that  a  rule  of  a  court  of  common  pleas 
Affidavttof     requiring  executors,  administrators,  guardians, 
Dcfcacc:      committccs,  and  others  sued  in  a  representative 
Eiccvtors      capacity  to  file  affidavits  of  defence  and  direct- 
ing judgment  to  be  entered  by  default  is  valid.    See  Mutual 
Life  Insurance  Co.  v.  Tenan,  188  Pa.  239. 
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PROCESS. 

In  Grecftleaf  v.  People's  Bank  of  Buffalo,  45  S.  E-  638, 
the  Supreme  Court  of  North  Carolina  holds  that  a  managing 
Priviict*  officer  of  a  foreign  corporation,  who  is  in  the 
frMi  s<rv>c«  state  to  attend  to  a  sale  of  land  under  a  decree 
of  the  Federal  court  in  an  action  in  which  the  foreign  cor- 
poration is  a  party,  is  not  in  an  attendance  on  a  judicial  pro- 
ceeding so  as  to  exempt  him  from  service  of  a  summons  in 
an  action  against  the  corporation.  See  Cooper  v.  IVyman, 
122  N.  C  784. 


RAILROADS. 

Tlie  Supreme  Court  of  North  Carolina  decides  in  Hodges 
V.  IVeslern  Union  Tel.  Co.,  45  S.  E.  572,  that  where  a  deed 
Riffiitoffway  ^^  ^  railroad  company  granted  a  right  of  way 
f«r  Tcieffl«pii  and  easement  for  the  purpose  of  '"  surveying, 
■**'^  building,  constructing,  and  repairing  the  road," 
the  railroad  acquired  the  right  to  erect  and  use,  so  far  as 
reasonably  necessary  for  the  operation  of  the  road,  a  tele- 
graph line,  but  was  not  authorized  to  erect  and  maintain  a 
line  of  telegraph  poles  and  wires  for  general  commercial  pur- 
poses. As  a  consequence  of  this  it  is  held  that  a  railroad 
company  which  has  cleared  a  right  of  way  over  certain  land 
by  conveyance  from  the  owner  cannot  grant  a  telegraph  com- 
pany such  right  cf  way  so  as  to  enable  it  to  maintain  a  line 
for  general  commercial  purposes. 

The  Supreme  Court  of  Pennsylvania  decided  in  Keck  v. 
Philadelphia  &  Reading  R.  R.  Co.,  56  Atl.  48,  that  where 
cairioyM     ^  railroad  employee  is  working  on  a  train  on  the 
Aaotkcr      track  of  another  road«  he  accepts  the  risk  of  his 
'^"'•^      employment  in  r^^ard  to  his  own  road,  but  not 
those  risks  incident  to  the  operation  of  the  other  road,  unless 
engaged  at  the  time  in  work  for  such  road  or  for  both  roads 
jointly.    The  court  discusses  the  eflfect  of  the  Act  of  April, 
1868,  P.  L.  58,  which  provides  that  any  person  who  sustains 
injury  while  engaged  in  railroad  work  about  any  train  of  the 
company  of  which  he  is  not  an  employee  shall  have  the  same 
right  of  action  as  if  he  were  an  employee,  but  holds  it  inap- 
plicable to  the  case  of  an  engineer  who  is  running  a  train 
over  the  tracks  of  another  company  under  ])ennission  given 
to  his  employer  to  use  such  mad,  and  is  injured  by  the  em- 
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kAILROADS  (G>ntiniied). 

ployees  of  the  other  company.  Compare  with  this  case  the 
verj-  recent  decision  of  Kelly  v.  Union  Traction  Company, 
199  Pa.  322. 


RECEIVERS. 

In  Tozi'usntd  v.  Onconta,  &c„  Co.,  84  N.  Y.  Supp.  427, 
the  Xew  York  Supreme  Court  (Appellate  Division,  Third 
Certificates:  Department)  holds  that  a  receiver  of  a  railway 
Aathority  corix>ration,  the  operating  expenses  of  whi^ 
toiM«c  about  equal  its  income,  in  the  absence  of  any 
expectation  of  a  larger  income  in  the  future  cannot  be  au- 
thorized to  issue  certificates  of  indebtedness,  constituting  a 
prior  lien  on  all  the  property  of  the  corporation,  for  the  pur* 
pose  of  paying  past  due  interest  on  first  mortgage  bonds  and 
thereby  preventing  the  bondholders  from  declaring  the 
bonds  due,  as  authorized  by  the  mortgage,  where  the  trustee 
in  the  mortgage  and  the  holders  of  the  legal  title  to  a 
majority  of  the  bonds  object  thereta 


RES  JUDICATA. 

With  one  judge  dissenting,  the  Supreme  Court  of  Utah 
holds  in  State  v.  Mortcnscn,  74  Pac.  120,  that  the  dedsion 
Motioafora  of  the  Supreme  Court  on  appeal  from  a  judg- 
New  Trial  ment  denying  a  motion  for  a  new  trial  based  on 
the  ground  of  the  misconduct  of  the  jury  is  res  judicata  on 
a  subsequent  application  for  a  new  trial  based  on  the  same 
ground,  though  the  affidavits  supporting  the  second  motion 
show  more  in  detail  the  misconduct  complained  of. 


STATUTE  OF  FRAUDS. 

In  Jones  v.  Comer,  76  S.  \V.  392,  the  Court  of  Appeals  of 
Kentucky  holds  that  where  a  mother  surrenders  her  child  to 
Part  a  third  person  under  his  agreement  to  rear  and 
pcH«rsuc«  educate  him  and  pay  him  a  certain  sum  at  his 
majority,  the  agreement,  having  been  performed  by  her,  can- 
not be  defeated  because  it  was  not  reduced  to  writing  or 
to  be  performed  within  a  year.  Compare  Bcngc  v.  Hiatfs 
Administrator,  82  Ky.  667. 
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STATUTE  OF  FRAUDS  (Continued). 

The  fact  that  possession  taken  under  a  parol  contract  for 
the  sale  of  land  is  sufficient  part  performance  of  such  con- 
p^^  tract  to  avoid  the  operation  of  the  statute  of 
PtHoraaoc*:  frauds  IS,  of  coursc,  wcU  settled.  In  Pugh  v. 
'"••••"'^  Spicknall,  73  Pac.  1020,  the  Supreme  Court  of 
Oregon  extends  this  principle  and  holds  that  the  fjict  tiiat 
plaintiffs  possession  of  the  land  antedated  the  parol  agree- 
ment was  immaterial  where  the  consideration  of  the  contract 
was  the  care  and  attention  plaintiff  was  able  to  bestow  on  a 
mother  in  consequence  of  her  adjacent  residence,  and  where 
the  improvements  had  not  been  made  until  after  the  agree- 
ment was  entered  into. 

In  Alerdittg  v.  Alison,  68  N.  E.  185,  the  Appellate  G>urt 
of  Indiana  (Division  No.  i)  holds  that  a  parol  contract  for 
Pr»«i«c  of     services  to  be  paid  for  by  a  testamentary  bequest 
is  within  the  statute  of  frauds* 


TESTAMENTARY  DISPOSITION. 

A  depositor  in  the  savings  fund  of  the  Pennsylvania  Rail- 
road Company  at  the  time  of  opening  his  account  therein 

vaiidit  directed  the  company  to  pay  to  his  wife,  in  the 
^  event  of  his  death,  all  deposits  which  should  then 
be  standing  to  his  credit  in  the  fund.  This  the  company 
agreed  to  do.  In  Stevenson  v.  Earl,  55  Atl.  1091,  the  Court 
of  Errors  and  Appeals  of  New  Jersey  holds  that  the  dis* 
position  thus  made  of  the  moneys  remaining  to  the  depositor's 
credit  at  his  death  was  testamentary  in  its  character,  and 
was  invalid  because  not  made  in  the  manner  prescribed  by 
the  statute  of  wills.  The  court  declines  to  regard  the  trans- 
action as  a  declaration  of  trust,  relying  upon  the  principle  of 
Richards  v.  Dclhridge,  L.  R.  18  Eq.  Cas.  13. 


TRADE  NAMES. 

In  Davenport  Gas  &  Electric  Co.  v,  Reimers,  96  N.  W. 
1084,  it  appeared  that  the  defendant,  J.  N.  R.,  had  been  con- 
LtobiiityiM'    ducting  a  business  under  the  name  of  J.  N.  R. 

Dcbu  Printing  Company.  He  subsequently  leased  the 
business,  and  after  such  lease  an  indebtedness  for  light  and 
power  was  inairred  by  the  lessee  without  notice  to  the 
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TRADE  NAMES  (Continued). 

creditor  of  the  defendaiirs  retirement.  The  Supreme  Court 
of  Iowa  holds  that  upon  these  facts,  tlie  defendant,  having 
permitted  his  name  to  be  retained  in  the  designation  of  the 
company,  is  liable  to  the  creditor. 


TRUSTS. 

In  Joties  V.  Jones,  74  Pac.  143,  the  Supreme  Gnirt  of  Call- 
foraia  holds  that  where  a  wife  conveys  land  to  her  husband, 
€MMtr«ctiv«  without  consideration,  for  the  purpose  of  a  suit 
Tnwto:  «•-  for  her  benefit  to  oust  tlie  tenant — she  being 
cMireyMCA  advised  that  such  conveyance  is  necessary  for  the 
suit — a  violation  of  the  implied  promise  to  re-convey  consti* 
tutes  a  constructive  fraud,  creating  an  involuntary  trust  in 
her  favor  and  entitling  her  to  a  re-conveyance.  Compare 
the  case  of  Alaniz  v.  Casmaz'e,  91  Cal.  41. 


WATERCOURSES. 

In  Barclay  v.  Abraham,  96  N.  W.  1080,  the  Supreme 
Court  of  Iowa  holds  that  a  landowner  who  digged  a  well 

PcrcotetiBv     obtaining   a   supply    from   percolating   waters, 
WMte:        thereby  cutting  off  the  supply  of  an  adjoining 

iBi«aciioa  owncr,  niust  be  enjoined  from  wasting  Uie  full 
flow  obtained  by  him  for  the  mere  purpose  of  injuring  his 
neighbor,  the  supply  being  more  than  adequate  for  both. 
Compare  the  recent  case  of  Stillwater  Water  Co.  v.  Farmer, 
93  N.  W.  907,  60  L.  R.  A.  875. 


WITNESSES. 

The  constitution  of  New  York  provides  that  one*s  opinions 

or  beliefs  on  religious  subjects  do  not  affect  his  capacity  as  a 

im    chacfit    ^v^**^^^-    Under  this  provision  the  Court  of  Ap- 

mpcAc  ac       p^j^  ^j  jj^^^  Yq^I^  dccidcs  in  Briftk  v.  Stratton, 

68  N.  E.  148,  that  for  the  purpose  of  affecting  the  credibility 
of  a  witness  he  cannot  be  interrogated  as  to  his  belief  in  the 
existence  of  a  Supreme  Being  who  would  punish  him  for 
false  swearing.  Sec  Gibson  v.  American  Mutual  Life  In- 
surance Co.,  37  N.  Y.  580. 
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Citizenship  of  the  United  States.    By  Frederick  Vak 
Dyne,  LL.M.,  Assistant  Solicitor  of  the  Dqnrtmeiit  of  Stmte 
of  the  United  Sutes.     Pp.  xxvii+3S4.    Rodiester,  N.  Y. 
The  Lawyers'  Co-operative  Publishii^  Company,  1904. 
This  book  will  doubtless  receive  a  hearty  welcome.    It  ooii* 
tains  all  of  the  data  bearing  on  the  subject  compiled  and  ar- 
ranged in  a  convenient  manner.    All  questions  affecting  tfie 
status  of  citizens  are  discussed  and  all  important  cases  whidi 
have  arisen  in  the  interpretation  of  enactments  and  treaties 
concerning  citizenship  are  duly  noted.    The  first  part  of  the 
work  deals  with  citizenship  by  birth,  both  in  the  United  States 
and  abroad,  of  children  bom  to  our  citizens.    Part  II  discusses 
naturalization,  which  is  treated  under  the  following  divimms: 
»3» 
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Xaturalization,  in  pursuance  of  the  general  laws  of  the  United 
States,  by  naturalization  of  parent,  by  marriage,  by  treaty,  by 
conquest,  by  special  act  of  Congress,  and  by  admission  of 
territory  to  statehood. 

The  author  of  this  boi>k,  who  has  occupied  his  present  posi- 
tion for  the  past  ten  years,  has  had  much  experience  in  dealing 
with  the  numerous  questions  bearing  on  the  subject,  and  has 
]>crceived  the  need  of  such  information  which  his  position  has 
enabled  him  to  collect  being  placed  within  the  reach  of  the 
puWic  at  large.  One  of  the  most  valuable  features  of  the 
treatise  is  that  it  is  up  to  date.  The  very  latest  material  is 
incorporated,  as,  for  example,  the  act  of  Congress,  June 
14,  1902,  amending  the  statutes  on  the  subject  of  Passports, 
in  the  regulations  of  which  considerable  change  has  been 
made  since  our  new  territorial  acquisitions.  Part  III  is  de- 
voted to  Passports  and  Part  IV  to  Expatriation,  under  which 
is  treated  the  renunciation  of  citizenship  by  foreign  residence 
and  the  attitude  of  foreij^n  governments  towards  their  citizens 
who  have  become  naturalized  in  the  United  States.  The  Ap- 
l^ndix  contains  a  summary  of  all  hws  relating  to  citizenship 
and  naturalization  as  well  as  the  various  treaties  with  foreign 
powers  relative  to  the  same  questions.  On  the  whole,  this  book 
has  a  useful  mission  and  will  serve  as  a  valuable  work  of  refer- 
ence for  the  lawyer  and  prove  interesting  reading  to  the  lav- 
man.  W.  H.  M/ 


EguiTv  Principles:  A  Practical  Tre.\tise  on  the  Prin- 
cipal Rules  and  Doctrines  of  Equity  Jurisprudence. 
By  Charles  E.  Hogg.  Pp.  lxx+846.  Cincinnati:  The 
Robert  Clarke  Company,  1903. 

When  volumes  have  been  written  on  the  one  subject  of  In- 
junctions alone,  it  would  be  unreasonable  to  expect  to  find  in 
a  book  of  this  size  an  exhaustive  treatise  on  the  whole  subject 
of  Equity  Jurisprudence.  It  makes  no  pretence  as  such.  It 
is.  as  the  title  indicates,  a  practical  working  book — a  clear, 
comprehensive  digest  of  the  principal  rules  of  equity,  stated 
in  the  briefest  possible  form,  and  supported  by  an  abundance 
of  authorities. 

As  a  ready  reference-book  for  the  practising  lawyer  it  should 
prove  a  valuable  aid.  In  it  he  can  find  at  a  glance  a  brief, 
clear  statement  of  the  rules  on  any  given  subject,  with  refer- 
ences to  authorities,  without  having  to  wade  through  pages 
of  logical  discussion  to  arrive  at  the  result.  To  the  student, 
liowcver,  except  for  the  purposes  of  review,  it  is  almost  too 
l)rief  to  be  of  any  great  value.    Reasons  and  theories  have  no 
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place  in  it,  and  the  bare  principles  themselves  are  stated  so 
briefly  as  to  be  frequently  misleading.  For  example,  under 
the  head  "  Marshalling  of  Assets/'  it  is  said  that  the  doctrine 
applies  to  partnership  cases,  but  no  mention  is  made  of  the 
peculiar  variation  of  the  doctrine  in  such  cases.  Similarly, 
under  Partnership,  it  states  that  '*  the  firm  debts  must  first  be 
paid  out  of  the  firm*s  assets/'  but  the  important  subject  of 
the  equities  of  retiring  partners  is  not  touched  upon. 

The  book  is  divided  intolhree  parts.  In  the  first  are  included 
those  subjects  over  which  equity  exercises  concurrent  juris* 
diction  with  the  common  law  courts ;  in  the  second,  those  over 
which  it  exercises  exclusive  jurisdiction,  and  in  the  third,  those 
over  which  it  exercises  what  the  author  calls  auxiliary  juris- 
diction; for  example.  Bills  of  Discovery  and  Bills  of  Inter- 
pleader. A  novel  and  successful  innovation  is  tfie  arrange- 
ment  of  the  subjects  in  alphabetical  order. 

As  stated  in  the  preface,  the  book  has  been  designed  espe* 
cially  for  use  in  Virginia  and  West  Virginia,  and  preference 
has  been  given  to  the  decisions  of  the  courts  of  those  states. 
The  result,  however,  has  not  been  to  detract  materially  from 
its  value  as  a  general  book  of  reference.  R.  B.  £. 


Law  of  Trade-Marks,  ixcludi.vg  Tr.\de-Names  and  Un- 
fair G)MPETiTiox.  By  Amasa  C  Paul,  of  the  Minneapo- 
lis Bar.  Pp.  xviii+981.  St.  PauL  Minn:  Kcefc-Davidson 
Company,  1903. 

Recent  years  have  witnessed  a  remarkable  growth  in  trade- 
mark law.  Through  the  development  and  rapid  advance  in 
late  years  of  industries,  this  subject  has  become  one  of  vast 
importance  in  the  business  world  and  necessarily  to  the  legal 
profession.  The  effort  of  the  author  has  been  to  produce  a 
practical  work  for  the  practitioner  of  trade-mark  law. 

Tlie  work  is  complete  in  its  treatment  of  the  subject,  deal- 
ing in  the  first  few  chapters  with  the  growth  and  nature  of 
trade-marks, — what  can  or  cannot  be  appropriated  as  such, 
their  acquisition  and  assignability  with  incidents  thereto,  and 
finally  their  loss.  Trade-names  and  infringements  form  the 
substance  of  the  succeeding  chapters,  and  then  follows  quite 
an  important  feature  of  the  work,  the  subject  of  unfair  com- 
petition in  trade.  The  text  is  concluded  with  a  necessary  ad- 
junct— ^that  of  procedure.  The  author  has  produced  a  very 
creditable  book,  and  his  treatment  of  the  law  of  unfair  compe- 
tition is  especially  to  be  noted.  The  book  is  very  readable,  and 
is  arranged  in  a  systematic  manner.     It  is  thoroughly  up  to 
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date  and  elaborated  with  the  facts  of  numerous  interesting  and 
well-known  cases.  The  Appendix  contains  a  valuable  compila* 
tion  of  the  acts  of  Cong:ress  and  the  statutes  of  the  various 
states  on  the  general  subject  of  trade-marks,  and  also  the 
mode  of  procedure  for  registration.  M.  B.  S. 


Handbook  of  the  Law  of  Wills.    By  George  E.  Garoinei. 
Pp.  xv+726.    St.  Paul,  Minn.:  West  Publishing  G)mpany, 

1903. 

This  is  the  latest  addition  to  the  Hornbook  series  and  has 
all  the  merits  of  the  previously  published  handbooks  as  well 
as  some  of  their  defects.  The  book  expresses  clearlv  and  con- 
cisely the  law  of  wills,  together  with  a  discussion  of  their  pro- 
late. The  arrangement  of  the  text  and  notes  is  excellent,  the 
succinct  principles  under  each  topic  discussed  being  printed 
in  black-lcttcr  type  followed  by  a  more  extended  explanation 
of  those  principles.  Each  statement  of  the  law  is  abundantly 
supported  by  citations  from  the  English  and  American  de- 
cisions. In  fact,  this  is  one  of  the  most  valuable  features  of 
the  book,  for  the  citations  in  the  notes  include  practically  all 
the  decisions  on  the  Law  of  Wills  in  any  court  of  last  resort 
in  the  I'nitcd  States  during  the  last  fifteen  years,  as  well  as 
reference^;  to  the  leading  English  and  American  cases  previous 
to  that  time.  Theoretical  discussion  is  for  the  most  part  not 
attcmpte<l,  that  not  being  the  purpose  of  the  book,  the  idea  of 
the  author  being  **  to  express  clearly  and  concisely  the  law 
of  wills"  with  **  no  discussion  of  legal  tlieory  except  where  it 
has  promised  profit." 

Whetlicr  such  a  book  as  this  is  as  valuable  to  the  student  as 
one  dealing  more  at  length  with  the  theory  of  the  law ;  whether 
the  presentation  of  the  bare  principles,  as  set  forth  here,  docs 
not  encourage  superficiality  in  the  student,  are  questions  upon 
whkh  there  will  always  l>e  considerable  difference  of  opinion. 
For  a  tcr^e  statement  of  the  principles  of  the  Law  of  Wills  the 
work  is  admirable.  The  book  will  probably  be  of  more  value 
to  the  practitioner  than  to  the  student,  for  here  the  busy  lawyer 
can  readily  find  in  a  condensed  but  eminently  satisfactory  form 
a  statement  of  the  law  with  the  collation  of  all  modem  authori- 
ties, both  pro  and  con. 

For  a  well-arranged,  clear,  compendious  statement  of  the 
I-aw  of  Wills,  supported  by  a  collection  of  the  modem  authori* 
ties,  the  book  is  to  be  highly  commended.  It  will  serve  its 
purpose  as  furnishing  a  most  convenient  and  accurate  digest 
of  the  law.  B.  O.  F. 


136  book  reviews. 

The  Judicial  Dictionary  of  Words  and  Phrases,  Judi- 
cially Interpreted,  to  which  have  been  added  Statu- 
tory Definitions.    By  F.  Stroud,  of  Lincoln's  Inn,  Bar- 
rister-at-Law,  Recorder  of  Tewkesburj'.     Three  volumes. 
Second  Edition.    London :  Sweet  &  Maxwell,  Ltd..  3  Chan- 
cer>'  Lane;    Stevens  &  Sons,  Ltd.,  119  and  120  Chancery 
Lane.    Boston,  U.S.A.:  The  Boston  Book  Company,  1903. 
In  the  beginning  of  his  preface  the  author  himself  says  that, 
""  Good  or  bad,  it  is  believed  that  this  book  is  unique/'    We 
agree  that  the  work,  as  well  as  the  idea  upon  which  it  is  based, 
is  unique,  and,  further,  consider  it  decidedly  good. 

The  work  does  not  attempt  to  take  the  place  of  the  regular 
law  lexicon  in  defining  all  the  words  one  may  encounter  in 
legal  work,  but  gives  the  interpretation  of  common  legal  terms 
and  phrases  as  established  by  prominent  jurists  of  the  English 
courts  and  by  statutory  definition.  By  comparison  of  these 
the  author  seeks  to  show  the  general  an<l  authoritative  accep- 
tation of  these  terms,  thus  to  give  them  a  more  definite  and 
well-settled  significance  than  has  formerly  attached  thereto. 

The  fundamental  idea  and  object  of  the  book  seems  well 
expressed  by  one  of  its  title-page  quotations:  **  It  is  of  the 
utmost  importance  that  in  all  parts  of  the  Empire  where  Er.ij- 
lish  law  prevails,  interpretation  shouM  be,  as  rcarly  as  possible, 
the  same.*' — Trimble  v.  Hill,  5  App.  Cas.  345.  And  the  well- 
known  tact  that  so  many  apparent  legal  contradictions  and 
disagreements  of  courts  are  ultimately  traceable  to  a  difference 
in  use  and  conception  of  terms,  and  not  in  any  fundamental 
difference  in  iilea,  shews  strongly  for  the  truth  of  this  state- 
ment, and  for  the  fitness  of  such  a  work  as  Mr.  Stroud*s. 

Therv:  are,  in  all,  references  to  over  sixteen  thousand  cases 
and  to  an  extensive  list  of  statutes,  which  latter  are  indexed 
chronologically.  In  addition  to  the  dictionary  proper,  the  work 
includes  a  short  chapter  on  the  Q)nstruction  of  Documents,  and 
the  Interpretation  Act  of  1S89  is  given*  in  the  Appendix. 

The  work  is  accurate  and  complete  so  far  as  the  English 
courts  and  Enghsh  statutes  are  concerned.  There  arc,  how- 
ever, very  few  American  cases  referred  to,  and  consequently  the 
work  is  not  of  so  much  value  to  the  American  practitioner, 
except  in  so  far  as  one  may  be  of  the  opinion  that  American 
jurists  would  construe  our  language  the  same  judicially  as 
English  jurists  have  done,  bi:t  for  general  reference  it  is  a 
valuable  addition  to  anv  librarv.  /.  B.  C. 
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The  Formative  Period. 

PART  I. 

The  earliest  accessible  historical  data  indicate  that  of  the 
great  Aryan  hordes  which  overran  Europe  tfiere  were  lag* 
gards  who,  in  small  groups,  separated  from  tfie  great  con- 
quering body  and  in  time  became  united  into  large  tribes 
north  of  the  Balkans.  In  course  of  time  there  were  migra- 
tions which  scattered  them  from  the  Black  Sea  to  the  Baltic. 
That  their  dispersion  began  in  the  neighborhood  of  the  Car- 
pathian Mountains  is  well  established  by  Greek  and  Arabian 
manuscripts,  and  that  they  departed  in  sections  is  attested 
by  the  contents  of  many  earthen  "  /fiffiii/i,"br  princely  tombs^ 
which  have  for  the  past  fifty  years  occupied  the  attention 
of  celebrated  archaeologists.  They  became  masters  of  the 
great  unknown  countries  stretching  northward  and  west- 
ward just  beyond  the  outposts  of  Greek  civilization,  which, 
so  early  as  the  fourth  century  B.C.,  had  become  established 
in  an  irrq;ular  line  along  the  nortfiem  shore  of  the  Black 
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Sea,  near  the  debouchments  of  the  Danube,  Dniester, 
Dnieper,  and  die  Don.  Having  absorbed  at  the  south  some 
Tartar  dements^  they  pushed  northward  and  bore  before 
them  the  ancient  Tchudes,  or  Finnish  people,  who  must  be 
considered  as  the.  earliest  occupiers  of  Russian  territory  in 
both  Europe  and  Asia.  The  Finns  did  not  retreat  as  a  con- 
quered people,  but  rather  yielded  to  the  superior  intdli- 
gence  and  numbers  of  a  masterful  race,  with  which  they 
inevitably,  to  a  large  extent,  became  amalgamated.  These 
dominating  tribes  all  belonged  to  the  great  Slavonic  ethno- 
logical group. 

This  Slavo-Finno-Tartar  race,  nomadic  though  it  was  in 
the  main,  in  the  early  part  of  the  Christian  era  really  had 
practical  possession  of  the  country  from  the  Niemen  River 
and  Carpathian  Mountains  on  the  west  to  the  Ural  Moun- 
tains and  the  Volga  River  on  the  east,  and  from  Lake 
Ladoga  on  the  north  to  the  shorltt  of  the  Black  and  Caqnan 
Seas  at  th^  south,  excq»t  within  the  limited  southern  strip 
of  the  Gredc  ookmies.  This  does  not  mean  that  the  sev- 
eral bodies  were  in  accord  or  even  friendly,  but  that  they 
were  distinguishable  as  having  a  common  origin.  Nor  is  it 
intended  to  say  that  other  races  were  not  to  be  found  in 
parts  of  that  area,  for,  indeed,  the  Finns  were  strong  in 
the  vicinity  of  the  Baltic;  the  non-Aryan  Caucasians  were 
a  recognized  unit,  as  they  remain  to  this  day,  and  the  Tu- 
ranian races  were  in  no  inconsiderable  numl)er  to  the  east 
and  southeast. 

All  the  peoples  of  this  part  of  the  unexplored  world  were 
known  to  the  early  Gredcs  by  the  name  of  Scythians,  al- 
though different  names  were  applied  to  the  various  groups 
or  tribes.  Some  Russian  writers,  notably  Samokvasov  and 
Koulich,  daim  that  all  Scythians  were  really  Slavs,  but  the 
weight  of  authority  is  against  this  theory.  Herodotus  (482- 
420  B.C.)  sptaks  of  them  collectively  as  Scythians,  but  little 
was  known  to  him  except  that  some  of  the  groups  were 
stationary  and  some  were  not,  wliile  he  admits  varieties 
of  language  and  tribal  institutkms  sufficient  to  indicate 
Finnish  and  Mongolian  mixtures.  Among  the  settled  tribes 
he  mentions  the  Garmais  to  the  south  of  the  Don,  and  it 
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is  bdicved  that  they  correspond  to  the  nucleus  of  the  sta- 
tionary Aryans,  which  in  time  grew  into  the  dominating 
Slavs.  That  the  latter  spread  to  die  northwest  is  shown 
by  the  Gothic  historian  Jomandes  (sixth  century ),  who 
tells  of  the  concession  to  cross  their  territory  granted  in 
495  A.D.  by  the  Slavs  to  the  German  Heruli  after  they  had 
been  defeated  by  the  Lombards  in  Hungary.  The  Slavs 
had  become  recognized  as  a  distinct  people  at  this  time,  as 
shown  by  the  works  of  the  Byzantine  historian  Procopius 
(500-565)  and  of  Emperor  Mauricius  (582-602),  wherein 
diey  are  ^x)ken  of  as  Sklabai. 

We  find  the  most  enlightened  tribes  were  those  nearest  the 
Roman  frontier,  and  doubtless  the  raids  made  by  the  Car- 
pathian Slavs  into  the  Balkan  peninsula  so  early  as  the  third 
and  two  succeeding  centuries  had  much  to  do  with  their 
possessing  a  higher  state  of  development  than  more  distant 
tribes,  and  likewise  may  account  for  their  arrogated  supre- 
macy and  domination  over  the  latter. 

While  the  Slavs  were  spreading  to  the  northwest  and 
north  they  underwent  changes  largely  wrought  by  geo- 
grai^cal  and  climatic  conditions  and  the  consequent  varied 
productivity  of  the  soil.  There  were  the  arid  steppes  of  the 
southeast,  the  fairly  productive  prairie  of  the  southwest,  the 
middle,  or  "  black  earth"  (tchemoziom),  zone,  where  Hero- 
dotus says  the  **  laboring^'  Scythians  dwelt,  and  the  thick 
forest  of  the  north,  with  its  border  and  recurring  areas  of 
rich  soil.  The  great  waterways  were  also  factors  in  national 
development,  which  has  always  been  closely  connected  with 
the  three  great  rivers — ^the  Volga,  reaching  towards  Asia, 
the  Dnieper,  leading  to  Byzantium,  and  the  Neva,  flowing 
to  the  Baltic. 

Considering  this  diversity  of  natural  conditions  and  the 
additional  facts  that  the  Romans  on  the  south,  the  Teu- 
ton or  Germanic  tribe  on  the  west,  and  the  Norsemen 
at  the  northwest  were  in  frequent  conflict,  or  at  least  com- 
munication,, with  the  Slavonic  tribes,  it  is  not  surprising 
that  they  manifested  some  results  of  that  contact.  Unfor- 
tunately we  have  but  little  historical  information  concern- 
ing this  developing  period,  and  that  is  mostly  irom  antago- 
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nistic  sources.  It  is  of  great  interest  because  it  was  the 
preliminary  era  the  traditions  and  practical  traces  of  which 
are  discemitde  in  the  later  cohesive  nationality. 

While  intertribal  conflicts  were  frequent  and  knowledge 
of  them  was  brought  by  accidental  channds  to  Byzantium, 
the  Slavs  en  masse  were  not  seriously  considered  until  the 
reign  of  Justinian  (527-565),  when  they  b^gan  to  make 
raids  on  the  south  side  of  die  Danube.  They  had  been 
known,  however,  but  not  as  a  menace,  to  the  Eastern  Em- 
pire. Procopius  (500-565)  says:  "From  the  remotest 
period  the  Slavs  were  known  to  live  in  democracies,  and  they 
discussed  their  affairs  in  popular  assemblies"  {"  Gothica  s^u 
Bettum  Gothicum'' ) .  During  the  reign  of  Justinus  II  (  565- 
578)  the  Slavs  made  a  bolder  sally  from  their  unlmown 
country  and  attempted  to  conquer  the  whole  Balkan  penin- 
s^  (576)-  While  they  had  to  relinquish  tfieir  conquest 
after  holding  its  rural  portions  for  five  years,  they  suc- 
ceeded in  convincing  the  Romans  diat  they  were  not  to  be 
ignored.  They  became  better  known,  and  were  jusdy 
chai^ged  with  being  the  most  backward  of  all  the  Aryan 
races.  They  had  not  learned  the  sinq>lest  arts.  Their  boats 
were  tree-trunks  hollowed  out  by  fire.  They  knew  nothing 
of  defensive  armor,  and  while  they  could  put  thousands  of 
spearmen  and  bowmen  in  the  field  they  had  little  discipline 
and  sought  battle  in  defiles  and  by  ambuscades.  They  in- 
habited mud  huts  and  cultivated  land  to  a  very  limited 
degree.  They  knew  no  king,  but  lived  in  village  communities 
governed  by  the  heads  of  the  several  families  and  made  war 
under  temporary  elected  chiefs.  Even  the  Emperor  Mau- 
ricius  (582-602)  himself  ¥rrites  of  them:  "The  Slavs  like 
liberty ;  they  cannot  bear  unlimited  rulers  and  are  not  easily 
brought  to  submission^'  {"  Stategicum,**  chapter  XI). 

It  is  manifest  that  the  barbarians  who  harassed  the  Roman 
Emperors  were  only  a  portion  of  the  great  people  that  at  this 
same  period  had  practical  control  of  the  country  to  the  very 
borders  of  the  Baltic,  or  at  least  soon  appeared  in  that  ter- 
ritory. Indeed,  from  the  fact  thait  the  Eastern  Empire  was 
unmolested  by  them  for  some  fifty  years  after  fheir  attack 
upon  the  BaUcan  peninsula  just  mentioned,  it  is  pfx>baUe 
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that  a  ooosiderable  emigration  from  the  Danube  basin  took 
place.  At  any  rate,  we  are  able  to  trace  large  movements 
towards  the  Vistula  and  the  Dniq>er.  Within  the  next 
hundred  years  (seventh  century)  the  various  tribes  so  far 
increased  as  to  be  distinguished  by  different  names  and 
identified  with  definite  territories.  The  true  Slavs  con- 
trolled practically  all  of  the  western  half  of  what  is  modem 
European  Russia,  including  Pomerania,  Prussia,  and  former 
Poland,  although  many  names  distinguished  the  different 
groups  and  marked  the  degrees  of  Slavonic  purity.  The 
country  to  the  east  was  held  by  tribes  of  Finns,  Turanians, 
and  Finno-Tartar  mixture.  The  effect  of  soil  and  climate 
also  became  more  apparent  The  pure  Slavs  near  the  Baltic 
settled  into  fishermen  and  agricultural  people,  whose  con- 
tact with  the  Teutons,  the  Finns,  and  the  adventurous 
Norsemen  had  combined  with  the  Roman  influence  of  pre* 
ceding  centuries  to  rid  tfiem  of  their  nomadic  instinct  Sub- 
stantial villages  appeared  in  place  of  temporary  huts,  and 
by  the  bq^inning  of  the  eighth  century  the  north  had  be- 
come a  large  centre  of  population  and  afforded  a  consider* 
able  market  for  traffic  with  other  Baltic  inhabitants.  A 
settlement  on  the  river  Volkhov  near  Lake  Ilmen  was  con- 
sidered so  much  of  a  city  as  to  merit  a  name,  and  was 
accordingly  called  Novgorodt  a  name  that  in  itself  pro- 
claims colonization,  although  some  data  indicate  that  it  was 
really  established  by  the  Scandinavians  before  the  Slavs 
appeared.  At  all  events,  it  emerges  into  history  as  a  centre 
of  population  composed  of  Slavs,  Finns,  and  Swedes,  and 
as  the  object  of  frequent  raids  by  the  adventurous  Varangian 
branch  of  the  Norse  people  of  the  Baltic  waters.  Its  insti- 
tutions, both  civic  and  military,  also  indicated  even  then  a 
d^free  of  advancement  unknown  to  the  Slavo-Finnish 
tribes  to  the  north,  south,  and  east  of  it,  probably  due  to 
sea  communication  with  western  Europe.  This,  however, 
was  not  the  only  city  at  that  time  to  indicate  the  passing 
of  the  Slavs  from  a  nomadic  to  a  municipal  existence.  To 
the  south,  Kiev  came  into  view  on  the  Dnieper  out  of  an 
unknown  past  at  about  the  time  when  Novgorod  first  ap- 
peared.    As  the  kitter  bore  evidence  of  Western  ideas,  so 


144  MUSSIAN   CIVIL  LAW. 

Stances  because  of  the  reoognized  hereditary  right,  in  others 
because  he  was  the  most  ancient,  but  generally  by  dection. 
In  case  of  peril  from  without  several  volosts  of  people  speak- 
ing the  same  dialect  chose  a  teaqxvary  warrior  chief,  but 
never  gave  him  any  permanent  authority.  Within  themsdves 
the  thought  of  national  unity  seems  not  yet  to  have  had  a 
place.  The  idea  of-  state  government  was  brought  to  them 
by  foreigners.  These  early  community  dements  we  know 
existed  because  they  were  subsequently  devdoped  and  ad- 
vanced, but  more  particularly  because  many  distinguished 
Russian  and  German  scholars  have  carefully  compiled  con- 
vincing testimony  gathered  in  remote  parts  of  Russia  where 
little  change  has  occurred.  Although  the  vast  extent  of  terri- 
tory indicates  that  the.  people  dwdt  in  widdy  scattered 
groups,  there  is  evidence  that  in  many  places  villages  of  con- 
siderable size  existed.  Their  remains,  gorodicktche  (from 
gorod,  town  or  city) ,  have  been  found  in  great  numbers  in  the 
form  of  drcular  earthworks.  In  the  province  of  Tchemigov 
alone  one  hundred  and  sixty  were  found.  In  one  recently 
opened  some  Oriental  coins  were  found  corre^KXiding  with 
the  year  699,  or  two  centuries  before  the  marauding  Varan- 
gians came  into  the  country.  It  is  bdieved  that  there  was  at 
least  one  central  village  in  each  vdost. 

**  Ownership  of  land  by  community  without,  and  complete 
communism  within  the  family,  were  the  fundamental  de- 
ments in  the  structure  of  the  village  at  the  dawn  of  Russian 
history,''  says  Mr.  Isaac  A.  Hourwidi  in  his  very  able  and 
exhaustive  artide  on  **  The  Economics  of  the  Russian  Vil- 
lage'' {"  Studies  in  History,  Econcxnics,  and  Public  Law," 
Columbia  Coll^;e,  Vol.  II,  p.  i,  1892). 

Besides  these  villages  of  the  volosts  it  is  certain  that  Nov- 
gorod and  Kiev  early  became  not  only  large  commercial  cen- 
tres, but  by  traffic  with  f ordgners  beoune  more  advanced  and 
spread  thdr  definite  organized  government  to  smaller  dties 
founded  as  colonies  or  dq)endendes.  E^>edally  was  this  so 
in  the  north  around  Novgorod.  There  can  be  no  doubt  that 
this  dty  was  a  republic  and  was  governed  practically  on  the 
same  theory  as  the  mir  and  the  volost,  with  variations  to  suit 
a  munidpality  with  commercial  life  and  cosmopolitan  char- 
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acteristics.  Notwithstanding  that  Nestor  ( 1056-1 1 14),  the 
Fatfier  of  Russian  history,  wrote  much  that  seems  only  an 
echo  of  the  Scandinavian  sagas  and  the  Russian  bilini,  still  his 
**  Chionide''  has  in  many  respects  been  corroborated  by  sub^ 
sequent  ardueological  discoveries.  He  says  that  the  Novgor- 
odians  had  been  harassed  by  tribal  ccmtentions  in  the  country 
to  the  north,  the  south,  and  the  east,  and  by  piratical  incur* 
sions  from  across  the  Baltic  To  end  it  all  they  said:  **  Let 
us  seek  a  Prince  who  will  govern  and  speak  to  us  according 
to  justice."  Then  Nestor  says  that  Novgorod  and  its  colo* 
nies  and  adjacent  tribes  declared  to  the  Varangian  princes: 
**  Our  country  is  large  and  everytfiing  is  here  in  abundance, 
but  order  and  justice  are  lacking— come  and  take  possession 
and  govern  us.'" 

Whether  we  take  the  theory  that  tfie  Varangians  were  of 
Scandinavian  origin,  that  they  were  Slavs  who  had  founded 
cokxiies  in  the  Scandinavian  r^ons,  or  that  they  were  merely 
oqMitrialed  Slavs,  Scandinavians,  and  adventurers  of  other 
nations^  each  one  of  which  dieories  has  much  evidence  to 
support  it,  matters  little.  Their  advent  in  the  year  862  is 
certainly  important  as  marking  the  beginning  of  Russian  en- 
tily  and  name.  (''  De  Origine  Russarum/'  Theophilus  Si^- 
fried  Bayer,  1694-1738.) 

Whether  by  invitation  or  by  conquest  these  Scandinavians 
did  oooie  into  not  only  the  northern  centre  of  Slavonic  in- 
fluence at  Novgorod,  but  also  to  the  southern  centre  at  Kiev. 
The  Varangian  Rurik,  who  had  hearkened  to  the  Novgoro- 
dian  call,  backed  by  his  sturdy  followers  (862-879),  proved 
sagacious  enough  to  secure  the  adherence  of  all  the  northern 
people  and  fix  the  first  Russian  capital  at  Novgorod  and  also 
to  found  a  dynasty  which  his  immediate  successor,  Oleg  (879- 
913),  as  regent  for  Igor  (879-945),  was  powerful  enough 
to  impose  on  the  south  and  hold  by  removing  the  capital  to 
Eaev  in  882.  These  foreigners  came  among  the  Slavs  as  a 
bettering  and  a  cementing  element  During  the  centuries  in 
which  the  Carpathian  tribes  were  enlarging  into  a  great 
people,  ^reading  in  spots  from  the  Saxon  forests  to  the  Ural 
Mountains  and  from  the  Black  Sea  to  the  Arctic  Circle,  dif- 
ferent portions  of  the  mass  were  subjected  to  influences  that 
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had  much  to  do  with  a  rate  of  progress  that  was  not  oidy 
unequal,  but  strongly  tended  to  segregation  of  important 
parts  of  the  great  mass.  To  the  south  they  had  met  the 
Roman  legions  so  early  as  527,  during  the  reign  of  Justinian, 
and  for  fifty  years  thereafter  were  the  terror  of  Constan- 
tinople, ever  keeping  in  warring  or  commercial  communica- 
tion with  the  Eastern  Roman  Empire.  They  also  un- 
doubtedly met  with  the  Christian  religion,  and  must  have 
learned  even  of  the  schisms  of  the  eariy  church.  .  The  fol- 
lowers of  Nestorius,  a  Syrian  Ushop  who  was  made  Patri- 
arch of  Constantinople  in  428  and  subsequently  taught  the 
Monophysite  heresy,  were  said  to  have  been  found  in  Tar- 
tary,  China,  and  India  in  the  fifth  century.  It  is  dear  from 
''  De  Thematibus"  by  the  Emperor  Constanttne  Porphyro- 
genitus  (905-959) ,  that  the  nearer  Slavs  were  not  beyond  its 
influence,  notwithstanding  they  still  adhered  to  their  pagan 
worship.  The  Baltic  territory  likewise  must  have  heard  of 
Christianity  very  early,  considering  its  communication  with 
the  western  parts  of  Europe.  The  probabUity  is  the  greater 
when  it  is  considered  that  the  early  Slavonic  settlements 
extended  atong  ahnost  the  entire  southern  coast  of  the  Baltic 
Sea,  that  a  Slavonic  town  once  occupied  the  present  site  of 
the  city  of  Lubeck,  and  that  the  whole  territory  between  the 
Oder  and  the  Vistula  was  strongly  Slavonic  prior  to  the 
advent  of  Rurik.  All  of  that  country  was  within  reach  of 
the  branches  of  the  great  commercial  path  which  the  Lom- 
bards, the  Saxons,  and  the  Danes  kept  open  between  tiie 
Mediterranean  and  the  eastern  Baltic  Sea  centuries  prior  to 
the  formation  of  the  Hanseatic  League. 

It  will  thus  be  noted  that  the  northern  Russians  probably 
got  their  first  impressions  of  Christianity  from  the  Roman 
branch  of  the  church,  and  that  those  of  the  south  first  met 
with  its  teachings  through  the  Eastern  or  Greek  Church. 
Indeed,  just  at  about  the  time  when  the  Norse  dynasty  was 
establishing  its  control  over  western  Russia  the  great  schis- 
matic controversy  had  reached  an  acute  stage.  The  great 
quarrel  between  the  Patriarch  Photius  and  the  Pope  Nicholas 
I,  which  laid  the  foundation  for  the  separation  two  centuries 
later,  took  place  m  867.    It  was  shortly  after  this  that  Oleg 
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removed  his  Russian  capital  to  Kiev  and  assumed  the  con* 
troi  of  the  powerful,  but  hitherto  indq)endent,  tribal  chiefs 
or  princes  and  their  people,  completing  the  work  begun  by 
Rurik  at  the  north.  Nestor  says  that  even  before  this  event 
the  Kievians  had  sent  embassadors  to  Michael  III  (842- 
867)  at  Constantinople  to  request  baptism  in  the  Christian 
faith,  and  that  consequently  Christianity  was  introduced  into 
Russia  in  865.  This  is  supported  >y  the  careful  Karamzin 
in  his  "'  History  of  Russia/'  The  true  Slavonic  apostles, 
however,  were  die  brothers  Cyril  and  Methodius,  who  in  848 
were  sent  by  the  Byzantine  Empress  Theodora  first  to  the 
Khazars  of  the  Crimea,  who  had  requested  a  teacher  of 
Christianity,  and  afterwards  went  by  request  to  Moravia, 
Bulgaria,  Servia,  Pannonia,  and  Bohemia.  Their  use  of 
the  vulgar  tongue  at  mass  was  approved  by  Pope  Adrian  II. 
They  translated  the  Gospels  into  old  or  church  Slavonic, 
their  work  being  the  oldest  literary  monument  of  that  tongue. 
Indeed,  it  was  the  first-named  brother  who  invented  the 
Cyrillic  alphabet,  which  is  still  used  by  the  Gredc  Church 
Servians  and  in  a  modified  form  by  the  modem  Russians. 
The  Russians,  however,  were  still  pagans,  however  tolerant 
they  were  of  Christian  teachers  among  them,  and  were  bent 
on  material  rather  than  religious  advancement 

01^8  methods  of  rewarding  his  chief  followers  with 
grants  of  land  marked  the  banning  of  the  Russian  feudal 
system,  which  became  later  more  inhuman  than  it  ever  was 
in  central  and  western  Europe.  He  likewise  established  a 
military  profession,  which  the  Slavs  had  permitted  to  become 
merely  an  occasional  pursuit  for  preserving  tribal  indepen- 
dence. 

This  Norse  war  spirit  required  an  object,  and  in  the  fact 
that  Constantinople  became  marked  for  conquest  one  is 
impressed  with  the  evolution  of  the  weakly  constituted  Slav 
tribes  into  the  strongly  united  and  numerous  Russian  people. 
At  this  time  the  true  glory  of  th€' great  Roman  Empire  had 
faded  into  history.  The  Western  Empire  had  become  a 
mere  fiction,  and  its  modified  title  of  .Holy  Roman  Empire 
was  already  a  landless  imperial  name  for  whose  possession 
the    Germanic    princes    were    struggling,    intermittently 
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thwarted  or  assisted  by  the  Roman  Pontiffs.  The  Eastern 
Empire  had  become  recognized  by  the  title  of  "  Byzantine" 
instead  of  the  honored  "  Roman,"  and  revered  less  the 
ancient  warring  eagles  than  the  civil  emblem  of  star  and 
crescent,  which,  by  a  strange  irony,  the  later  Moslems 
adopted  and  still  retain.  After  Justinian  no  ruler  could  claim 
Latin  as  his  native  tongue,  and  as  that  language  became 
strange  so  did  the  great  laws  of  that  Emperor  become  obso- 
lete or  forgotten  under  utilitarian  modifications.  Even  the 
Christian  religion,  whose  final  conquest  of  paganism  was 
completed  when  Justinian  closed  the  Philosophic  Schools  of 
Athens  in  528,  had  become  artificial  and  schismatic  by  the 
iconoclastic  movement  and  contact  with  the  rising  Moham- 
medanism. Effete  Orientalism  had  laid  hold  upon  the  phan- 
tom of  a  departed  imperial  power.  Corruption  mariced  the 
civil  institutions,  whilst  disorder,  n^lect,  and  lack  of  pa- 
triotism rendered  useless  a  mercenary  army  recruited  from 
all  parts  of  the  world. 

The  Empire  of  the  Caliphs  was  disintegrated,  and  Eu- 
rope was  still  in  the  midst  of  the  debacle  following  the  death 
of  Charlemagne. 

It  was  so  ordered  that  amid  this  decay  Leo  VI,  of  scholarly 
inclination,  became  the  head  of  the  Byzantine  Empire,  but 
he  perceived  not  the  new  danger  threatening  his  subjects 
while  he  perused  his  lettered  parchments. 

Then  it  was  that  Oltg^  with  his  sturdy  Norse-Slavonians, 
descended  the  Dnieper  and  hung  his  shield  in  derision  upon 
the  Golden  Gate  of  Constantinople  (907).  The  Gredcs  were 
unprepared  but  artful.  The  Slavs  were  overawed  by  the 
indicia  of  material  resources,  but  crafty.  Oleg  and  his 
eighty  thousand  followers  were  content  to  wrest  from  the 
Byzantine  Empire  "  an  ignominious  treaty  and  an  enormous 
ransom." 

This  treaty  was  oral  and  stipulated  merely  the  terms  of 
the  peace,  but  a  few  years  afterwards  a  written  treaty  of 
alliance  and  commerce  was  entered  into  between  Oleg  and 
Leo  VI.  We  are  indebted  to  Nestor  for  the  preservation  of 
the  terms  of  this  earliest  document  of  Russian  international 
law,  which  is  important,  not  only  as  such,  but  also  because  of 
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the  references  it  contains  to  the  laws  already  in  force  among 
the  Russians.  It  recognizes  the  title  of  Grand  Prince  as 
belonging  to  the  successor  of  Rurik,  that  his  power  was 
founded  on  his  ability  to  compel  the  tribes  to  pay  tribute  in 
valuables  and  men,  and  also  that  he  was  only  a  prince  among 
the  other  princes  or  boyars  who  rallied  under  his  standards. 
Further,  the  amalgamation  of  Slav  and  Norse  in  the  Russian 
appears  in  the  names  of  the  thirteen  treaty  makers  sent  by 
Oltg.    Ten  are  Norman  and  three  Slavonic. 

The  following  excerpts  are  material  to  the  present  inquiry : 

Preamble:  "We,  native  bom  Russians  .  .  .  deputized 
by  the  Grand  Prince  of  Russia  and  by  all  the  illustrious 
boyars  who  recognize  his  authority,  to  you,  Leo,  ...  to 
express  the  desire  to  see  good  understanding  between  the 
Christians  and  the  Russians  for  many  long  years,  according 
to  the  will  of  our  princes  and  of  all  the  subjects  of  01%.  .  .  . 
According  to  the  rites  of  the  religion  of  our  country,  wc 
have  sworn  on  our  arms  to  maintain  a  faithful  r^;ard  hereof. 

''Art  I.  In  the  first  place  let  us  be  united,  O  Greeks.  .  .  . 

*'  Art  2.  Every  wrong  must  be  proven,  and  in  default  of 
witnesses  it  is  the  accused  who  shall  be  put  on  oath  and  not 
the  accuser. 

"  Art.  3.  If  a  Russian  kill  a  Christian  or  a  Christian  a 
Russian,  the  assassin  shall  suffer  death  in  the  same  place 
where  the  crime  has  been  committed.  If  the  murderer  have 
a  domicile  and  fly  from  justice,  his  estate  shall  go  to  the 
next  of  kin  of  his  victim  but  without  prejudice  to  the  rights 
of  the  wife  of  the  murderer,  who  shall  not  be  deprived  of 
that  which  the  law  accords  to  her.  .  .  . 

"  Art.  4.  He  who  strikes  his  equal  with  a  sword  or  other 
arm  shall  be  condenmed  to  pay  .  .  .  according  to  the  Rus- 
sian JLaw.  •  •  . 

"  Art.  7.  If,  among  a  number  of  slaves  bought,  there  be, 
in  Greece,  some  Russian  subjects,  or  in  Russia,  some  Grecian 
subjects,  they  must  be  set  at  liberty  upon  receipt  of  the  price 
paid  for  them  or  at  least  the  price  current  of  slaves.  .  .  . 
As  to  the  Russians  who  may  desire  to  serve  the  Greek 
Sovereign,  they  shall  have  the  right  to  remain  in  Greece  if 
such  be  their  will. 
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*'  Art  8.  If  a  Russian  slave  escape  or  if  he  be  kidnapped 
by  one  who  pretend  to  be  his  owner,  the  true  owner  shall 
have  tfie  right  to  seek  him  and  take  him  wherever 
found.  .  .  . 

'"  Art  9.  If  a  Russian  subject  in  Greece  die  while  in  the 
service  of  the  Emperor,  without  having  disposed  of  his  per- 
sonal  property t  leaving  neither  children,  brothers,  or  sisters, 
his  property  shall  he  sent  to  Russia  for  his  next  of  km.  If, 
before  dying,  he  has  made  a  wUl,  the  property  shall  be  given 
to  his  Iq^atee.'' 

It  is  also  stated  in  the  conclusion  that  the  treaty  was 
written  with  cinnabar  upon  two  rolk  of  parchment,  '^  at  the 
end  of  which  the  Gredc  Emperor  has  fixed  his  signature.'' 
It  would  seem  that  the  Russians  did  not  sign,  which  is  not 
surprising  in  view  of  their  illiteracy,  but  they  took  one  copy, 
and  after  they  had  sworn  by  tfietr  weapons  on  the  other  copy 
to  observe  its  terms  left  it  with  the  Gredcs. 

Nestor  says,  also,  that  it  was  written  in  Greek,  Latin,  and 
Slavonic 

After  the  death  of  Oleg,  in  913,  Igor  took  control  in 
person,  and  on  a  second  expedition  against  Constantinople, 
after  a  disastrous  first  campaign,  succeeded  in  wringing  a 
rich  ransom  from  the  Greel^  and  entered  into  a  new  treaty 
witfi  them  (945). 

While  it  is  largely  confirmatory  of  Ol^s  treaty,  some  of 
its  terms  adumbrate  some  later  Russian  civil  and  political 
institutions  and  indicate  some  progress  in  Christianity. 

''Art  I.  We,  Russians,  embassadors  and  merchants, 
.  .  .  sent  by  Igor,  Grand  Prince  of  Russia,  who  reigns  over 
all  the  principalities  and  the  inhabitants  of  those  countries, 
etc  .  .  . 

**  The  Russians  promise  never  to  break  this  alliance  .  .  . 
under  penalty,  on  the  part  of  those  who  have  been  baptized, 
to  suffer  all  the  temporal  and  eternal  pains  which  the  Al- 
mighty will  inflict  upon  them;  as  to  the  others,  to  be 
deprived  of  all  help,  to  be  unable  to  protect  tfiemsdves  by 
their  shidds,  to  be  pierced  with  their  own  swords,  arrows, 
and  other  arms,  and  finally  to  be  enslaved  in  this  worid  and 
the  other. 
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"  Art.  2.  The  Grand  Prince  of  Russia  as  also  his  boyars 
shall  be  freely  permitted  to  send  into  Greece  thetr  ships, 
their  embassadors,  and  their  merchants/* 

The  remaining  articles  refer  to  matters  of  criminal  law, 
territorial  control  along  the  Black  Sea,  the  fishing  industry 
at  the  mouth  of  the  Dniq>er,  and  the  formalities  of  signature 
and  ratification. 

Four  important  facts  are  especially  noticeable :  The  recog- 
nition of  the  principalities,  the  voice  of  the  lesser  princes  in 
the  central  government  and  their  absolutism  within  their  own 
domains,  the  importance  of  the  commercial  class — ^probably 
from  the  powerful  and  growing  cities  of  Kiev,  Novgorod, 
Tchemigov,  Pskov,  and  Smolensk,  and  the  Christian  faith  of 
some  of  the  Russian  embassadors. 

A  French  jurisconsult  of  distinctkm  also  emphasizes  the 
fdlowing  points  to  be  deduced  from  these  treaties : 

**  I.  That  there  already  existed  a  Russian  law. 

*'  2.  That  the  Russians  had  already  recognized  the  testa- 
mentary right  and  that  wills  of  Russians  residing  even  in 
Constantinople  should  be  given  effect. 

''3.  That,  far  from  admitting  the  right  of  aubaine, — 
monstrous  child  of  feudality, — the  personal  property  of 
every  Russian  who  died  in  the  Greek  Empire  belonged  to 
the  mother-country  on  default  of  heirs."  ("  Aperqu  histar- 
ique  de  la  Ugislatian  de  V Empire  de  Russie,"  Victor  Foucher, 
Paris,  1841.) 

Aside  from  the  conversion  to  Christianity  of  Olga,  widow 
of  Igor,  manifested  by  her  baptism  at  Constantinople  in  955, 
just  after  she  had  surrendered  her  regency  to  her  son  Svia- 
toslav,  and  the  latter's  unsuccessful  expedition  against  the 
Greeks,  little  occurred  to  advance  the  interests  of  the  people 
at  large  until  the  death  of  Sviatoslav  in  972  and  the  division 
of  the  country  among  his  three  sons.  laropolk  reigned  at 
Kiev,  Oleg  in  the  country  of  the  Drevilians  (north  and  west 
of  Kiev),  and  Vladimir  at  Novgorod.  The  civil  wars  which 
followed  resulted  in  Vladimir  (972-1015)  becoming  sole 
ruler  by  the  assistance  of  an  army  of  Varangians,  to  whose 
country  he  had  fled  at  the  outset  of  the  struggle.  He  stands 
in  history  as  one  of  the  great  men  of  the  early  period.    After 
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several  years  of  unyielding  adherence  to  pagan  worship  he 
became  a  convert  to  Christianity  and  the  first  Russian  ruler 
of  that  faith.  By  his  marriage  in  988  to  Anne,  sister  of 
Basil  II,  of  Byzantium,  he  brought  that  empire  and  Russia 
closer  than  they  had  ever  been  and  gave  definite  encourage- 
ment to  that  religious  conquest  from  the  south  which,  with 
the  former  military  conquest  from  the  north,  comlnned  to 
give  the  Russians  a  national  identity. 

The  reign  of  Vladimir  the  Great  brought  radical  changes. 
Compulsory  baptism  of  the  people,  foundation  of  schools  for 
young  men  to  study  the  Scriptures, — ^translated  into  the 
Slavonic  language, — ^the  destruction  of  the  pagan  idol  Pe- 
rune,  and  the  erection  on  its  former  site  of  the  Church  of 
Saint  Basil  (religious  name  Vladimir  had  taken  at  his  bap- 
tism) were  all  potent  influences  in  establishing  Christianity, 
although  some  centuries  passed  ere  the  lower  classes  ceased 
worshipping  their  pagan  gods.  Our  interest  in  Vladimir 
arises  principally  from  the  foundation  he  laid  for  the  later 
development  of  the  state  championship  of  the  Orthodox 
faith.  A  metropolitan  was  installed  at  Kiev  under  the  patri- 
archate of  Constantinople.  The  special  ardonances,  or  de- 
crees of  rights  and  privil^;es  of  the  clergy,  which  followed 
have  been  preserved  and,  indeed,  largely  remain  in  force 
even  to  this  day.  Vladimir  decreed  that  his  children  and 
descendants  to  the  last  generation  should  not  interfere  with 
decisions  in  ecclesiastical  matters,  which,  according  to  him, 
did  not  come  within  the  authority  of  either  the  princes  or 
the  boyars,  but  should  be  exclusively  reserved  to  the  metro- 
politans and  the  bishops.  Some  of  the  affairs  arbitrarily 
placed  within  the  clerical  jurisdiction  are  as  follows :  R^^- 
lation  of  marriages,  discord  between  husband  and  wife, 
divorce,  rape,  adultery,  polygamy,  fasts,  profanation  of 
church  property,  witchcraft,  heresies,  ill-treatment  of  parents 
by  their  children,  poisoning,  robberies  in  churches,  acts  of 
indecency  in  holy  places,  illegitimate  sexual  relations,  abor- 
tion, and  controversies  concerning  weights  and  measures. 
C' Etudes  histarique  sur  la  Ugislatian  russe"  S.  G.  Zizas, 
Paris,  1862.) 

The  clergy  as  a  distinct  dass  was  specifically  created  and 
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awarded  special  personal  privileges.  Among  those  enumer- 
ated as  subject  soldj  to  the  ecclesiastical  jurisdiction  were 
the  bishops,  monks,  nuns,  guardians  of  church  property, 
widows,  the  poor,  the  sick,  and  physicians. 

It  was  also  decreed  that  of  the  costs  and  fines  in  all  state 
civil  causes  the  church  should  take  one-tenth,  the  sovereign 
the  remainder.  To  insure  honesty  in  this  r^fard  it  was 
provided  that  no  judgment  should  be  rendered  without  the 
presence  of  a  metropolitan. 

While  some  Russian  historians  doubt  that  Vladimir  be- 
stowed all  the  jurisdiction  claimed  by  the  clergy,  and  charge 
the  latter  with  using  their  superior  learning  to  invent  much 
of  it,  there  can  be  no  doubt  that  at  the  end  of  that  monarch's 
reign  the  first  Metropolitan  of  Russia,  Theopempt  (1015- 
1019),  was  settled  at  Kiev,  that  he  was  a  Greek,  and  that 
he  was  familiar  with  the  collection  of  canonical  decrees  or 
Nomoccmon  of  the  Patriarch  Fhotius,  wherein  the  Roman 
law  had  been  moulded  into  a  form  tending  to  broaden  the 
tenq>oral  power  of  the  clergy  under  the  Byzantine  Emperors. 
There  is  likewise  abundant  authority  to  show  that  the  works 
of  the  first  Christian  Prince  of  Bulgaria,  Simeon  (888^27), 
had  already  reached  Russia,  united  as  the  two  countries  were 
geographically  and  ethnologically.  He  had  been  educated 
at  G>nstantinople  and  had  imbibed  Byzantine  conceptions  of 
government  and  religion.  He  had  caused  translations  into 
Slavonic  of  the  Ecloga  of  Leo  HI  (717-740),  and  had 
began  a  compilation  of  the  Byzantine  civil  and  canonical 
laws.  C*Legatio  Liutprandi  Episcopi  Crenumensis  ad 
Nicephorum  Phocam"  contained  in  the  collection  of  Ludo- 
vico  Antonio  Muratori,  *'  Scriptores  Rerum  Italicarum/* 
VoL  II,  Part  I) .  These  works  produced  a  judicial  literature 
consisting  of  translations  from  the  Greek  and  compilations 
from  Hebrew  and  Byzantine  materials,  all  of  which  the 
Greek  clergy  carried  with  them  to  Russia,  where  it  served  for 
centuries  in  ecclesiastical  and  even  civil  courts,  particularly 
in  the  former,  because  the  clergy  had  no  guides  in  the  cus- 
tomary laws. 

Aside  from  the  foundation  of  the  ecclesiastical  jurisdiction 
Vladimir  did  little  to  advance  the  dvil  and  administrative 
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side  of  his  govemment  beyond  giving  new  force  to  the  in- 
stitutions which  had  developed  since  the  original  entrance 
of  the  Varangians  into  the  country.  Rurik  and  his  succes- 
sors treated  their  co-adventurers  more  as  companions  in 
arms  than  as  subjcct%-and  from  among  diem  were  sdected 
the  high  official  advisers,  the  military  chiefs,  and  die  citi- 
zens honored  by  the  sovereigns  with  inqx>rtant  duties  in 
their  behalf.  To  diem  was  reserved  die  honor  of  com- 
posing the  drou  jina,  or  personal  guard,  of  the  Grand  Prince, 
some  of  them  acting  at  the  same  time  as  his  Douma,  or 
Council  of  State.  The  droujifmiki  were  die  faidiful,  the 
devoted  men  of  the  Prince.  Some  nrere  of  the  blood  of 
Rurik  and  had  princely  tides  and  appanages,  but  others  re- 
ceived as  rewards  for  their  fidelity  the  rank  of  hayar  and 
control  of  large  territories,  but  they  were  subject  always  to 
the  dominant  willof  the  soverdgn  as  to  matters  of  state  and 
held  their  fiefs  rather  at  his  will  than  by  any  hereditary 
tide.  He  could  constitute  them  a  high  court  of  justice^  a 
council  of  war,  or  send  them  individually  as  vaieuodes,  or 
governors,  of  territories,  or  as  possadnikis  or  lieutenants^  to 
cities.  The  common  people  within  those  respective  terri- 
tories and  cities,  as  well  as  in  domains  reserved  to  the  crown 
direct, — ^ruled  by  special  governors  or  lieutenants^ — in  spite 
of  the  state  changes  retained  dieir  democratic  mtr  and  veche 
for  administrative  and  judicial  functions,  although  die  will 
of  the  sovereign  was  at  times  imposed  upon  the  whole  body 
of  the  people,  as  illustrated  by  Vladimir  abolishing  and 
afterwards  re-establishing  the  capital  penalty  for  certain 
crimes.  While  andendy  die  Slavonic  judicial  administra- 
tion dq)ended  alone  upon  the  conscience  of  th%  dders  and 
judges  appointed  by  the  mtr  or  the  volast,  guided  by  die 
established  customs  of  each  particular  tribe,,  when  the  Va- 
rangians appeared  they  brought  the  andent  Scandinavia 
laws,  which,  becoming  amalgamated  with  native  customs, 
in  time  produced  a  conqx>site  system  resting  on  the  two 
andent  sources  and  became  effective  as  a  general  Slavonic 
customary  law. 

Rambaud,  in  his  *'  Histoire  de  la  Rauie/'  enumerates  the 
classes  existing  at  the  dose  of  Vladimir's  reign,  and  dtes 
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autfaorities  for  claiming  that  the  draujima  was  not  only  no 
longer  confined  to  the  Varangian  descendants^  but  included 
many  Slavs  without  reference  to  their  rank,  thus  giving  to 
that  body  a  grade  of  nobility  dependent  upon*the  will  of  the 
sovereign.  It  had  its  grades,  however, — the  boyars,  or  most 
honored  and  trusted;  the  mauges,  equivalent  to  the  French 
baron,  and  the  gridi,  or  simple  imperial  guards.  The  active 
military  class,  of  Tidiich  the  draujina  formed  the  staff,  was 
likewise  open  to  men  of  the  sword  generally.  It  appears 
that  each  boyar  also  maintained  his  own  draujina,  con^osed 
of  the  principal  men  among  the  number  iie  was  bound  to 
bring  to  the  support  of  the  Grand  Prince. 

There  was  next  a  class  of  freemen  (lieudi)^  who  might 
be  merchants^  dvil  functionaries,  or  soldiers. 

The  rural  masses,  who  were  already  beginning  to  bear  the 
weight  of  the  growing  Russian  state  by  reason  of  their  sub- 
jection to  the  absolute  power  of  the  prince  or  some  baron 
who  had  been  favored  by  a  grant  from  the  Grand  Prince, 
no  longer  enjoyed  the  primitive  liberty  which  marked  the 
tribal  institution.  The  countryman  or  small  landholder  was 
called  smerd  (from  stnerdet,  to  have  a  bad  smdl)  or  tnou- 
gak,  a  contemptuous  diminutive  of  numge,  or  baron. 

There  was  still  a  lower  class, — the  slaves,— called  rabi  or 
kholopi.  Slavery  resulted  from  purchase,  insolvency,  birth 
during  slavery  of  the  parents,  but  principally  from  capture 
in  war.  The  Byzantine  influence  is  especially  noticeable  in 
the  insolvent  slavery.  We  read  even  in  the  Twelve  Tables : 
**  Ni  judkatum  facit,  out  quips  endo  em  jurex  znndicit  secum 
ducito;  vincito,  out  nervo,  out  compedibus  quindecim  pondo 
ne  majore  out  si  vokt  minare  vincito/' 

At  the  time  of  Vladimir  the  early  Slavonic  purdy  patri- 
archal household  had  become  subservient  to  the  village  com- 
munity, which  possessed  definite  territorial  limits  wherein 
die  several  houadidds  as  copartners  in  the  enjoyment  of  an 
undivided  property  became  answerable  as  a  imit  to  the  lord 
paramount  for  tribute  and  for  crimes  and  misdemeanors. 
Each  housdidd  community  had  its  own  land  in  common 
among  its  own  members,  but  represented  a  unit  in  the  larger 
body  of  owners  in  common  as  to  arable  lands  and  forests 
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within  the  limits  of  the  village  oommunity.  This  systenii 
however,  varied  in  administrative  details  in  different  parti 
of  Russia,  owing  largdy  to  the  fact  that  the  peasants  .were 
no  )oDgcc  free  owners  of  the  soil,  but  had  only  the  right 
of  possession  subject  to  the  restrictions  emanating  from  the 
princely  owner  of  the  territory  or  his  baron  holding  the  fief. 

These  features  were  but  mile-stones  along  the  road  of 
Aryan  traditions.  Sir  Henry  Maine,  in  his  **  Village  Cam- 
munities"  shows  that  similar  institutions  have  existed  in  all 
Aryan  nations  from  the  plains  of  the  Punjab  to  Ireland. 
Professor  Kovalevsky,  in  his  "Modem  Customs  and  An- 
cient Laws  of  Russia,"  says:  *'  Village  communities  rqire- 
sent  a  distinct  period  in  the  social  devdqpment  of  mankind, 
a  period  which  ought  to  be  placed  between  die  patriarchal 
and  the  feudal  periods."  This  is  likewise  supported  by 
Maurer  in  his  '' Mark,  Hof  und  Dorf  Verfassung" 

It  must,  further,  not  be  overlooked  that  the  ancient  veche, 
or  folkmote,  of  the  Slavs  had  lost  much  of  its  power  at  the 
dose  of  Vladimir's  reign.  While  never  absolutely  a  repre- 
sentative assembly  of  the  whole  people,  and  rardy  embradng 
more  than  tribal  or  village  chief  housdidders,  it  was  never- 
thdess  a  distinct  institution  throughout  Slavonic  territory 
when  the  Varangians  appeared.  Indeed,  they  came  at  the 
call  of  a  folkmote  composed  of  the  chief  people  of  Novgorod 
and  the  surrounding  country.  While  as  a  national  institu- 
tion it  had  become  less  important,  it  was  still  in  vogue  under 
varying  and  limited  conditions  according  to  territory,  pre- 
serving all  its  peculiar  andent  traits  as  a  sort  of  popular 
assembly,  particularly  that  which  required  unanimity  of  de- 
dsion.  Dithmar  of  Mersd>urg,  in  his  **  Chronide,"  speak- 
ing of  the  early  Slavonic  f olkmotes,  says : ''  Unanimi  consilio 
ad  placituni  suimet  necessaria  discutientes  in  rebus  efUciendis 
omnes  concordant/* 

It  would  seem  that  while  Vladimir  and  his  predecessors 
had  no  need  for  pc^ular  assemblies  in  national  affairs,  they 
permitted,  by  indifference,  the  andent  Slavonic  democratic 
principle  to  be  kept  alive  among  the  lower  classes,  content 
td  let  them  conduct  their  own  local  affairs  provided  tribute 
were  forthcoming  in  food,  money,  and  men.    Thus  way  was 
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made  for  the  later  Sobers  and  other  assemblies  partaking  of 
popular  representation  intermittently  present  in  Russian 
history. 

Indeed,  a  new  conception  of  statehood  was  gradually 
spreading  by  reason  of  the  progress  of  Christianity  and  the 
political  instruction  of  the  Greek  priests,  who  alone  repre- 
sented the  advanced  intelligence  of  the  age.  They  carried 
into  Russia  the  idea  of  a  united  empire,  ruled  by  an  unfet- 
tered monarch,  supported  by  a  permanent  army,  a  hierarchy 
of  oflSdals,  a  national  clergy,  and  a  body  of  jurisconsults 
dominated  by  the  priesthood,  an  idea  so  unknown  to  both 
Slav  and  Varangian  that  time  alone  could  accomplish  its 
fall  acceptance  by  the  Russian  people.  (Rambaud,  *'  His- 
toire  de  ta  Russie/') 

It  was  this  condition  of  affairs  that  the  son  of  Vladimir 
found  after  he  had  thwarted  his  father's  last  wishes  by  van- 
quishing his  brothers,  and  from  Prince  of  Novgorod  became 
flie  ruler  of  the  whole  country  as  Yaroslav  the  Great  ( 1016* 
1054).  His  reign  marks  what  may  be  termed  the  second 
period  in  Russian  barbarian  histoiy.  He  arranged  mar- 
riages between  his  daughters  and  the  Kings  of  France,  Nor- 
way, and  Hungary,  and  between  his  son  and  a  daughter  of 
the  Byzantine  Emperor.  He  offered  asylum  to  proscribed 
princes  of  England,  Sweden,  and  other  countries.  Kiev 
under  his  sway  maintained  and  increased  its  importance  as 
a  great  trade  depot,  where  the  merchants  of  Holland,  Scan- 
dinavia, Germany,  and  Hungary  met  en  route  between  the 
Baltic  and  the  Black  Seas.  It  was  the  object  of  embellish- 
ments rivalling  those  of  Constantinople,  even  to  the  extent 
of  having  a  Cathedral  of  Saint  Sophia,  a  Golden  Gate,  and 
a  monastery  of  Saint  Irene.  Yaroslav  secured  artists,  schol- 
ars, and  workmen  from  other  countries  and  especially  from 
Greece,  and  founded  a  school  at  Novgorod  similar  to  the 
one  his  father  had  founded  ^at  Kiev.  Under  him  it  can 
truthfully  be  said  that  Russia  was  more  a  European  state 
than  it  ever  became  during  any  part  of  the  six  centuries 
after  him. 

The  reign  of  Yaroslav  is  especially  notable  in  Russian  his- 
tory by  reason  of  his  efforts  towards  systematic  and  definite 
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legislation,  for  which  he  received  the  title  of  "the  ^gis- 
lator/'  His  activity  in  this  sphere,  however,  seems  to  have 
originated  from  circumstances  rather  than  from  any  con- 
templated initiative  on  his  part  Amid  the  disturbances  icir 
lowing  the  death  of  his  father;  who  had  given  him  Novgo- 
rod, the  citizens  of  that  city,  long  accustomed  to  and  jealous 
of  their  self-governing  municipal  assemblies,  resented  his 
assumption  of  autocratic  authority.  While  this  dispute  was 
in  progress  the  fratricidal  conflict  among  the  sons,  of  Vladi- 
mir jeopardized  Yaroslav  personally  and  also  Novgorod,  his 
inheritance.  Then  it  was  that  his  people  laid  aside  dieir 
grievances  and  rallied  to  his  standard.  In  return  they  re- 
ceived from  him  the  famous  Russkaia  Pravda,  at  once  both 
a  charter  of  political  rights  and  a  code  of  private  law  ( 1018). 
The  subsequent  successful  subjugation  of  the  Russian  prin- 
cipalities or  appanages  enabled  him  to  extend  its  provisions 
accordingly.  Thus  this  first  Code,  considered  by  later  jurists 
zszlex  barboramm,  took  its  place  as  the  first  judicial  nxmu- 
ment  of  the  Russian  people.  There  is  no  doubt  that  it  was 
accq>ted  as  a  collection  of  the  general  laws  applicable  to  the 
entire  nation.  This  is  confirmed  by  the  modifications  to 
which  it  was  later  subjected  by  the  sons  df  Yaroslav  in  their 
several  cities  and  principalities.  The  ancient  Slavonic  text 
of  the  original  code  and  even  its  name  were  lost  for  several 
centuries,  until  the  Russian  Privy  Gyundllor  Vassili  Tatit- 
zef,  in  1738,  discovered  it  rolled  in  a  manuscript  of  Nestor 
preserved  in  the  library  of  the  Academy  of  Sciences  at  Saint 
Petersburg.  Sigd,  in  his  "  Lectures  on  Slavonic  Law''  (de- 
livered at  Oxford,  1900),  expresses  the  belief  that  the 
Pravda  as  now  known  is  composed  of  the  original  work  of 
Yaroslav  and  supplemental  l^slation  of  his  sons  and  suc- 
cessors up  to  the  thirteenth  century,  but  he  seems  unable  to 
mark  the  sections  belonging  to  the  different  periods.  How- 
ever this  may  be,  the  work  as  it  has  come  down  to  us  has 
many  points  of  interest  to  the  student  of  Russian  law  call- 
ing for  a  consideration  of  its  provisions  in  detail. 

WiUiam  W.  SnUthers. 


THE   SURVIVAL   OF   THE   WEAKEST    AS    EX- 
EMPLIFIED IN  THE  CRIMINAL. 

Though  impossible  of  statistical  verification,  oommon  ob- 
servation tdls  us  that  it  cannot  be  set  down  as  an  invariable 
rule  (deaths  from  accidents  excq)ted)  that  the  physically 
healthy  always  live  longer  than  the  physically  weak.  Stnn^ 
men  often  die  young,  and  their  jAiysical  inferiors,  heavily 
handicapped  from  the  start  by  disease,  often  outstrip  them  in 
the  race.  Of  course,  the  reason  is  simple  enough:  the  healthy 
man  naturally  resents  the  imposition  of  any  of  the  most  com- 
mon hygienic  saf^fuards;  he  tempts  Providence,  as  it  were, 
by  his  rashness  and  carelessness;  he  feels  no  need  of  precau- 
tions. Differences  in  temperature,  physical  strains  or  drains 
upon  his  constitution,  the  digestibility  or  indigestibility  of 
food-articles,  and  a  thousand  other  problems  of  physical 
wdl-bdng  he  takes  little  <^  no  notice  of.  In  other  words, 
conscious  of  his  strength  and  vitality,  he  refuses  to  conform 
to  his  environment,  he  endeavors  to  rise  above  the  changes 
which  he  considers  can  only  affect  the  physically  weak — 
and  the  result  is  oftentimes  the  reduction  of  that  strength 
and  the  destruction  of  that  vitality.  On  the  other  hand, 
the  physically  weak,  forced  by  his  constitutional  inferiority 
to  take  into  account  every  detail  of  his  surroundings,  meas- 
uring his  capacity  not  by  his  strength  but  by  his  weakness, 
incapable  of  even  trying  to  fight  against  those  conditions 
which  create  his  environment,  adapts  himself  to  them,  and 
by  such  adaptation  spares  himself  the  strain  of  battle,  and, 
while  perhaps  not  gaining  in  vitality,  certainly  loses  none 
of  it  Thus  it  hBppens  that  the  weak  outstrips  the  strong  in 
the  struggle  for  existence,  for  while  the  latter  struggles,  the 
former  submits. 

The  struggle  for  existence  really  antedates  birth.  At  and 
after  birth  the  struggle  is  increased  tenfold,  as  the  possibili- 
ties of  danger  are  greater. 

Hence  from  his  very  conception  the  individual  is  at  war 
with  numberless  forces  that  tend  to  destroy  him,  and  perfect 
life  depends  on  a  complete  adaptation  to  the  conditions  of 

IS9 


l60  TH£  SURVIVAL  OF  TH£  WEAKEST. 

existence.  Sudi  a  oomplete  adaptation  to  the  envinmment 
gives  us  the  healthy  man.  But  we  have  seen  that  there  are 
variations  from  sudi  complete  adaptation  which  produce  or 
rather  are  the  product  of  irr^;ular  or  anomalous  oiganic 
or  functional  conditions.  Such  survivors  depart  from  the 
normal  healthy  individual,  yet  tiiey  live;  theirs  is  an  im- 
perfect adaptation  to  the  environment;  they  bear  the  curse 
of  physical  and  often  mental  weakness.  The  most  common 
example  of  the  survival  of  the  weakling  is  tiie  neurastiienic, 
or  one  suflFering  from  a  constitutional  weakness  of  tiie 
nervous  systtoL 

Hence  the  theory  or  fact  of  the  survival  of  tiie  fittest  can- 
not be  predicated  as  a  universal  fact,  but  a  constant  excqh 
tion  to  it  must  be  recognized  as  affecting  the  general  result 
in  those  cases  of  adaptation  or  submission  of  the  unfit  to 
their  surroundings  instead  of  rising  above  them.  In  other 
words,  it  is  not  only  those  that  offer  the  greatest  resistance 
to  the  change  of  environment  who  survive,  but  also  some 
few  of  those  who  offer  the  least  resistance. 

The  survivors  in  botfi  these  classes,  however,  have  notiiing 
in  common  except  the  fact  of  their  survival.  The  truly  fittest 
survive  as  strong  men,  but  tiie  weak  survivors  must  neces- 
sarily survive  as  weak  men;  these  latter  must,  and  are, 
always  inferior  to  the  former,  for  the  weak  pay  for  their 
existence  by  living  an  abnormal  life.  Such  abnormal  adap- 
tation has  been  called  degeneration  and  defined  as  "  the  foct 
of  certain  individuals  and  their  issue  who,  not  having  died 
in  tiie  struggle  for  existence,  survive  in  inferior  conditions 
and  are  not  well  fitted  for  the  subsequent  struggld" 

Paissing  from  the  fidd  of  physical  phenomena' to  that  of 
moral  and  social  phenomena,  we  find  that  this  same  rule 
seems  to  prevail.  The  human  parasite  has  always  existed 
and  still  exists,  and  the  morally  degenerate  is  still  with  us 
and  will  continue  to  be.  These  parasites  and  degenerates, 
who  are  the  subjects  of  our  criminal  records,  can  surdy 
not  be  called ''the  fittest;''  yet  they  survive.  They  survive 
not  by  reason  of  their  strength,  but  because  they  submit  to 
those  conditions  \diich  the  strong  either  spurn  or  Bcctpt  be- 
cause of  their  strength. 
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But  sodi  parasites  and  dcgencfates  are  obliged  to  live  in 
what,  to  them,  must  necessarily  be  abnormal  conditions. 
Hence  they  are  most  apt  to  break  or  disregard  the  rules  im- 
posed by  the  healthy  body-social  and  to  come  in  conflict  with 
the  law  of  the  land.  The  criminal  class  must  therefore  find 
its  recruits  in  the  ranks  of  these  surviving  weakest 

We  have  found,  in  a  general  way,  the  reason  for  the  sur- 
vival of  the  unfittest  in  the  adaptation  or  lack  of  resistance 
of  parasitic  and  degenerate  natures  to  healthy  conditions 
without,  however,  becoming  diemsdves  healthy.  And  herein 
lies  the  great  difficulty  in  the  way  of  reforming  the  socially 
and  criminally  vicious.  If  such  adaptation  by  them  were 
not  in  the  nature  of  an  abnormal  situation,  then  we  might 
hope  to  TtgeoiasLtt  them.  But  such  adaptation  is  really  only 
an  imperfect,  abnormal,  and  unstable  adaptation  to  the  en- 
vironment forces  of  law  and  order  of  the  state.  Hence  in 
the  majority  of  cases  we  will  find  that  reformatory  move- 
ments on  bdialf  of  the  bom  criminal  (as  understood  by 
criminal  anthropologists)  can  have  few,  if  any,  real  and 
positive  results.  In  the  warfare  between  the  police  and  the 
criminal,  it  will  be  found  that  the  least  deserving  are  the 
most  successful  in  their  evil  deeds.  The  cowardly  poisoner 
who  strikes  from  a  distance  is  less  fit  to  be  within  the  body- 
social  than  the  hot-headed  fellow  who  stabs  his  rival.  Yet 
the  former  escapes  punishment  of tener  than  the  latter.  Why? 
Because  he  can  hide  his  traces  better  by  adapting  himself  to 
the  conditions  and  making  use  of  the  improved  means  of 
our  progress.  It  may  be  argued  that  the  poisoner,  having 
more  cunning,  is  a  superior,  and  hence  a  fitter,  member  of 
society  than  the  knifer ;  but  the  question  is  to  be  looked  upon 
from  its  true  stand-point,  which  is,  "  Which  is  more  danger- 
ous to  the  state  and  therefore  less  fit  to  share  in  its  benefits?" 

The  remarkable  vitality  of  such  social  ''weakest"  from 
age  to  age  cannot  be  wholly  explained  by  the  doctrine  of 
heredity.  The  impulse  of  Nature  is  ever  towards  normal 
and  healthy  states  and  functions;  the  children  of  cripples 
are  generally  straight,  and  the  offspring  of  deafmutes  are 
not,  as  a  rule,  deaf.  True  it  is,  on  the  other  hand,  that  the 
force  of  hereditary  tendencies  is  strong  enough,  eq>ecially  in 
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nervous,  mental,  and  sexual  diseases,  to  make  the  children 
of  such  diseased  parents  the  image  of  their  procreatora. 
Thus,  the  daughters  of  alcoholic  parents  easily  become  pros- 
titutes, and  the  sons  either  drunkards  or  criminals.  But  it 
must  be  remembered  that  the  procreation  of  such  off qning 
defeats  itself,  for  degeneracy  leads  to  sterility  and  extinction. 

Therefore  the  presence  to-day  of  the  socially  **  weakest" 
cannot  be  traced  back  in  what  might  be  called  a  direct  line 
to  the  socially  ''weakest"  of  the  last  century,  and  these 
from  more  remote  ancestors.  There  is,  and  can  be,  no  aris- 
tocracy of  *'  bad"  blood,  for  bad  blood  Idlls  its  own  off^ning 
and  prevents  its  perpetuity.  There  can  be  no  lineal  tdood 
succession  between  the  old  criminals  and  the  new.  The 
family  tree  of  the  most  noted  criminals  will  be  found  rotten 
in  every  branch,  but  because  of  such  rottenness  the  branches 
will  be  short  and  the  tree  stunted. 

Indeed,  if  the  criminal  classes  to-day  were  the  brood  of 
yesterday's,  we  might  find  a  heroic  cure  for  this  thorn  in 
the  side  of  our  body-social — ^for  the  whole  brood  could  be 
strangled  and  evil  doing  put  an  end  to. 

If,  then,  the  existence  of  the  criminal  to-day  is  not,  to  any 
great  extent,  the  result  of  hereditary  transmission,  how  shall 
we  account  for  it?  To  present  social  conditions  in  a  great 
measure,  undoubtedly.  But  these  alone  would  not  suflBce  to 
sdve  the  problem;  for  then  marked  social  conditions  ought 
to  show  nuuted  decrease  in  crime,  whereas  such  improve- 
ment shows  ouly  partial  decrease  and  modifies  or  changes 
rather  than  decreases  the  kind  of  crimes.  At  all  events,  it 
is  not  my  purpose  to  enter  into  this  part  of  the  question, 
which  has  been  discussed  by  most  able  studente  both  pro 
and  con. 

The  persistency  of  the  survival  of  the  weakest,  as  exem- 
plified in  the  criminal  dass,  seems  to  me  due  in  a  great  meas- 
ure, and  over  and  above  the  causes  already  mentioned,  to 
mistaken  methods  in  the  treatment  of  sudi  class,  in  that  we 
encourage,  rather  than  repress,  those  very  methods,  artifices, 
or  conduct  which  sudi  weakest  employ  as  a  shield  for  their 
weakness. 

Let  it  not  be  understood  that  I  favor  a.  retrogression  to 
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old  Standards  in  criminal  jiiriapnidoice  or  penal  administra- 
tion. On  the  Gontraiy,  I  believe  diat  recent  reforms,  such  as 
the  legislation  extending  the  indeterminate  sentence,  the  pro- 
bation law,  and  the  taort  frequent  practice  of  suqiending 
sentence,  are  steps  in  the  right  direction.  So  are  the  efforts 
at  improvement  and  reforms  in  prison  sanitation  and  the 
extension  of  the  reformatory  plan. 

My  contention  is  that  we  foil  to  go  far  enough  in  our 
reform;  that  we  still  adhere  to  such  old  and  discredited  pre- 
cedents in  criminal  and  penal  law  that,  de^ite  reforms,  our 
criminal  and  penal  l^slatioa  makes  for  the  continuance  of 
a  system  which,  as  before  stated,  contributes  to  encouri^ige 
the  persistence  and  growth  of  the  unfittest  or  the  criminal, 
rather  than  to  re|Hness  it 

Reforms  in  criminal  legislation  along  sharply  restrictive 
lines  are  objected  to  because,  it  is  argued,  it  wo«dd  be  unjust, 
for  instance,  to  sentence  men  guilty  of  crime  to  perpetual 
ostracism;  in  other  words,  it  is  better  to  go  on  the  tfieory 
of  giving  every  man,  even  a  bad  one,  a  chance.  There  is 
mudi  force  in  this,  in  so  for  as  the  existing  jurisprudence 
is  still  so  antiquated  that  under  its  action  very  many  men 
are  sent  to  prison  who  ought  not  to  be  sent  there,  not  because 
they  are  not  guilty  of  the  offence  charged,  but  because  they 
are  not  really  criminals,  and  prison  punishment  would  serve 
no  good  purpose.  The  fact  is  that  those  closest  to  the  prob- 
lem of  crime  are  appreciating  that  the  criminal  class,  in  the 
true  sense  of  criminality,  is  very  small,  but  that  as  such  it 
deserves  most  repressive  measures  against  it  for  the  social 
good.  On  the  other  hand,  careful  students  tell  us  that  under 
our  present  juridic  classification  and  standards  men  who  are 
not  criminal  in  the  true  sense  of  the  word,  mistaken  men, 
bad  men  if  you  wish,  are  adjudged  by  gross  tests  to  be 
criminals  and  treated  as  such.  Yet  the  two  classes  are  very 
different.  The  truly  criminal  are  a  danger,  and  the  hope  of 
reforming  them  is  almost  a  nq^ligible  quantity.  But  mis- 
taken men,  and  even  bad  men,  are  the  subject  of  reformative 
agencies,  and,  because  of  that,  far  less  dangerous  to  the 
social  peace.  And  here  it  is  necessary  to  bear  in  mind  that 
from  ^e  stand-point  of  modem  penology  a  criminal  is  not 
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necessarily  and  exclusively  one  who  has  committed  an  atro- 
cious crime.  It  may,  indeed,  be  one  ^o  has  committed 
what  might  be  called  a  minor  passive  offence^  such  as 
vagrancy  or  b^;ging.  The  real  test  for  the  criminologist 
is  the  lack  of  response  to  reformaiwe  mAuefices — the  repeti- 
tition  of  the  offence — the  criminal  attitude.  He  may  be 
even  an  attractive ''  Raffles''  or  a  humorous  **  Dusty  Roads," 
— ^i  f  the  persistence  to  criminal  action  is  present,  there  is  crim- 
inality. These  real  criminals — these  truly  degenerate — are 
comparatively  few.  If  the  public  at  large  would  only  verify 
this  fact  in  criminal  life,  thqr  would  not  oppose  sharply 
restrictive  and  repressive  measures  against  such  unfit  mem- 
bers. Our  prisons  would  not  then  be  crowded  with  men  who 
are  uselessly,  as  well  as  unjustly,  punished  by  being  herded  in 
our  state  institutions  with  the  truly  criminal.  Incarceration 
for  most  of  these  serves  no  good  purpose  and  often  serves  a 
bad  one  by  bringing  them  in  contact  with  die  truly  criminaL 
Probation,  suspension  of  sentence,  or  conditional  liberation 
for  most  of  them  would  be  infinitely  better.  This  is  not  a 
mere  supposition,  for  die  trend  of  all  experiments  in  the  line 
of  probation  is  towards  its  success  as  a  factor  in  social  better- 
ment 

The  true  altruism  should  be  to  hdp  these;  the  mistaken 
altruism  is  to  class  the  really  criminal  with  these  and  help 
all  as  of  the  same  kind.  Indiscriminate  altruism  is  not  ser- 
vice to  the  social  betterment;  even  as  a  method  of  developing 
good  social  qualities  it  is  bad,  because  altruism  towards  de- 
generacy bears  no  result  and  must  cause  discouragement 
In  the  case  of  the  truly  criminal,  it  serves  die  noxkms  purpose 
of  helping  the  survival  of  the  weakest  and  counteracting  the 
forces  of  natural  selection. 

It  is  no  new  plea.  Spencer  has  been  Utterly  attacked 
because  of  it,  but  the  attadks  in  a  great  measure  were  due  to 
a  misunderstanding  of  his  views.  It  is  true  that  there  are 
differences  between  men;  the  fortunate  should  help  the  un- 
lucky, the  strong  protect  the  weak.  But  all,  without  excep- 
tion, must  do  some  personal  work  towards  his  individual 
salvation ;  in  this  work  some  can  give  much  energy,  others 
can  contribute  very  little  of  it    But  there  are  some — like 
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the  criminal— that  contribute  nothing  at  all  To  foster  the 
degenerate  qualities  of  these  is  to  perpetuate  that  which  is 
bad  in  the  race.  With  these  there  is  no  hope  of  reform;  his- 
tory shows,  as  Sergi  points  out,  that  the  mendicant  and 
vagabond  classes  were  not  reformed  or  numerically  reduced 
by  the  altruistic  methods  of  the  church  during  the  Middle 
Ages.  Indeed,  they  increased  thereby.  There  are  idlers, 
tramps,  and  vagabonds  in  our  day  who  find  shelter  in  our 
institutions  year  after  year  and  take  advantage  of  our  un- 
thinking generosity;  there  are  men  who  commit  petty  crimes 
in  order  to  take  advantage  of  the  penalties  of  our  laws, 
which,  being  framed  on  the  assumption  that  the  criminal  is 
not  an  abncMrmal  being,  are  to  his  advantage  and  of  which 
he  avails  himself.  **  The  provident  wealthy  dass,  toudied 
with  pity  at  die  privations  of  the  poor,  found  charities  which 
domicile  vast  numbers  of  dependents  whose  institutional 
training  tends  to  unfit  them  for  supporting  themselves,"  said 
Mr.  Brodcway,  the  then  Manager  of  the  Elmira  ReJforma- 
tory,  at  one  of  the  National  Prison  Congresses.  ''Well 
cared  for  at  the  public  expense,  as  prisoners  in  our  modem 
prisons  are,  he  is  relieved  from  the  struggle  for  existence, 
unfitted  for  the  drudgery  of  honest  work  on  his  rdease." 

It  is  dangerous  optimism  that  hopes  for  the  reform  of 
such  men.  There  is  need  of  a  campaign  of  education  regard- 
ing the  problems  of  crime.  Even  the  friends  of  reform  have 
not  been  sufficiently  aggressive.  They  have  followed  a  policy 
of  opportunism,  trying  to  graft  upon  the  old  classic  penal 
system  a  few  modem  ideas — such  as  probation,  anthropo- 
metric measurements,  and  a  **  habitual  criminal*'  I^slation. 
These  excellent  reforms  cannot  yidd  good  results  as  part  of 
an  antiquated  penal  system.  The  system  itself,  the  very  bases 
of  criminal  jurispmdence,  must  be  changed  to  obtain  really 
good  results.  Codes  must  be  framed  without  regard  to  the 
old  juridic  concepticm  of  crime  and  punishment;  the  whole 
jttridic  framewoiic  must  be  erected  on  the  modem  lines  of 
the  social  defence.  The  conception  of  punishment  as  a  de- 
fence to  crime  has  gone  into  bankraptcy:  it  ndther  defends 
nor  deters.  Criminal  therapeutics  must  take  its  place;  that 
is,  where  a  cure  is  possible,  let  the  remedial  agendes  sug- 
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fated  bgr  criminolngic  and  aociolqgic  sdcnoe  hzvt  foil  soope. 
But  where  juridic  tlieiapeutics  £ul,  let  there  be  no  mistiloen 
altniiflni  to  peipctmte  uie  unfittcsL  Perpetual  scgr^gatioiiy 
where  le»  tiTiiif  osfrifMm  is  impoMM^  is  tfie  only  way 
out  of  the  prohlem  of  the  orimiiiaL  AH  tiiis»  however,  on 
m  modem  and  scientific  cb«firafion  of  criminals  based  on 
more  idiabk^  tangible;  and  positire  tests  than  At  somewhat 
vagne  and  imrrrtain  theory  of  tfie  foras  of  good  and  evil  in 
man  and  their  oontrol  by  ti^  spirit  or  the  wilL 

Gmo  Carta  Spgramn. 
ML  ol  N.  Y. 
Soddj  Mefial  Ji 
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As  Masxxd  by  Dsasioirs  Sxixctbd  noM  tbb  Advawcb 

Rbfoktb. 


AGENCY. 

In  LudhuhSaylor  Wirg  Co.  v.  Fribley  Hardware  &  Im- 
fkmeni  Co.,  74  ^c  237,  the  Supreme  Court  of  Kansas  holds 

ftifcnm  ^^  ^  travelling  salesman  of  a  wholesale  house 
will  be  held  to  nave  the  authority  to  bind  his 
principals  by  conditions  attached  to  the  sale  made  by  him 
when  the  sale  is  made,  and  if  the  conditions  attached  thereto 
are  reasonable  and  within  the  apparent  scope  of  the  sales- 
man's authority,  and  notwithstanding  his  house  was  ignorant 
of  the  conditions  attached  to  the  sale,  and  the  agent,  in  fact, 
did  not  have  authority  to  sell  on  the  conditions  named 
Compare  Babcock  v.  Defard,  14  Kan.  411. 


ANTI-TRUST  ACT. 

A  manufacturing  corporation  and  its  employee  restricted 
the  sales  of  its  products  to  those  who  ref raimd  from  dealing 
Kwtoirti—  in  ^^  commodities  of  its  competitors  by  fixing 
•f  s«iM«f  the  prices  of  its  goods  to  those  who  did  not  thus 
^^^^^  refrain  so  high  tiiat  their  purchase  was  unprofit- 
able, while  it  reduoed  the  prices  to  those  who  declined  to 
deal  in  the  wares  of  the  competitors  so  that  the  purchase  of 
the  goods  was  jrfofitable  to  them.  The  plaintiff  applied  to 
pun^aae,  but  refused  to  refrain  from  handling  the  goods  of 
the  corporation's  competitors  and  sued  it  for  damages  caused 
by  the  refusal  of  the  defendants  to  sell  their  commodities  to 
him  at  prices  which  would  make  it  profitable  for  him  to 
bi:^  and  sell  them  again.  Under  these  facts  the  U.  S.  Cir- 
cuit Court  of  Appeals  (Eighth  Circuit)  holds  in  WhitweU  v. 
Contmental  Tobacco  Co.,  125  Fed.  455,  that  the  restriction 
of  their  own  trade  by  the  defendants  to  those  purchasers  who 

167 
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ANTI-TRUST  ACT  (Gontiiiiied). 

declined  to  deal  in  the  goods  of  their  competitors  was  not 
violative  of  the  Sherman  Anti-trust  Act  of  xS^a  See 
Untied  States  v.  Joint  TraMc  Association,  171  U.  S.  579. 


BAILMENTS. 

The  Supreme  Court  of  Georgia,  laying  down  the  general 
principle  Uiat  in  order  to  create  a  bailment  the  bailee  must 
^  have  an  independent  and  exclusive  possession  of 

the  property,  decides  in  Atlantic  Coast  Line  R. 
Co.  V.  Baker,  45  S.  £.  673,  that  where  the  owner  of  land 
contracts  with  another  to  convert  the  standing  timber  into 
cross-ties,  and  agrees  to  pay  the  workman  twdve  cents  per 
tie,  the  latter  has  no  such  independent  possession  as  to  create 
a  common-law  lien  on  the  ties  for  his  labor  txpeadtd^  and 
cannot  maintain  an  action  against  one  allq^ed  to  have  n^^- 
gently  destroyed  the  same  t^  fire. 


BANKRUPTCY. 

The  Supreme  G>urt  of  South  Dakota  holds  in  Shipley  v. 
Plaits,  97  N.  W.  I,  that  a  laundry  agent  in  a  country  town 
nuomrw^i    whose  duties  are  to  collect  articles^  forward 
iMt«f«      them  to  the  laundry  in  the  dty,  receive  them 
^^^"^^^^     back  and  distribute  them,  make  collections  and 
remit  to  his  principal,  after  deducting  his  commissions,  tiie 
agency  having  continued  for  more  ^an  a  year,  occupies  a 
fiduciary  relation  towards  his  prindpaL     It  is  therefore 
dedded  that  under  the  Bankruptcy  Act  of  1898,  Sec.  17,  pro- 
viding that  a  discharge  shall  not  affect  ddyts  created  by  tiie 
bankrupt's  misappropriation  or  defalcation  vAiHi  acting  in 
a  fiduciary  capadty,  a  discharge  will  not  avail  him  against 
his  prindpal's  daim  for  moneys  not  turned  over.    One  judge 
dissents. 

The  U.  S.  District  Court  (S.  D.  New  York)  holds  In  re 

Filer,  125  Fed.  261,  that  where  a  bankrupt  caused  a  firm  of 

riiftfMMi    ^^'^k^'*  to  purdiase  stocks  for  his  benefit,  which 

ihty  held  as  collateral  security  for  the  money 

advanced  in  making  the  purchases,  the  sale  of  such  stocks 

by  them  within  four  months  prior  to  the  bankruptcy  for  the 
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BANKRUPTCY  (Gmtiaiied). 

purpose  of  liquidating  his  account  did  not  create  a  prefer- 
cnce,  requiring  the  firm  to  surrender  the  sums  received  for 
the  stodcs  before  proving  their  ddit  in  bankruptcy. 


BANKS. 

In  Interstate  Nat.  Bank  v.  Claxtan,  77  S.  W.  44,  the 
Court  of  Civil  Appeals  of  Texas  decides  that  where  a  bank 

Oi»Mit:  accepts  a  deposit  from  a  patron  known  by  it  to 
Trast  phm  be  insolvent  at  the  time,  with  knowledge  suffi- 
cient to  put  it  on  inquiry  whether  the  fund  belonged  to  the 
depositors,  it  is  liable  to  the  true  owner  of  the  fund  for  the 
amount  of  loss  sustained  by  him  where  the  bank  permits  the 
fund  to  be  diverted  to  other  uses  than  the  payment  of  the 
owner.    See  Bank  v.  Moore,  79  Fed.  705. 


BENEEiaAL  ASSOCIATIONS. 

The  by-laws  of  a  beneficial  association  provided  that  each 

member  should  pay  certain  dues,  of  which  he  should  have 

^  ^1^^^^      notice,  and  that  if  he  failed  to  pay  by  the  first 

^'  day  of  the  next  month  he  should  stand  sus- 

pended and  his  benefit  certificate  be  void.  It  was  further 
provided  that  no  officer  of  the  society  should  be  permitted  to 
waive  any  of  the  by-laws,  and  that  no  act  or  omission  on 
the  part  of  the  officer  authorized  to  receive  payment  of  dues 
should  create  liability  on  the  part  of  the  association.  It  was 
the  invariable  custom  of  a  local  lodge  to  receive  dues  for 
nearly  a  month  after. the  time  when  they  became  payable. 
Under  these  circtunstances  the  G>urt  of  Appeals  at  Kansas 
City,  Missouri,  holds  in  Andre  v.  Modem  Woodmen  of 
America,  76  S.  W.  710,  that  a  member  who  had  knowledge 
of  such  custom  did  not  become  suspended  by  failure  to  pay 
dues  until  late  in  the  month  on  the  first  of  which  they  became 
payable.  See  in  connection  with  this  case  James  v.  Assodor 
turn,  148  Mo.  I.  Note  also  the  very  recent  decision  of 
United  Modems  v.  Pipe,  76  S.  W.  (Texas)  774. 
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BILLS  AND  NOTES. 

In  Packard  v.  fVindkoU,  82  N.  Y.  Supp.  666,  the  New 
York  Supreme  Court  (Appellate  Division,  Fburth  Depart- 
ment) holds  that  where  the  holder  of  a  note  was 
a  bona  fide  holder  for  value  it  was  not  material 
to  a  subsequent  indorser's  liaUlity  that  he  in- 
dorsed the  note  merely  for  the  maker's  accommodation,  and 
that  such  fact  was  known  to  the  holder.  See  also  Lennon . 
V.  Grauer,  159  N.  Y.  432. 


CARRIERS. 

In  Parker  v.  AtUmtic  Coast  Line  R.  Co.,  45  S.  E.  658, 

the  Supreme  Giurt  of  North  Carolina  holds  ^t  a  contract 

skipsMte     with  a  shipper  of  perishable  fruit  containing  a 

8«b|Mtto     clause  ''subject  to  dday/'  if  intended  as  an 

^""^       accqytance  for  shipment  subject  to  delays  arising 

from  causes  beyond  the  carrier's  control,  merely  expresses 

a  phase  of  the  carrier's  liability  under  an  ordinary  ^  owner's 

risk"  bill  of  lading,  and  if  intended  to  relieve  the  carrier 

from  liability  for  delay  arising  from  its  own  n^ligence,  is 

unenforceable. 


CONSTITUTIONAL  LAW. 

The  Court  of  Appeals  of  Kentucky  holds  in  Sanders  v. 
Commonwealth,  yy  S.  W.  358,  that  an  act  of  the  state  pro- 
dm  ProMM  hibiting  the  sale  of  milk  from  cows  fed  on  **  still 
••  •-•^  slop''  is  a  regulation  within  the  police  power  of 
the  state,  and  is  not  in  conflict  with  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States  declaring  that 
no  state  shall  deprive  any  person  of  life,'  liberty,  or  property, 
though  there  is  no  evidence  contradictory  of  the  claim  that 
still  slop  is  a  wholesome  food  for  dairy  cows.  See  State  v. 
Layton,  61  S.  W.  (Mo.)  171. 

In  Western  Sash  &  Door  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  76  S.  W.  998,  the  Supreme  Court  of  Missouri  (Division 

RtgaiBtioa  No.  2)  holds  that  the  statute  of  the  state  pro- 
•f  latwstete   viding  that  when  a  railroad  company  issues  bills 

cmmwMnm  q£  Jading  in  Missouri  it  shall  be  liable  for  any 
loss,  damage,  or  injury  to  the  property  caused  by  its  negli- 
gence or  the  n^ligence  of  anyother  carrier,  when  construed 
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CONSTITUTIONAL  LAW  (Gontiiiiied). 

as  dqtfiving  a  carrier  of  the  right  to  contract  for  a  limitation 
of  its  liabirity  beyond  its  own  line,  is  not  in  conflict  with 
Const.  U.  S.,  Art.  i.  Sec  8,  authorizing  Congress  to  regu- 
late interstate  commerce.  See  also  Railway  Co.  v.  McCann, 
174  U.  S.  580. 

The  Supreme  Court  of  South  Dakota  decides  in  Harris  v. 
Steams,  97  N.  W.  361,  that  a  law  of  the  state  passed  in  1890 
Dm  ptmm*    providing  that  possession  of  the  tax  receipt  shall 

••  L^  be  conclusive  evidence  that  all  prior  taxes  on  the 
property  have  been  paid  and  shall  be  a  bar  to  their  collection 
is  repugnant  to  the  provision  of  the  constitution  that  no 
person  diall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law ;  a  county  being,  it  is  decided,  a  person, 
and  a  tax  property,  within  the  meaning  of  the  section.  It  is 
further  held  diat  the  provision  is  repugnant  to  the  state  con- 
stitution, declaring  that  all  laws  excusing  property  from 
taxation  shall  be  void. 


CONTEMPT   OF  COURT. 

In  Ex  parte  McRae,  77  S.  W.  21 1,  the  Court  of  Criminal 
Appeals  of  Texas  holds  that  a  mere  effort  to  secure  the 
iBforaMUem  sex  vice  of  a  party  to  find  out  how  a  juror  stands 
wtojaror  j^  reference  to  a  case  then  on  trial  does  not 
authorize  punishment  for  contempt  where  the  party  so  em- 
ployed neither  makes  an  effort  to  tamper  with  die  juror,  nor 
holds  out  any  inducement  to  the  jury  to  decide  one  way  or 
the  other,  nor  talks  with  the  juror  about  the  case. 

The  Supreme  Court  of  Montana  decides  in  State  ex  fei 
Morse  v.  District  Court  of  Seventh  Judicial  Dist.^  74  Pac 
Nobns  412,  that  a  chief  of  police  and  his  subordinates 
corpM  vfho,  with  actual  knowledge  that  a  writ  of  habeas 
corpus  had  been  issued  for  a  certain  prisoner  under  their 
control,  endeavored  to  avoid  the  service  and  execution  of  the 
writ,  and  aided  in  delivering  the  prisoner  into  the  custody 
of  a  messenger  from  the  governor  of  another  state,  under 
extradition  process,  were  guilty  of  contempt  of  court.  In  a 
proceeding  for  contempt  of  court  it  is  held  that  the  costs 
cannot  be  char^^ed  to  the  contemners.  See  State  v.  District 
Court,  24  Mont  33. 
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CONTRACTS. 

It  18  decided  by  the  New  Yoiic  Supreme  Court  (Special 
Term,  Warren  County),  Glens  FaUs  Nat.  Bank  v.  Van 
r»MirP-TiTr  ^ostrand,  85  N.  Y.  Supp.  50,  that  where  an 
uatavM  insolvent  firm  procured  a  third  person  to  guar- 
^^"^'^"'^^  antee  a  dfbt  at  a  bank  on  an  indorsement  of  a 
note,  thereby  inducing  the  bank  to  cancel  the  indorsement 
and  sign  a  compromise  agreement  for  its  daim  without  the 
knowledge  of  the  other  creditors  of  the  firm,  the  guarantee  is 
void,  as  against  public  policy,  though  the  composition  failed 
because  of  the  refusal  of  some  of  the  other  creditors  to  sign 
the  agreement  See  Hanover  Nat.  Bank  v.  Blake,  142  N. 
Y.  404. 

The  general  nature  of  consideration  is  discussed  in  At 
case  of  Dendy  v.  Russell,  74  Pac  248,  by  the  Supreme  Court 
Cfiiiawtif  :of  Kansas,  which  holds  that  a  promise  to  do  an 
iirfficiMfy  act  which  one  is  not  otherwise  legally  bound  to 
perform  is  a  sufficient  consideration  for  a  contract  to  fw- 
bear  action,  notwithstanding  the  act  is  one  apparently  more 
to  the  interest  of  the  promisor  than  of  the  promisee,  and  not- 
withstanding that  it  may  be  difficult  to  ascribe  a  motive  to 
the  latter  for  wishing  it  done.  Compare  with  this  case 
Barnes  v.  Grugg,  28  Kim.  51. 


CORPORATIONS. 

The  Supreme  Court  of  Vermont  holds  in  Buck  v.  Tray 

Aqueduct  Co.,  56  Atl.  285,  that  a  majority  of  the  board  of 

Dinctorst     dircctors  of  a  corporaticHi  has  power' to  tnnd  the 

***'"y      corporation  without  the  oxicurrence  of,   and 

even  without  notice  to,  the  minority. 

Stockholders  of  an  insolvent  corporation  compromised 
with  all  but  one  of  its  creditors,  receiving  assignments  of 
ss  their  claims ;  and  subsequently  the  creditor  not 
joining  in  the  compromise  sued  the  stockholders 
under  the  statute  to  enforce  their  double  liability. 
The  Court  of  Appeals  of  Kentucky  holds  that  the  claims 
which. the  stockholders  held  as  assignees  were  entitled  to 
come  in  ratably  with  the  debt  of  the  creditor  not  partici- 
pating in  the  compromise :  Covington  Stone  &  Sand  Co.  v. 
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CORPORATIONS  (CoDtinaed). 

Rasedale  Electric  Light  Jockey  Club,  76  S.  W.  506.  It  is 
ftirther  hdd  that  where  the  affairs  of  a  corporaticm  were  so 
managed  as  to  constitute  a  fraud  on  creditors,  individual 
daims  of  the  stockholders  against  the  corporation  accruing 
prior  to  the  claim  of  a  bcma  fide  creditor  of  a  corporation 
should  not  be  allowed  to  participate  ratably  in  a  suit  by  such 
creditor  to  enforce  the  double  liability  of  the  stockholders 
under  the  statute. 


DEDICATION. 

The  Court  of  Appeals  of  Kentucky  lays  down  in  RUey  v. 
Buchanan,  76  S.  W.  527,  the  two  general  prindples  that  an 

P^^  ^  owner  of  realty  who  allows  the  puUic  to  use  it 
as  a  highway,  under  a  notorious  daim  of  right, 
for  a  long  period  of  years,  is  estopped  from  denying  a  dedi- 
cation to  the  public,  and  that  a  dedication  of  a  highway  may 
be  impliedly  accepted  by  long-continued  user  by  the  puUic 


DEEDS. 

In  State  v.  Clark,  76  S.  W.  1007,  it  is  dedded  by  the 
Supreme  Court  of  Missouri  (Division  No.  2)  that  it  would 
be  beyond  the  power  of  the  legislature  to  give 
***  to  an  act  making  it  a  crime  to  give  a  deed  to 
property  previously  sold  or  incumbered  by  the 
grantor  therein,  without  redting  in  the  deed  the 
former  conveyances,  an  extraterritorial  effect,  as  this  would 
in  a  measure  regulate  the  conveyance  in  another  state  of 
lands  situated  therein. 


EVIDENCE. 

The  New  York  Supreme  Court  (Appellate  Division, 
First  Department)  holds  in  Deutschman  v.  Third  Avenue  R. 
CMpHMcy  Co.,  84  N.  Y.  Supp.  887,  that  a  statute  pro- 
«fwitMMM  hitnting  a  physidan  from  disdosing  profes- 
sional information  acquired  from  a  patient  does  not  extend 
to  a  druggist  who  fills  physidans'  prescriptions,  nor  does  it 
predude  a  patient  recdving  a  prescription  from  divulging 
its  contents;  and  therefore  a  druggist  filling  prescriptions 
for  a  i^ysician's  patient  may  testify  to  that  fact  and  identify 
the  prescriptions  so  filled,  which  prescriptions  may  then  be 
recdved  in  evidence. 
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EVIDENCE  (Gontiiiiied). 

Notwithstanding  the  general  principle  that  the  considera- 
tion of  a  deed  may  be  diown  1^  par^  the  Supreme  Court 
Ami  of  Arkansas  holds  in  Davis  v.  Jemigan,  76  S. 
BriiMMtitfi  w^,  5j^^  tiiat  where  a  deed  recites  a  pecuniary 
consideration  parol  evidence  is  not  admissible  to  Axm  that 
there  was  no  such  consideration.  See  also  Bamett  v. 
Hughey,  54  Ark.  195. 

The  Supreme  Court  of  Michigan  holds  in  HamUtan  v. 

Michigan  C^t.  R.  Co.,  97  N.  W.  392,  that  in  a  personal 

Ag*  d       injury  case  the  opinions  of  experts  as  to  plain- 

Aaoirtin  tiflTs  expcctan^,  based  in  part  on  mortality 
tables  and  in  part  on  the  hypothesis  that  plaintiff  resembled 
his  father  and  grandfather,  who  lived  to  advanced  ages,  are 
properly  excluded.  See,  however,  Ckattamooga  R.  Co.  v. 
Clawdis,  90  Ga.  258. 

The  Supreme  Court  of  Kansas  holds  in  State  v.  Snyder, 
74  Pac.  231,  tiiat  on  the  trial  of  a  defendant  for  selling 
amnrHMii  w**^^*"*?  Mquor  contrary  to  law  a  witness 
for  the  state,  who  has  testified  to  purchases  of 
beer  from  the  defendant,  which  he  drank,  cannot  be  asked 
on  cross-examination  to  drink  from  a  bottle  of  strange 
liquor  proflFered  him  and  then  to  state  if  such  liqu(M*  is  tilie 
same  as  that  he  had  previously  purchased.  See  Gattmi  v. 
Harkness,  53  Kan.  405. 


GIFTS. 

The  Court  of  Appeals  of  Kentucky  decides  in  Malone^s 
Committee  v.  Lebus,  77  S.  W.  180,  that  where  the  donee 

of  a  gift  inter  vivos  is  of  unsound  mind  the  law 

will  presume  an  aocqytanoe. 


HUSBAND  AND  WIFE. 

In  Pache  v.  Oppenheim,  84  N.  Y.  Supp.  926,  the  New 

York  Supreme  Court  (A{^late  Term)  holds  that  a  hus- 

•■iiton     band  who,  before  administration  of  his  wife's 

••  ^^  estate,  necessarily  incurred  and  paid  tfie  reason- 
able cost  of  his  wife's  sepulture  is  entitled  to  reimbursement 
out  of  her  estate.    See  Patterson  v.  Patterson,  59  N.  Y.  574. 
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INJUNCTION. 

The  New  Yoik  Supreme  Court  (Special  Tenn,  Erie 
County)  holds  in  New  York  Ceni.  &H.  R.  R.  Co.  v.  Reeves, 
■■■wMiHiM  85  N.  Y.  Supp.  28,  that  a  complaint  in  a  suit  by 
■^  a  railroad  company  to  restrain  some  sixty  tidcet 
brokers  in  selling  return  round-trip  tickets  issued  for  an  ex- 
position at  Buffak),  such  persons  having  no  connection  with 
each  other,  is  bad  for  multifariousness. 


LARCENY. 

The  difficult  questions  that  arise  where  an  eflFort  is  made 
to  secure  convicting  evidence  against  a  suqwcted  person  are 
ciiMt  dealt  with  by  iht  Supreme  Court  of  New  Yoric 
«f  owMT  (Division  No.  2)  in  State  v.  Waghalter,  76  S. 
W.  1028.  It  is  there  decided,  after  a  disoission  of  tiie 
authorities,  that  there  was  no  larceny  where  the  taking  from 
the  possession  of  a  carrier  was  instigated  by  its  agent,  with 
its  full  knowledge  and  consent,  and  pursuant  to  previous 
arrai^^ement  wi£  the  agent,  who  was  a  detective,  and  who 
nistigated  the  taking  for  the  sole  purpose  of  entrapping  the 
taker  and  defendant,  suspected  of  receiving  stolen  goods,  to 
whom  the  taker  was  directed  to  carry  them. 


LIBEL. 

The  Court  of  Criminal  Appeals  of  Texas  in  Jackson  v. 
State,  yj  S.  W.  223,  one  judge  dissenting,  holds  that  where 

p^^gg^  as  article  is  lengSiy  and  contains  matter  that  is 
libellous  with  much  that  is  not,  an  informatkxi 
setting  out  Ae  article  in  full  and  charging  criminal  libel 
against  the  publisher  is  insufficient  unless  the  libellous  matter 
is  singled  out  and  Ae  prosecution  based  thereon.  See'JIc- 
Arthur  v.  State,  41  Tex.  Cr.  R.  635. 


UFE  INSURANCE. 

In  Foster  v.  Preferred  Accident  Ins.  Co.,  125  Fed.  536, 
the  U.  S.  Circuit  Court  (E.  D.  Pennsylvania)  holds  that  a 
vaiMttj  •!     person  may  effect  insurance  on  his  own  life  in 
CMiiact      giQoj  fsMi,  paying  the  premiums  therefor  him- 
self, and  have  the  policy  made  payable  to  any  beneficiary  he 
chooses,  and  in  such  case  the  company  cannot  set  up  the  want 
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LIFE  INSURANCE  (Cbntiiiiied). 

of  insurable  interest  of  the  beneficiary  to  defeat  the  poliqr- 

Compare  Carpenter  y.  Insurance  Co.,  161  Pa.  15. 


MASTER  AND  SERVANT. 

In  Cobb  V.  Siman,  97  N.  W.  276,  the  Supreme  Court  of 

Wisconsin  lajrs  down  the  general  principle  that  retention  of 

i^«iii^,#i^    the  servant  in  ^e  employ  of  a  master  after  notice 

•f  8tnmc'«   to  the  principal  of  a  tort  committed  by  a  servant 

^^        is  evidence  of  the  ratification  of  the  act  by  the 

principal,  but  the  information  to  the  principal  must  be  full 

and  complete. 


MUNiaPAL  CORPORATIONS. 

An  action  cannot  be  maintained  against  a  municipality  to 

recover  damages  allq^ed  to  have  hSm  sustained  by  reason 

rritfriMiBt  o'  ^c  enforcement  of  the  provisions  of  an  ordi- 

•fOrjtaMwcMs  nance  to  prevent  the  spread  of  smallpox  and 

'''*^'"^  other  contagious  diseases,  unless  it  is  made  liable 
therefor  by  the  statutes  or  by  ordinance :  Supreme  Court  of 
Nebraska  in  Village  of  Verdon  v.  Bowman,  97  N.  W.  229. 
The  officers  enforcing  such  an  act,  it  is  decided,  act  at  their 
peril,  because  if  lor  any  reason  the  ordinance  is  void,  Aey 
will  be  liable  for  the  damages  caused  by  their  unauthorized 
acts.    See  Dodge  County  v.  Diers,  95  N.  W.  602. 


MUTUAL  BENEFIT  INSURANCE 

The  Court  of  Civil  Appeals  of  Texas  holds  in  EverAerg 
V.  Supreme  Tent  Knights  of  Maccabees  of  the  World,  yy  S. 
Aataiarat  W.  246,  that  where  a  member  of  a  mutual  benefit 
•iBjNLawt  insurance  association  agrees  in  his  application 
and  certificate  that  the  laws  then  in  force  or  that  may  there- 
after be  adopted  shall  form  the  basis  of  his  contract,  and  that 
his  benefit  shall  not  be  payable  luiless  he  shall  have  comidied 
with  the  laws  then  in  force  or  that  may  thereafter  be  adopted, 
he  is  bound  by  a  subsequent  amendment  of  the  by-laws 
amplifying  the  defence  of  suicide.  One  judge  dissents.  See 
Supreme  Lodge  v.  Trebbe,  179  111.  348. 
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NEGLIGENCE. 

The  general  rule  that  getting  on  or  off  a  moving  railroad 
train  is  negligence  per  se  is  nKxIified  by  the  Court  of  Civil 
AMfhtiat  Appeals  of  Texas  in  St.  Louis  S.  W.  Ry.  Co,  of 
frmM«Ttat  Texas  v.  Massay,  76  S.  W.  585,  where  it  is  held 
^"^  that  it  is  not  negligence  as  a  matter  of  law  for  a 
passenger  to  attempt  to  alight  from  a  train  which  has  bc^;un 
to  move  slowly  after  she.lus  reached  the  lowest  step  of  the 
car  platform.  The  Court  recurs  to  the  general  principle  as 
to  what  an  ordinarily  prudent  person  would  have  done  under 
the  circumstances.  See  for  a  similar  result  in  regard  to 
street  railways  the  case  of  Dawson  v.  St.  Louis  Transit  Co., 
76S.W.  (Mo.)  689. 


PHYSIQANS. 

In  IVooley  v.  Bell,  76  S.  W.  797,  the  Court  of  Civil 
Appeals  of  Texas  holds  that  a  physician  may  not  recover  for 
r  tar  professional  services  unless  he  shows  compliance 
with  the  statute  n^fulating  the  practice  of  medi- 
cine. 


PLEDGES. 

By  an  agreement  a  paper  company  was  to  deliver  all  the 
product  of  its  mill  to  the  plaintiffs,  who  were  its  selling 

VfliMity:  agents,  as  security  for  advances  which  were 
itwdfcy  made  to  it  by  plaintiffs,  and  such  deliveries  were 
«f  Dtuvwy  made  as  fast  as  the  goods  were  manufactured  to 
a  designated  agent  for  the  plaintiffs,  who  was  also  an  em- 
ployee of  the  company,  and  the  product  when  so  delivered 
was  placed  by  itself  on  the  premises  of  the  company  and  yras 
thereafter  controlled  by  the  agent,  who  shipped  it  from  time 
to  time  for  sale  when  ordered  by  plaintiffs.  Under  these 
facts  the  United  Stales  Circuit  Court  of  Appeals  (First 
Circuit)  holds  in  Dunn  v.  Train,  125  Fed.  221,  that  under 
the  rule  that  there  must  be  both  delivery  and  continued  pos- 
session to  constitute  a  valid  pledge  as  to  third  parties  there 
was  such  actual  delivery  and  continued  possession  by  the 
pledgees  as  to  render  the  pledge  valid  as  against  an  assignee 
in  insolvency  of  the  company  with  respect  to  the  goods  on 
hand  in  the  custody  of  the  agent  when  the  assignee  was 
appointed.    Compare  Sumner  v.  Hamlet,  12  Pick.  76. 
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PLEDGE. 

In  IVUkms  V.  Redding,  97  N.  W.  238,  the  Sufiraiie  Court 
of  Nebraska  holds.that  where  the  amount  of  a  debt  is  not  in 
nm&vmj^  dispute  a  tender  of  the  amount  is  not  bad  because 
FNpOTtFs  coupled  with  a  demand  for  the  return  of  tfie 
TcMwif  iMt  property,  but  mu8t4be  kqit  good,  though  it  may 
still  be  on  the  same  condition;  but  whm  the  amount  of  tfitt 
debt  is  in  dispute,  a  tender  of  any  sum  less  than  that  daimed 
by  the  pledgee,  though  equal  to  the  amount  actually  due^  is 
not  good  if  coupled  with  such  a  condition.  It  is  furAer 
decided  that  a  pledgee  does  not  forfeit  his  lien  by  unsuccess- 
fully contending  tluit  the  equity  of  redemption  has  been  ex- 
tinguished by  contract  or  by  a  sale  under  his  right  as  pledgee. 
Compare  Lewis  v.  Moit,  36  N.  Y.  395. 


PRINQFAL  AND  AGENT. 

In  SnM  y.  Goodlander,  97  N.  W.  421,  the  Supreme  Court 
of  Minnesota  decides  that  an  agent  who  is  authorized  hy  his 
Dotiwntf  principal  to  sell  property  upon  qiedfied  terms 
LtakHttiM  is  under  \egdl  obligation,  upon  learning  that 
more  advantageous  terms  could  be  obtained,  the  facts  con- 
cerning which  are  unknown  to  the  principal,  to  communicate 
the  same  to  him  before  making  the  sale  on  the  terms  pre- 
scribed. Compare  with  this  case  Holmes  v.  Caihcart,  92  N. 
W.  656,  60  L.  R.  A.  734. 


SIDEWALKS. 

The  New  York  Supreme  Court  (Appellate  Division, 
Third  Department)  holds  in  Piatt  v.  Village  of  Oneonta, 

Ritkt  •!  84  N.  Y.  Supp.  699,  that  where  a  village  lays 
L«t-owMrt  stones  in  the  soil  in  f rcmt  of  a  lot  for  the  purpose 
of  using  them  as  a  permanent  sidewalk  they  become  a  part 
of  the  lot-owner's  real  property,  and  having  been  removed 
by  the  village  merely  because  he  would  not  pay  an  assessment 
therefor,  it  is  liable  to  him  for  the  damage  which  he  sustains. 
Compare  Niagara  Falls  Suspension  Bridge  Co.  v.  Bachman, 
4  Lans.  523. 
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STATUTE  OF  FRAUDS. 

The  Supreme  Court  of  Wisconsin  decides  In  re  ShMan's 
Estate,  97  N.  W.  524,  that  a  void  contract  to  convey  real 
bhmi  d  voM  estate  by  devise  in  consideration  of  services  ren- 

^•■•'■«*  dered  in  deviscM^s  family  cannot  be  resorted  to 
for  the  purpose  of  measuring  the  vdue  of  the  services  ren- 
deredy  but  is  ineffectual  for  any  purpose  except  to  rebut  the 
presumption  that  the  services  were  gratuitously  rendered, 
and  thus  raise  an  implied  contract  to  pay  Aerefor.  See  also 
Martin  v.  Estate  of  Idartin,  108  Wis.  284. 


SUPPORT. 

The  Supreme  Court  of  New  York  decides  in  Puttan  v. 
S tollman,  56  Atl.  116,  that  where  an  owner  permits  the  land 

oijiwt  of  an  adjacent  owner  to  be  deprived  of  its  lateral 
iBBtfOwBWf  support,  he  is  not  liable  to  such  adjacent  owner 
for  injuries  sustained  by  the  giving  away  of  the  soil  under 
bis  weight  unless  the  removal  of  the  lateral  stq>port  was  in  a 
negligent  manner.  See  McGuire  v.  Grant,  25  N.  J.  Law 
356- 


TAX  COLLECTORS. 

The  official  undertaking  of  the  tax  collector  which  stipu- 
lates that  the  sureties  will  make  good  "  all  moneys  that  may 

LtaMity  oi*  ^^1  come  into  his  hands  as  tax  collector" 
•f  smatiM  OS  that  he  does  not  faithfully  account  ior^  embraces 
"•^  all  tax  moneys  previously  received  which  the 
tax  collector  had  on  hand  at  the  execution  of  the  undertaking 
and  all  moneys  subsequently  collected  in  his  official  capacity, 
but  does  not  include  prior  defalcations,  if  any,  unless  the 
money  had  been  restored  at  the  time  of  the  making  of  the 
undertaking  or  was  subsequently  restored :  Supreme  Court 
of  Or^fon  in  Lake  County  v.  Neilon,  74  Pac.  212.  It  is 
further  decided  that  the  fact  that'  taxes  were  collected  by  a 
tax  collector  under  a  defective  warrant,  or  wiAout  a  war- 
rant, constitutes  no  defence  to  the  sureties  when  sued  for  the 
collector's  conversion  of  the  money  so  collected.  See,  in  this 
connection,  the  monographic  note  to  Feller  v.  Gates,  91  Am. 
St,  Rq>.  492,  553,  on  ''  Acts  for  which  Sureties  on  Official 
Bonds  are  Liable." 
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TOWNSHIPS. 

An  allowance  by  a  township  board  of  health  to  a  i^ysidan 
for  services  to  a  patient^  for  which  the  county  is  liable,  is  not 
Aitowwm  •!   invalid  because  he  was  a  member  of  the  board 

^'•*"  and  participated  in  the  allowance:  Supreme 
Court  of  Michigan  in  Cedar  Creek  Tp.  v.  Board  of  Supers, 
&c.,  97  N.  W,  409. 


TRUSTS. 

The  G>urt  of  Civil  Appeals  of  Texas  holds  in  Brown  v. 
Hooks,  76  S.  W.  6069  that  where  one  forges  a  lease  of  land 
CMwtractiv*   belonging  to  another  and  receives  rent  there- 

Tnwto  under  sudi  conduct  does  not  create  a  constructive 
trust  in  favor  of  the  land-owner  entitling  him  to  the  rents 
received. 


VENDOR  AND  PURCHASER. 

The  Supreme  Court  of  Washington  holds  in  Messenger  v. 
Murphy,  74  Pac  480,  that  a  purchaser  of  property  on  die 
i—toiM— t  instalment  plan  under  a  contract  providing  that 
^•■•'■^  the  title  shall  remain  in  the  seller  until  the  pur- 
chase price  is  fully  paid,  but  binding  the  buyer  to  pay  abso- 
lutely, may  recover  from  a  third  person  converting  the  prop- 
erty its  full  value,  though  he  has  paid  but  a  portion  of  the 
purchase  price. 


WILLS. 

In  Halde  v.  Schultz,  97  N.  W.  369,  the  Supreme  Court 
of  South  Dakota  holds  that  the  interest  of  a  divorced  hus- 
■■terwt  la  OS  band  in  the  estate  of  his  divorced  wife,  contin- 

^^•**  gent  on  the  death  of  their  minor  child,  is  not 
sufficient  to  authorize  him  to  contest  her  will,  the  statute  law 
of  the  state  permitting  a  contest  only  by  a  person  interested. 
Compare  with  this  case  the  decisions  of  McDonald  v.  White, 
130  111.  493,  and  In  re  Ensign,  103  N.  Y.  284. 
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Alluvion — ^Acquisition  of  Submerged  Land  by  Relic- 
tion AND  Accession.  Widdecombe  v.  Chiles,  73  S.  W.  444 
(Supreme  Court  of  Missouri,  March  x8, 1903).  Where  the  Mis- 
souri River,  after  washing  away  a  ripariaii  lot  belonging  to 
the  United  States,  encroached  upon  the  remoter  lot  of  a  pri- 
vate individual,  and  then  changed  its  movement  in  the  oppo- 
site direction,  gradually  restoring  not  only  what  it  had  taken 
from  the  remoter  lot,  but  also  the  entire  government  lot  and 
several  hundred  acres  additional,  the  whole  belonged  to  the 
owner  of  the  formerly  remote,  but  now  riparian  lot,  and  a 
patent  for  the  government  lot  containing,  in  the  words  of  the 
patent,  *' eight  acres  and  sixty-eight  hundredths  of  an  acre," 
given  after  the  lot  had  been  reclaimed  from  the  river,  passed 
no  title  to  the  patentee.  Both  parties  in  this  case  were  gran- 
tees of  the  United  States. 

The  patentee's  claim,  as  to  part  of  the  land  in  dispute, 
rested  on  the  ground  that  it  occupied  the  space  where  the 
federal  lot  had  been  before  its  inundation,  and  therefore  be- 
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longed  to  the  government,  and  as  to  the  remainder,  that  it 
necessarily  became  the  property  of  the  United  States  as  an 
accretion  to  land  already  owned  by  it.  The  defendant  con- 
tended that  the  whole  was  an  accretion  to  his  land  and  there- 
fore belonged  to  him. 

Whether  land  lost  by  erosion  or  submersion  is  regained  to 
the  original  owner  of  the  fee  when  by  reliction  or  accretion 
the  water  recedes  and  the  land  emeiges,  is  a  question  upon 
which  the  few  decisions  are  evenly  divided.  In  the  West  the 
question  is  one  of  practical  interest  to  owners  of  land  near 
rapid-shifting  streams  like  the  Missouri  or  the  Mississippi,  and 
in  the  East  to  hotel  proprietors  and  land  associations  at  sea- 
shore resorts. 

All  American  cases  opposing  the  Missouri  rule  are  based  on 
an  extract  from  Lord  Hale,  ''De  Juri  Maris,"  "If  a  subject 
hath  land  adjoining  the  sea,  and  the  violence  of  the  sea  swal- 
low it  up,  but  so  that  yet  there  be  reasonable  marks  to  con- 
tinue the  notice  of  it,  or  though  the  marks  be  defaced;  yet  if 
by  situation  and  extent  of  quantity,  and  boundary  upon  firm 
land,  the  same  can  be  known  though  the  sea  leave  the  land 
again,  or  it  b6  by  art  or  industry  regained,  the  subject  does 
not  lose  his  property,  and  accordingly  it  was  held  by  Cooke  v. 
Forbes,  M.  7  Jac.  C.  B.,  though  the  intmdation  continue  for 
forty  years.  .  .  .  But  if  it  be  freely  left  again  by  the 
reflex  and  recess  of  the  sea,  the  owner  may  have  his  land  again 
as  before,  if  he  can  make  out  where  and  what  it  was,  for  he 
cannot  lose  his  propriety  of  the  soil,  though  it  for  a  time 
became  part  of  the  sea. ' ' 

Mulrey  v.  Norton,  100  N.  Y.  424  (1885),  involved  the  title 
to  a  portion  of  a  sand  bar  opposite  Far  Rockaway  Beach  and 
separated  from  the  mainland  by  a  narrow  lagoon.  The 
owner  of  the  nucleus  of  the  bar  claimed  it  as  an  accretion  to 
his  land.  The  owner  of  the  mainland  claimed  it  as  being 
within  the  original  boundaries  of  his  tract  which  had  been 
partly  submerged  since  his  purchase.  The  court  held  that 
even  though  the  addition  was  formed  against  the  nucleus  of 
Ihe  bar  its  owner  could  not  claim  beyond  the  original  boun- 
daries of  the  mainland  tract.  The  decision  wais  based  partly 
upon  an  imreported  Delaware  case.  The  court  remarks,  * '  It 
is  not  every  disappearance  of  land  by  erosion  or  submer- 
gence that  destroys  the  title  of  the  true  owner  and  enables 
another  to  acquire  it,  for  the  erosion  must  be  accompanied 
by  a  transportation  of  the  land  to  effect  that  result,  or  the 
submergence  followed  by  such  a  lapse  of  time  as  will  preclude 
the  identity  of  the  property  from  being  established  by  its 
reliction."  Accord:  Murphy  v.  Norton,  61  How.  Pr.  197 
(x88x). 
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Gilbert  v.  Eldridge,  47  Minn.  310  (1891).  The  plaintiff  pur- 
chased an  inland  lot  an^  the  defendant  a  shore  block  from  the 
owner  of  a  lake  tract,  hoA  conveyances  being  made  with 
reference  to  a  map  of  the  grantor  platting  his  entire  tract, 
together  with  the  shallows  beyond  the  shore,  into  town  blocks 
and  streets.  The  plaintiff's  lot  became  riparian  by  the  intm- 
dation  of  the  defendant 's  square.  The  court  refused  to  enjoin 
the  defendant  from  filling  up  the  submerged  lot  and  cutting 
off  the  plaintiff  from  the  lake,  on  the  ground  (i)  that  even  if 
the  defendant  had  lost  his  title  to  the  submerged  lot,  the  state 
and  not  the  plaintiff  had  acquired  it;  (a)  that  the  effect  of 
the  conveyances  with  reference  to  the  platting  was  to  reserve 
to  the  grantor  the  riparian  right  of  reclamation,  and  riparian 
rights  not  passing  to  the  grantee  of  the  original  shore  lot,  the 
gradual  retirement  of  the  shore  line  would  not  be  incidentally 
attended  with  the  consequence  of  vesting  such  right  in  the 
plaintiff.  Gilbert  v.  Eldrtdge  has  been  cited  as  being  in  oppo- 
sition to  the  principle  asserted  in  Widdecambe  v.  Ckiles;  the 
case,  however,  seems  to  be  authority  only  for  its  own  facts, 
and  if  in  Minnesota,  as  in  some  states,  the  title  of  a  ripa- 
rian owner  extended  to  the  centre  of  navigable  streams  and 
lakes,  the  decision  might  very  possibly  have  been  different. 

Ocean  City  Association  v.  Shriver,  64  N.  J.  Law  550  (1900). 
The  plaintiff  here  owned  shore  land  on  which  he  platted  a 
street  nmning  parallel  with  the  ocean  several  hundred  feet 
from  the  high- water  line.  He  conveyed  an  inland  lot  to  de- 
fendant's  grantor,  describing  the  block  as  fronting  easterly 
on  this  street,  and  making  the  sale  with  reference  to  the  plat- 
ting. When  this  land  was  conveyed  to  .the  defendant  by  the 
same  description,  the  ocean  extended  over  the  street  to  the 
granted  lot.  Afterwards  the  water  receded.  The  land  in 
controversy  was  the  result  of  this  reliction.  It  was  held  by 
a  divided  court  (three  judges  dissenting)  that  the  land  be- 
longed to  the  plaintiff.  The  ftict  that  the  call  in  the  deed  was 
for  a  fixed  monument  was  not  regarded  as  decisive.  The 
decision  was  ultimately  based  squarely  on  these  two  propo- 
sitions: (i)  that  as  agaiust  any  claim  that  might  be  made 
under  the  title  of  plaintiff's  grantee,  the  right  of  the  plaintiff 
must  be  determin^  as  of  the  time  wJhen  it  conveyed  the  land 
and  not  as  of  the  time  of  the  platting;  and  (2)  that  by  the 
submergence  of  the  land  the  owner  (Ud  not  entirely  lose  his 
property  in  the  soil. 

The  only  case  in  the  federal  courts  involving  the  principal 
question  here  seems  to  be  Stockley  v.  Cissna,  X19  Fed.  812  (C. 
C.  A.,  Ninth  Circuit),  (1902),  in  which  the  facts  and  decision 
are  identical  with  Mulrey  v.  Norton,  supra.  5*.  Louis  v.  Ruts, 
138  U.  S.  247,  was  a  case  concerning  avulsion,  not  accretion. 
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but  the  ooort  there  cites  Mulrey  v.  Norton  with  approral,  say- 
ing»  *'It  is  well  settled  that  the  owner  in  fee  of  the  bed  of  a 
river»  or  other  submeiged  land,  is  the  owner  of  any  bar,  island, 
or  diy  land  which  may  be  subsequently  formed  thereon.'* 

The  rule  announced -by  the  Missouri  court  originated  in  a 
dictum  of  a  Connecticut  case,  WeUes  v.  Bailey,  <$  Conn.  999; 
10  Atl.  56s  (1889)*  where  the  court  remarked, '  *  If  a  particular 
tract  was  entirely  cut  off  from  a  river  by  an  intervening  tract, 
and  that  intervening  tract  should  be  gradually  washed  away 
until  the  remoter  tract  became  reached  by  the  river,  the  latter 
tract  would  become  riparian  as  much  as  if  it  had  been  origin- 
ally puch.  This  follows  necessarily  from  the  ordinary  appli- 
cation of  the  principle.  All  original  lines  submerged  by  the 
river  have  ceased  to  exist,  the  river  is  in  itself  a  natural 
boundary,  and  every  changing  condition  of  the  river  in  rela- 
tion to  adjoining  lands  is  treated  as  a  natural  relation  and  is 
not  affected  in  any  manner  by  the  redations  of  the  river  and 
land  in  a  former  period.  If  after  washing  away  the  inter- 
vening tract,  it  should  encroach  upon  the  remoter  lot,  and 
should  then  begin  to  change  its  movement  in  the  other  direc- 
tion, gradually  restoring  what  had  been  taken  from  the  remoter 
lot  and  finally  all  that  luid  been  taken  from  the  intervening  lot , 
the  whole  by  the  law  of  accretion  would  belong  to  the  remoter, 
but  now  proximate  lot.  Having  become  riparian  it  has  all 
riparian  rights. ' ' 

This  dictum  has  been  strictly  followed  in  the  Missouri  deci- 
sions. The  rule  in  that  state,  even  if  not  correct,  is  dear  and  has 
the  advantage  of  being  readily  applied  to  any  particular  state 
of  facts.  In  accordance  with  the  principal  case  are  Naylor  v. 
Cox,  ZZ4  Mo.  232;  Cox  V.  Arnold,  129  Mo.  337;  Price  v.  Hair 
leU,  38  S.  W.  4Si;  Buse  v.  Russell,  86  Mo.  209;  Rees  v.  Afc- 
Daniel,  1x5  Mo.  145;  CrandaU  v.  Alien,  iz8  Mo.  403. 

The  Missouri  nde  is  followed  isiWMace  v.  Driver,  61  Ark. 
429  (1896)  (one  judge  dissenting),  and  in  Peuker  v.  Canier,  62 
Kims.  363  (1901).  In  the  latter  case  Ocean  City  AssociaHon 
V.  Shriver  is  noticed  and  heartily  disapproved. 

The  correct  solution  of  the  principal  question  must  be  deter- 
mined from  the  reason  of  the  familiar  rule  that  accretions 
belong  to  the  owner  of  the  land  against  which  they  fomied. 
Blackstone  attributes  the  rule  to  the  principle  ''De  minimis 
non  curat  lex*'  and  to  the  principle  of  natural  justice  that  he 
who  sustains  the  burden  of  thr "fosses  ought  to  receive  what- 
ever benefits  they  may  bring  by  accretion.  Most  courts 
regard  the  latter  reason  as  the  true  explanation  of  the  rule. 
AUomey-General  y.  Chambers,  4  DeG.  &  J.  55  (1859);  Ci/- 
ford  V.  Yarborou^h,  $  Bing.  163  (1828).  Others  attribute  the 
rule  to  the  prinaple  of  public  policy  that  it  is  to  the  interest 
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of  the  ccmuminity  that  all  land  shall  have  an  owner,  and  most 
convenient  that  gradual  additions  to  the  shore  should  follow 
the  title  to  the  shore  itself.  Bank  v.  Ogden,  69  U.  S.  67  (1864). 
If  the  principle  "De  minimis  nan  curat  lex"  is  the  true 
explanation  of  the  general  rule,  Widdecombe  v.  Chiles  is  a 
correct  decision.  Its  ruling  is  also  proper  if  the  reason  of 
the  genexal  doctrine  regaining  accretion  is  one  of  public 
policy  and  convenience.  If  the  reason  is  one  of  equity  and 
compensation.  Ocean  City  Association  v.  Shriver  is  probably 
the  more  logical. 

The  question  is  one  of  so  much  doubt  that  it  is  by  no  means 
certain  how  it  would  be  decided  in  jurisdictions  that  have  not 
yet  passed  upon  it. 

M.  G.  R. 
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Commentaries  on  the  Law  of  Torts.    By  Edgar  B.  Kin- 
KEAD^  of  the  Columbus  (Ohio)  Bar.    Two  volumes,  pp.  xxx 
+1739.    San  Francisco:  Bancroft- Whitney  Company,  1903. 
The  purpose  of  the  author  of  these  two  volumes  is  so  high 
and  his  research  and  thought  have  been  so  extensive  and  earn- 
est that  the  reader  is  disposed  to  praise  rather  than  to  criticise. 
Brief  reflection  upon  the  works,  treatises,  legions  of  dcdded 
cases,  relating  to  so  important  a  branch  of  the  law  shows  the 
difficulty  of  &e  task  assumed  in  producing  this  new  work  on 
torts. 

The  title-page  designates  these  commentaries  as  ''  A  Philo- 
sophic Discussion  of  the  General  Principles  underlying  Civil 
Wrongs  Ex  Delicto,''  but  this  description  hardly  seems  felici- 
tous. The  introductory  chapter,  on  ''The  General  Nature 
of  Torts,''  is  thoughtful  and  analytical,  with  a  consideration 
of  principles.  Fuller,  in  the  division  of  the  subject  into,  so 
to  speak,  its  numerous  genera  and  more  numerous  differentia 
the  evidence  of  scientific  analysis  is  dear.  Only  actual  exami- 
nation of  the  plan  in  outline  and  tiie  separate  classifications 
(with  the  law  under  each)  can  adequately  prove  how  well 
ordered  has  been  the  study  of  which  these  are  the  product 

It  may  be  questioned,  however,  whether  the  body  of  the  book 
consists  of  statements  of  elementary  rules,  of  reasonmg,  of 
logical  solutions  of  problems,  and,  in  brief,  of  ''discussion." 
For  example  only,  let  the  question  be  taken,  is  one  who  volun- 
tarily incurs  peril  caused  by  the  negligence  of  another,  in 
order  to  save  die  life  of  one  imperilled  by  the  same  negligence, 
debarred  from  recovery  upon  uie  ground  of  his  own  contribu- 
tory negligence?  This  was  decided  by  the  Supreme  Court 
of  Pennsylvania  by  a  divided  bench  in  Corbin  v.  Phila.,  195 
Pa.  461.  While  the  opinion  of  Justice  Brown  sustaining  the 
right  to  recover  cites  authorities  m  New  Yoiic,  Massachusetts^ 
Maryland,  and  other  states  in  full  support  of  the  decision,  the 
terse  dissent  of  Justice  Mitchell,  concurred  in  by  two  col- 
leagues, makes  the  question  worthy  of  notice;  it  does  not 
appear  to  be  referred  to  in  the  present  Commentaries.  An- 
other illustration  may  be  found  in  the  doctrine  of  the  inde- 
pendent contract — i.e.,  when  it  is  maintained  that  by  stipulation 
1S6 
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of  the  contract  the  responsibrlity  rests  on  the  contractor  and 
not  on  the  owner.  Statements  as  to  the  law  are  given  (Vol.  I, 
Sec  49)  and  citations,  but  there  is  no  discussion. 

These  are»  however,  merely  instances.  The  development  of 
a  subject  so  comprehensive  and  containing  so  many  topics  and 
sub-topics  had  to  be  limited.  Innumerabte  applications  of  law 
to  facts  are  growing  with  the  increasing  number  and  com- 
plexity of  human  a£urs  and  must  be  condensed.  Thus  only 
thirty-nine  pages  are  given  to  the  Liability  of  Public  and  Pri- 
vate Corporations,  with  important  subdivisions — e.g.,  the  State, 
Counties,  Townships,  Municipal  Corporations,  Private  Corpor- 
ations, etc. 

It  is  better  to  regard  the  merits  of  these  volumes  and  to 
commend  their  value  as  to  plan,  arrangement,  citations,  state- 
ments of  conclusions  of  law,  and  especially  for  the  facilities 
they  offer  of  ready  reference  to  the  points  covered  in  the  sev- 
eral chapters. 

There  is  much  in  diem  that  relates  to  the  interests,  the  busi- 
ness, the  inventions,  the  mechanics,  and  the  progress  of  mod- 
em Ufe — e.g.,  chapters  on  Injury  to  Right  of  Personal  Security 
by  Negligence  in  die  Use  of  Dangerous  Agencies,  including 
liability  for  injuries  from  blasting,  electricity,  explosions,  fire- 
arms, firewoiics. 

In  appropriate  places  there  are  cases  in  regard  to  Automo- 
biles, their  use  in  streets  and  roads ;  Bicycles,  their  legal  status. 
Also  in  chapter  XXIV  will  be  found  interesting  and  available 
citations  as  to  Sleeping-Car  Companies,  Boats  and  Ships,  Eleva- 
tors. In  chapter  XXV  is  a  Digest  upon  the  Neglect  of  Physi- 
cians, Surgeons,  and  Apothecaries.  There  is  probably  no  other 
book  in  which  so  mudi  useful  law,  for  present-day  use,  can 
be  readily  acquired ;  but  in  this  reference  to  the  practical  side, 
the  greater  worth  of  the  author's  analysis  is  not  to  be  over- 
looked or  minimized. 


Commentaries  on  the  Law  of  Master  and  Servant.  By 
C  B.  LABATt.  Vols.  I  and  II,  Employer's  Liability.  Roch- 
ester:   The  Lawyers'  Consperative   Publishing  Gnnpany, 

1903. 

In  1852,  in  his  preface  to  the  first  edition  of  his  work  on 
''  Master  and  Servant,''  the  author,  Mr.  E.  M.  Smith,  claimed 
to  be  a  pioneer  on  a  "  path  hitherto,  if  not  altogether,  untrod- 
den, at  least  but  imperfectly  explored."  About  ten  years  be- 
fore this  Chief  Justice  Shaw,  of  Massachusetts,  had  delivered 
the  decision  which  has  since  been  regarded  as  the  '*  principal 
fountain  of  the  law"  on  the  subject  cS  the  master's  liability  in 
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the  United  States.  In  the  years  since  Judge  Shaw  dealt  with 
this  question,  and  Mr.  Smith  wrote  his  preface,  this  branch 
of  the  hw  has  grown  with  the  growth  of  conunerce  and  manu- 
facture, industrial  conditions  have  greatly  dianged,  and  tfie 
statement  of  the  law  has  become  involved,  and  is  often  found 
to  be  contradictory  and  very  unsatisfactory.  Books  on  the  sub- 
ject have  multifriied,  and  the  text-writer  can  no  longer  call 
himself  a  pioneer,  though  he  may  still  be  needed  as  a  guide. 

It  is  as  a  guide  through  the  confused  paths  of  the  modem 
law  on  the  subject  of  tl^  employer's  liability  that  we  are  of- 
fered these  two  very  cumbrous  volumes,  all  the  remaining 
divisions  of  the  complete  subject  having  been  relegated  to  the 
third  and  last  volume,  which  has  not  yet  been  published.  In 
his  preface  Mr.  Labatt  touches  upon  the  evil  which  he  claims 
has  caused  the  ''deplorably  chaotic  condition*'  of  the  law  re- 
specting the  employer's  liability;  namely,  the  arrogation  to 
themselves  by  the  courts  of  too  large  a  Pleasure  of  authority 
in  overriding  the  verdicts  of  juries,  which  has,  as  he  says, 
''produced  an  infinity  of  uncertainties  and  inconsistendes," 
though  done,  as  it  is  claimed,  with  the  purpcKse  of  conserving 
the  'certitude  of  the  law."  For  this  increasing  evil  Mr.  La- 
batt prescribes  further  legislation. 

The  rather  rq>ellent  size  of  the  two  volumes  devoted  to  this 
one  subdivision  of  the  subject  may  deter  many  from  making 
an  examination  of  them,  but  it  has  the  advantage  of  allowing 
space  for  elaborate  analysis,  thorough  treatment,  and  copious 
annotation.  Indeed,  it  is  to  the  manner  in  which  the  annota- 
tion is  done  that  we  owe  the  size  of  the  book,  for  the  cases 
are  not  only  cited,  but  a  digest,  quite  extensive  in  many  cases, 
is  given  of  these  cases,  so  much  space  being  allowed  to  them 
that  it  is  evident  the  treatise  itself  might  easily  be  compre- 
hended within  the  limits  of  one  of  the  two  volumes. 

The  studies  of  the  author  have  led  him  to  entertain  certain 
conclusions  which  are  more  especially  set  forth  in  chapters 
VII  and  XX  of  the  treatise.  These  opinions  and  the  arguments 
by  which  they  are  supported  may  very  probably  lead  to  some 
criticism  of  Mr.  Labatt's  own  work,  but  it  would  seem  that 
the  majority  of  those  whose  labors  have  led  than  over  the 
same  ground  will  already  have  discovered  for  themselves  many 
of  the  evils  here  noted,  and  they  will  not  only  heartily  con- 
cur with  Mr.  Labatt*s  conclusions,  but  will  hope  that  the 
reforms  he  has  outlined  may  become  accomplished  facts  in  the 
near  future.  The  increasing  severity  of  judicial  decision  has 
already  led  to  legislation  in  England  and  in  many  of  our  own 
states,  and  the  Workmen's  Compensation  Act  of  England, 
that  "remarkable  statute,"  considered  so  radical  in  its  terms. 
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may  be  regarded  as  a  legislative  protest  against  st)  liarsh  a 
construction  of  the  law. 

After  an  examination  of  the  common  law  cm  the  subject, 
following  a  carefully  outlined  plan,  which,  while  giving  a  very 
minute  treatment,  does  not  eliminate  breadth  in  handling,  we 
have  a  number  of  chapters  on  these  employer's  liability  acts, 
giving  the  text  of  the  acts  which  have  been  passed  in  this 
country  and  in  England  and  her  colonies.  Some  of  our  acts 
follow  that  of  England  very  closely ;  others  vary  considerably. 
The  larger  number  of  the  states  have  legislation  of  some  sort 
affecting  the  employer's  liability,  and  a  very  good  table  of  these 
acts  is  given  at  the  end  of  the  second  volume. 

Whether  we  agree  with  the  theories  which  Mr.  Labatt  pro- 
pounds or  not,  and  even  admitting  that  the  work  may  be  de- 
fective in  concentration,  it  seems  not  too  much  to  say  that  he 
has  given  us  a  thorough,  clear,  and  comprehensive  treatise 
of  the  law  of  the  employer's  liability. 

M.  C.  K. 


The  Art  of  Cross-Ex.\mination  ;  With  the  Cross-Exami- 
NATioNs  OF  Important  Witnesses  in  Some  Celebrated 
Cases.  By  Francis  L.  Wellman.  Pp.  283.  New  York : 
The  Macmillan  Company,  1903. 

We  have  in  this  book  a  noteworthy  addition  to  the  litera- 
ture of  the  law.  Although  ostensibly  intended  as  a  guide  to 
students  and  young  lawyers  in  the  acquisition  of  "the  rarest^ 
the  most  useful,  and  the  most  difficult  to  be  acquired  of  all 
the  accomplishments  of  the  advocate/'  the  art  of  cross-exami- 
nation, its  appeal  is  in  no  sense  restricted  to  the  lega}  pro- 
fession. It  is  a  book  that  may  be  read  with  profit  by  the  lawyer 
and  interest  by  the  layman.  It  is  a  happy  combination  of  the 
instructive  and  the  entertaining.  Writing  with  an  easy  and 
enga^ng  style,  and  with  an  enthusiasm  for  the  subjeqf  at 
times  bordering  almost  on  hero  worship,  the  author  has  pro- 
duced rather  an  interesting  and  entertaining  collection  of  court- 
room anecdotes  and  episodes  than  an  exhaustive  technical 
treatise  on  his  subject. 

The  early  chapters  are  devoted  to  general  suggestions  as 
to  the  manner  of  handling  different  types  of  witnesses  and 
kinds  of  testimony,  with  anecdotes  illustrating  the  methods 
used  by  masters  of  the  art  of  cross-examination  in  Great  Brit- 
ain and  America.  This  is  followed  by  a  chaptier  entitled 
"Golden  Rules  for  Examining  Witnesses/'  a  recapitulation 
of  the  golden  rules  of  David  Paul  Brown,  and  another  on 
"Smie  Famous  Cross-Examiners  and  Their  Methods/'  this 
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latter  containing  many  interesting  anecdotes  and  appreciations 
of  such  men  as  Sir  Charles  Russell,  Rufus  and  Joseph  H. 
Choate,  Benjamin  F.  Butler,  Abraham  Lincoln,  and  odien. 
The  latter  part  of  the  book  contains  yerbatim  copies  of  por- 
tions of  the  stenographers'  notes  of  cross-examinations  of 
important  witnesses  in  several  fiunous  cases,  selected  witfi 
reference  to  their  bearing  upon  the  suggestions  offered  in  the 
early  dusters. 

For  the  youn^  lawyer  the  book  contains  many  valuable  sug- 
gestions, aptly  illustrated  by  interesting  and  entertaining  ex- 
aiiq>les  taken  from  fiunous  cases.  In  selecting  these  illustra- 
tions the  author  has  intentionally  chosen  as  far  as  possibk 
tfiose  tfiat  are  striking  and  dramatic  As  a  rule,  this  has 
been  done  to  good  purpose  and  with  telling  effect  A  notable 
example  is  the  cross-examination  of  Sonne  by  Abraham  Lin- 
coln. The  incident  is  full  of  dramatic  possibilities,  whidi  are 
fully  brought  out  .by  the  author's  clever  handling,  with  the 
twofold  result  of  holding  the  attention  of  tiie  casual  reader 
and  creating  such  a  vivid  picture  of  the  scene  that  it,  with  the 
lesson  it  is  intended  to  teach,  is  indelibly  imfM-essed  on  the 
stttdent^s  mind. 

On  the  other  hand,  Mr.  WeUman  has  at  times  allowed  him- 
self to  be  carried  away  by  his  love  for  the  dramatic,  and  in 
his  enthusiasm  seems  to  have  lost  sight  of  the  ostensible  pur- 
pose of  the  book.  For  example,  the  soliloquy  of  Robert  Inger- 
soU  over  the  tomb  of  Napoleon  at  tfie  dose  of  tfie  chapter  00 
''Some  Famous  Cross-Examiners,''  altfiough  undoubtedly  a 
fine  dramatic  effort,  has  no  logical  connection  with  the  subject 
of  discussion,  and  its  introduction  seems  a  bit  forced. 

On  the  whole,  however,  the  book  is  well-written,  instructive, 
and  entertaining,  and  ahnost  universal  in  its  app^.  To  any 
one  interested  m  this  most  fascinating  phase  of  court-room 
life  it  will  well  repay  a  careful  reading. 

R.  B.  E. 


The  Law  of  Mines  and  Mining  Injuries.    By  Edward  J. 

WnrrE,  LL;B.    One  volume,  pp.  xxviii+966.    St  Louis: 

The  F.  H.  Thomas  Law  Book  uompany,  1903. 

While  the  subject  of  mines  -tad  mining  is  by  no  means  a 
new  one  in  the  law,  its  constantly  increasing  importuice  in 
this  country  and  its  new  phases,  which  are  continually  arising, 
make  a  book  like  this  of  much  value  to  the  active  practi- 
tioner. 

The  work  is  divided  into  two  parts.  The  first  treats  of  the 
^  D^erent  Relations  Arising  from  the  Ownershqi  of  Mines 
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and  Minerals.''  This  part  contains  considerable  technical  in- 
formation as  to  current  terms  used  to  designate  different 
mineral  dmosits  and  formations,  with  the  distinctive  charac- 
teristics of  each,  together  with  a  full  discussioil  as  to  the 
property  rights  appertaining  to  the  same.  One  ch^ter  is 
devoted  to  mining  rules  and  customs,  discussing  their  relation 
to,  and  the  extent  to  which  they  are  incorporated  in,  the  state 
and  Federal  statutes.  Another  ch^ter  is  devoted  to  the  com- 
paratively new  subject  of  oil  and  gas  leases,  and  the  law  re- 
lating thereto  is  well  summarized. 

T&  rights  and  liabilities  arising  from  the  relations  of  lessor 
and  lessee  of  mines,  water  rights,  mining  easements,  the  rela- 
tion of  employer  and  employee,  are  all  fully  considered,  like- 
wise the  situations  arising  when  mines  are  owned  and  con- 
trolled by  the  various  sorts  of  common-law  and  statutory  as- 
sociations. 

The  second  part  of  the  book  deab  with  "  Actions  for  Inju- 
ries to  Mining  Rights  and  Persons/'  discussing  at  length  the 
various  peremal  actions  and  their  effect  as  applied  to  the 
general  subject. 

On  the  whole,  the  work  is  decidedly  good,  and  the  subject 
is  clearly  and  logically  set  forth.  Our  only  adverse  criticism 
would  be  that  dbe  author  goes  rather  largely  into  detail  in 
applying  familiar  common-law  principles  to  the  subject  in 
hand.  Particularly  in  the  second  part  of  the  work,  a  great 
deal  of  space  is  devoted  to  setting  forth  principles  which  apply 

Sually  well  and  in  the  same  manner  to  all  other  branches 
business  and  trade  where  the  same  relations  exist;  and 
the  fact  diat  the  same  questions  also  arise  with  regard  to 
mining  rights  hardly  justifies  the  lengthy  repetition  of  such 
familiar  propositions  in  a  work  of  this  nature. 

J.  B.  C. 


A  Review  op  the  Decision  op  the  Unfted  States  Cncurr 
Court  at  St.  Paul  in  the  Case  op  United  States  v. 
Northern  Securities  0)mpany.  By  J.  L.  Thornmkb, 
of  the  Boston  Bar.    Pp.  36.    Boston :  Little,  Brown  &  Co., 

1903. 

Although  one  may  not  be  inclined  to  agree  with  the  views 
here  expressed  by  Mr.  Thomdike  in  criticising  the  Circuit 
Court's  decision  against  the  Northern  Securities  Company,  the 
pamphlet  is  one  which  deserves  careful  reading  by  any  one  who 
is  reviewing  that  case  and  the  questions  there  involved.  The 
plan  pursu«i  by  Mr.  Thomdike  has  been  to  analyze  the  mode 
of  reasoning  upon  which  the  decision  is  based,  and  at  each 
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successive  step  to  ascertain  the  basis  for  the  decision  and  its 
force.  His  conclusions  are:  that  ''there  is  no  authority  for 
saying  that  such  a  union  would  constitute  a  monopoly  or  be 
contrary  to  any  rule  of  law;''  that ''  whatever  conclusion  may 
be  readied  regarding  the  propriety  of  the  acquisition  of  the 
shares  by  the  Northern  Securities  Company,  the  provisions 
of  the  decree  seem  to  go  far  beyond  the  authority  of  the 
statute;"  that  if  the  court  had  limited  itself  to  the  making 
of  a  decree  properly  within  its  power,  then  ''it  would  have 
appeared  that  there  was  no  ground  for  making  any  decree 
whatever  against  the  Northern  Securities  Conqiany/'  The 
paper  is  short,  easily  obtainable,  and,  in  view  of  the  logical, 
careful,  reasonable,  and  scholarly  analysis  made  by  the  writer, 
it  cannot  be  disregarded  by  anyone  who  shall  take  up  the 
study  of  this  widely  interesting  and  vastly  important  case. 

£»•      XX*      Dm 


Tribal  Custom  ik  Anglo-Saxon  Law.  By  Frederic  Sbe- 
BOHM,  LL.D.,  F.S.A.  Pp.  ix+538.  Longmans,  Green  ft 
Co.,  London,  New  York,  and  B^bay,  1902. 
We  have  an  essay  here  of  some  five  hundred  pages,  supple- 
mental to  two  other  essays  from  the  same  author,  (i)  'The 
English  Village  Community,"  (2)  "The  Tribal  System  in 
Wales.''  Neither  of  these  latter  two  have  we  had  die  pleas- 
ure of  examining,  but  we  trust  they  prove  more  generally 
valuable  than  the  work  in  hand.  The  Preface  reads :  "  In  the 
first  essay  an  attempt  was  made  to  approach  the  early  Anglo- 
Saxon  evidence  from  the  point  of  view  of  the  manorial  system, 
and  mainly  by  tracing  back  its  connection  with  the  open  field 
system  of  agriculture — ^the  shell,  so  to  speak,  in  whidi  it  had 
all  along  apparently  lived.''  It  seems  that  die  object  of  this 
third  essay  in  the  trilogy  is  to  approach  the  Anglo-Saxon  laws 
from  the  point  of  view  of  tribal  custom.  The  author  frankly 
acknowledges  that  the  present  essay  cannot  be  wholly  appre- 
ciated without  an  acquaintance  with  the  intermediate  essay,  but 
we  doubt  not  but  that  the  value  of  this  last  essay  is  seriously 
handicapped  by  the  abruptness  of  its  beginning,  the  author  pre- 
suming that  the  reader  has  followed  his  preceding  essays. 
Each  of  the  essays  could  be  of  value  if  independent  and  com- 
plete in  ittelf,  but  unless  the  reader  of  the  "  Tribal  Custom" 
book  comes  prepared  with  a  good  general  knowledge  of 
Anglo-Saxon  language  and  customs,  he  is  in  no  wise  ready 
to  begin  reading  this  last  of  the  three  essays.  For  the  general 
reader  it  is  too  tedmical ;  for  the  student  of  English  history, 
bent  upon  gaining  the  most  minute  knowledge  of  the  detaOs 
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of  Anglo-Saxon  customs,  the  work  would  be  valuable.  And 
suffice  it  to  say  that  but  few  lawyers  would  ever  read  beyond 
the  first  chapter;  and  the  historian  of  jurisprudence  would 
count  the  book  wholly  too  long  for  his  perusal. 

As  a  test  of  the  position  of  classes  in  tribal  society,  the  death- 
fine,  or  "  wei^eld/'  forms,  naturally,  a  most  important  part, 
and  in  the  first  chapter  it  is  deemed  necessary  to  explain 
diroug^  twenty  pages  the  currencies  in  which  these  wergelds 
were  stated  and  paid.  Rather  than  an  explanatory  treatise, 
this  chapter  suggests  a  careful  compilation  of  pertinent  facts. 
After  chapters  on  Cymric  Evidence,  Tribal  Customs  among 
the  Ancient  Irish,  Burgundian,  Wisigothic,  Franks,  and  other 
Continental  tribes,  during  which  discussion  we  are  reminded 
of  Anglo-Saxon  in  the  single  chapter  concerning  some  evi- 
dence from  Beowulf  (the  ancient  Anglo-Saxon  poem)  on 
tribal  custom  regulating  feuds,  etc.,  we  are  intnxluced  at  last 
to  Anglo-Saxon  customs  regarding  the  wergelds  (fines  im- 
posable  for  murder)  during  the  last  third  of  the  whole  book, 
from  chapters  XI  to  XV.  The  author's  reason  for  the  long 
introduction  is  for  the  sake  of  approaching  these  customs, 
which  afford  the  real  interest  of  the  book,  from  the  tribal  point 
of  view  and  the  vantage  ground  afforded  by  the  previous  study 
of  the  tribal  customs  of  the  Continental  tribes.  Considering 
the  relation  of  the  included  tribes,  the  contrast  between  such 
evidence  is  indeed  of  some  "permanent  value"  to  the  close 
historical  student,  but  the  title  of  the  essay  is  misleading. 

The  student  of  law  or  historical  jurisprudence  can  gain  a 
better  idea  of  the  Anglo-Saxon  customs  from  tfie  works  of 
Sir  Henry  Maine  or  Professor  Maitland,  and  he  will  obtain 
the  kernel  free  from  the  intricate  shell.  As  for  the  student  of 
English  history,  or,  we  should  preferably  say,  the  student  of 
ancient  English  customs,  he  must  find  here  all  that  he  could 
desire  about  the  fines  and  currencies  of  ancient  Western  Euro- 
pean and  Anglo-Saxon  tribes ;  and  there  are  copious  notes  and 
references,  and  a  half-satisfactory  index  to  aid  him  in  his  re- 
searches. The  book  is  valuable  to  him.  Anyone  would  com- 
mend its  beautiful  workmanship;  and  anyone  who  has  long 
valued  the  prizes  of  Anglo-Saxon  literature  and  history  wiU 
welcome  the  book  as  a  sdholarly  addition  to  his  library  and 
works  of  reference.  It  is  a  scholar's  book,  and  for  the  scholar 
it  completes  a  Trilc^^r  of  Essays,  a  knowledge  of  which  is 
indispensable  if  he  would  count  himself  fully  informed,  for 
there  is  no  other  set  of  books  so  easily  obtainable  exactly  cover- 
ing the  same  field  of  research.  The  subject  is  one  with  which 
the  student  of  early  English  customs  and  institutions  must 
needs  be  widely  acquaint^.  E.  H.  B. 
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NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 
ODICALS. 

ALSAirr  Law  Joubwal.— December. 

Nan-Suiis,  Old  amd  Ntw.  Theodore  F.  C  Demorest  In  ^^mS«i-y 
the  qaettkm  of  non-tuits  the  andior  finds  a  statement  (Brait  t.  Haif, 
13  Johns.  534)  that  "  a  plaintiff  cannot  be  non-suited  against  his  000- 
sent,"  and  enters  into  a  thoroagh  examination  of  the  point,  deciding 
aninst  the  statement  upon  the  authorities  examined.  The  latter  part 
of  the  article  shows  the  fluctuations  of  the  New  York  law  upon  the 
subject  under  the  code. 

AMancAM  Lawybb.— -December. 

Do0S  ihg  Powir  of  ikg  Fgdiral  Govemmeni  to  RggulaU  NavigaHon 
Justify  any  Inttrfirgncg  wiik  Irrigation  in  Colorado?  L.  C  Carpen- 
ter. At  me  time  of  the  moulding  of  the  constitution  the  oommeroe 
of  the  country  was  alreadjr  developing  and  was,  therefore,  provided 
for  in  that  instrument  But  irrigation  on  anv  large  scale  had  not 
been  thought  oi  Therefore  to-day  when  the  claims  of  the  two  come 
in  conflict  the  interests  of  irrigation  are  set  aside  and  the  old  dedsions 
proclaiming  the  paramount  importance  of  commerce  are  follows!  In 
the  days  of  the  introduction  of  steam  as  a  motive  power  upon  the 
roads  and  rivers  of  the  country  there  were  jurists  wise  enough  to 
shape  the  law  to  the  changed  conditions.  Such  men  are  needed  to-day 
to  adapt  the  law  to  the  changed  conditions  of  our  time.  The  author 
of  the  article  is  not  a  lawyer  and  eicpresses  a  fear  that  no  one  but 
a  layman  would  esmect  a  material  change  in  our  doctrines.  He 
might  be  more  hopeful  if  he  were  a  lawyer  and  had  he  followed  the 
law  through  its  mnumcrable  changes,  as  it  has  fitted  itself  to  the 
conditions  of  the  people  and  the  times. 

Tki  Comedy  of  History,  Neal  Brown.  Nevada  as  a  "rotten 
borough**  furmshes  our  first  glimpse  of  comedy,  and  if  there  is  some 
slight  bitterness  in  the  smile  raised  it  seems  scared^  worth  noting 
in  the  face  of  the  bitter  scorn  in  the  scathing  arraignment  of  the 
reconstruction  period.  The  truth,  showing  through  me  turgid  and 
declamatory  storle  adopted  by  Mr.  Brown,  deprives  his  statements  of 
all  comedf.    The  comedy  becomes  a  tragedy  and  so  ends. 

Soma  Considerations  upon  tko  Constitution  of  tho  Unitsd  States, 
Hon.  Walter  Clark.  This  is  the  article  to  which  Mr.  Bausman,  writing 
in  the  December  American  Law  Review,  refers  as  approving  of  the 
election  of  Federal  judges,  and  to  which  he  so  ener^pebcally  responds. 
The  article  leaves  the  consideration  of  the  constitution  and  is  mainly 
given  up  to  an  examination  of  the  progress  of  the  law  in  generaL 

Greai  Trials  in  Fiction.  VI.  In  Defence  of  His  CKeni.  (The  Right 
of  Way.  Parker.)  This  trial  is  taken  from  so  recent  a  woric  of 
fiction  that  the  scene  is  probably  familiar  to  nearly  all  readers  of  the 
passing  fiction  of  the  day.  As  yet  it  hardly  seems  wise  to  dass  it  with 
the  "great  triab  of  fiction,**  almough  suffidentiy  impressive  in  its  way. 


Thb  AxmcAir  Law  Rsvibw.— December. 

Due  Process  of  Law.  (Concluded.)  Hon.  Alton  B.  Parker.  The 
Fourteenth  Amendment  is  discussed  and  the  growth  of  the  theories 
as  to  its  interpretation  shown.  Judse  Parker  believes  that  the  danger 
of  so  extending  the  meaning  of  .the  amendment  as  to  ^  fetter  and 
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degrade  the  state  governments*'  has  been  avoided,  while  a  broader 
scope  has  been  given  to  the  amendment  than  was  contemplated  at  the 
time  it  was  passed.  It  seems  now  that  in  the  heat  and  passion  of  the 
time  of  its  passage  very  little  "contemplation"  was  possible.  The 
time  for  thought  came  later,  and  it  is  these  later  thoughts  that  have 
found  expression  in  the  interpretation  of  the  amendment. 

Commercial  Lam  tmd  Modem  Commercial  Combinations.  ^Report 
of  Committee  of  the  American  Bar  Association.)  The  **  Modem 
Commercial  Combination*"  here  spoken  of,  is  the  familiar  **  Trust"  of 
common  parlance.  The  speech  of  the  people  may  have  been  avoided 
in  the  title,  but  the  feeling  of  the  people  finds  voice  in  the  body  of 
the  report.  And  not  an  inarticulate,  confused,  or  uncertain  voice  do 
we  find  it.  A  number  of  remedies  are  proposed  for  the  present  un- 
satisfactory state  of  affairs,  and,  failing  these,  the  proposition  is  made 
that  "  the  citizens,  if  they  must  have  a  jnaster,  should  be  the  masters 
of  themselves." 

A  Dangerous  Tendency  of  Legislation.  William  A.  Glasgow.  (Ad* 
dress  before  the  American  Bar  Association,  August,  1903.)  In  this 
article  the  "Trust"  is  thought  possibly  to  be  "a  messenger  of  peace 
and  order"  necessary  to  silence  the  "cry  of  the  commune."  The 
author  seems  to  be  badly  frightened  by  the  idea  of  paternalism  in 
government,  instancing  a  New  York  law  prohibiting  the  manufacture 
of  cigars  in  tenement  nouses  as  a  vicious  instance  of  such  paternalism. 
The  instance  speaks  for  the  article. 

The  Negotiable  Instruments  Law,  Gtotft  W.  Bates.  (Address 
delivered  before  the  Michigan  Bar  Association.  June  18^  1903.)  The 
Negotiable  Instruments  Law,  framed  bv  the  American  Bar  Associa- 
tkm,  and  dr&fted  by  Mr.  John  J.  Crawford  in  189$,  has  been  adopted 
by  twenty-two  states  and  the  District  of  Columbia,  but  has  not  yet 
been  accepted  by  Michigan.  Mr.  Bates  considers  the  act  very  bene- 
ficial and  desires  its  universal  adoption,  though  his  argument  is  di- 
rected specially  towards  its  adoption  b^  Michigan. 

Election  of  Federal  Judges.  Frederick  Bausman.  The  argument  is 
that  the  elected  judge  is  not  an  independent  judge,  and  that  he  is 
also  a  less  learned  judge  because  he  is  elected  by  the  "  unskilled."  The 
Federal  judge,  being  an  appointed  judge,  is  therefore  a  more  learned 
judge.  If  the  appointed  judge  were  always  an  independent  judge, 
and  if  the  Fedenl  judges  would  not,  under  a  free  ballot,  be  more 
learned  than  the  average  state  judge,  the  argument  would  be  stronger. 
In  those  states  where  the  judges  are  practicallv  appointed  by  the 
political  power  which  rules  the  state,  and  the  election  mechanically 
ratifies  the  appointment,  without  exercise  of  choice  either  skilled  or 
unskilled,  it  cannot  be  said  that  the  appointed  judges  exceed  in  wisdom 
those  really  elected  by  the  people  in  those  states  where  the  people 
still  have  freedom  of  choice. 

The  Effect  of  the  Imitative  Instinct  on  the  Common  Law.  William 
M.  Blatt  The  vei^y  obvious  fact  that  imitation  has  had  an  effect  on 
the  common  law  is  shown,  but  there  is  no  attempt  to  more  than 
touch  the  surface  of  the  subject.  Habit  and  custom  have  always  been 
strong,  and  in  the  cases  ated  by  Mr.  Blatt  as  absurd  or  harmful 
imitatioiiy  it  would  seem  as  if  it  were  one  of  these  rather  than  imita- 
tkm  which  was  to  blame. 


CumAL  Law  JoumirAL.»December  ix. 

RaHHcation  in  the  Law  of  Agency.    Arthur  Gwin.    An  examination 
of  the  law  in  the  form  of  a  running  commentary  upon  the  decisions. 
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It  brii^  the  varioiu  points  clearly  before  the  reader  and  digests  the 
anthorities  briefly. 

Can  a  Married  Woman  Acauirg  Title  to  Land  by  Disseissin— Adverse 
Possession^The  Running  of  ike  Statute  of  Limitationsf  Joseph  H. 
*B]air.  The  arguments  which  Mr.  Blair  uses  to  uphold  the  negatiTe 
of  the  question  which  he  propounds  are  the  familiar  ones  applied  to 
all  questions  of  the  sort  before  the  passage  of  the  Married  Women's 
Property  Acts.  The  decisions  cited  are  nearly  all  of  a  period  prior  to 
the  passing  of  those  acts,  and  reflect  the  sentiment  of  the  time.  But 
Mr.  Bates  has  seemingly  found  a  point  where  it  is  probably  safe  to 
quote  them  once  more. 


Columbia  Law  Rivxsw.— December. 

Expansum  of  the  Comtnon  Law.  L  The  Foundations  of  Justice. 
Sir  Frederick  Pollock.  The  admirers  of  the  common  law  will  find 
much  satisfaction  in  the  treatment  it  is  accorded  here.  It  is  conceded 
a  more  completely  continuous  antiquity  than  the  civil  law,  not  having 
been  subjected  to  the  breaks  and  catastrophes  which  have  interrupted 
the  contmuous  life  of  the  latter.  The  foundations  as  noted  are» 
publicity,  the  ''rule  of  neutrality/'  and  the  interpretation  bi  the  law 
as  a  iudidal  ftmction»  from  which  arose  the  power  of  the  judicial 
precedent  The  power  acquired  by  the  latter  is  supposed  to  have 
come  from  the  fact  of  the  absence  of  any  other  source  capable  of 
oompctiii^  with  them. 

Homicide  in  Self-Dsfence.  Joseph  H.  Beale,  Jr.  There  is  no 
attempt  here  to  theorize  or  even  to  elaborate  on  the  subject  The 
statements  are  simply  made,  and  the  authorities  upon  which  they  are 
based  cited  The  abundance  of  authority,  however,  for  statements 
which  are  not  now  in  dispute  is  such  as  to  appear  to  overweight 
the  article. 

The  Histofy  and  Theory  of  the  Law  of  Defamaium.  Van  Vechten 
Veeder.  L  The  manner  in  which  the  distmction  between  spoken 
defamation  or  slander,  and  written  defamation  or  libel,  arose,  is  first 
commented  on;  later  the  process  is  more  clearly  shown.  In  tracing 
this  history  we  are  introduced  to  the  statutory  offence,  "  De  Scandalis 
Magnatnm,"  by  which  statute  the  politicians  of  the  day  sought  to 
silence  the  voice  of  the  people  as  heard  in  the  "plain  speaking  and 
homely  wit  of  the  Lollard  rhymes."  History  repeats  itself,  and  we 
seem  to  see  as  in  a  mirror  our  statute  De  Scandalis  Magnatnm  of 
1903  reflected  in  that  of  the  year  1275. 


GmN  BAa— December. 

Logan  E.  Bleckley,  H.  B.  Ellis.  Judge  Bleckley,  so  well  known 
as  a  jurist,  and  so  venerable  a  figure  for  many  years,  in  Geor^a,  is 
probably  best  known  elsewhere  for  the  quaintnesses  and  witticisms 
embodied  in  many  of  his  decisions.  The  man  as  he  is  known  in  his 
own  state  is  well  sketched  here. 

The  Jury  Fetish,  Enoch  Johnson.  If,  as  Mr.  Johnson  argues,  trial 
by  jury  is  onlv  a  fetish;  there  should  be  better  arguments  against  it 
than  are  used  by  him.  His  ar^piments  tell  rather  against  legal 
delays  in  general  than  delays  in  jury  trials  in  particular,  and  the 
causes  for  these  delays  do  not  lay  at  the  door  of  the  jury,  at  least 
as  these  causes  are  here  stated. 

Brief  Notes  on  the  Northern  Securities  Case,  Francis  R.  Tones. 
These  notes  set  forth  very  briefly  the  views  of  a  man  extremely  an* 
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Ugonistic  to  the  Shermaii  Anti-Tmst  Act  Thqr  present  in  a  con- 
dmsed  form  the  arguments  osnally  |mt  forth  by  the  opposition. 

Thg  BHHsh  Home  of  Lards  m  Us  Jmdidal  Cm^actiy.  Lawrence 
IrwelL  An  interesting  aocomt  in  detail  of  the  procedure  upon  appeal 
to  the  House  of  Lords.    The  article  is  well  illustrated. 

IVrong  wiikaui  Rsmedy.  VIII.  The  Nominal  Director's  Misfor- 
hme.  Wallace  McCamant  We  hear  of  one  more  utterly  dishonorable 
transaction  with  no  remedy  for  the  unfortunate  victim,  and  the  hero 
of  these  adventures  then  retires  with  his  stolen  woJth,  feeling  ''that 
he  has  declined  in  manhood."  Mr.  McCamant  has  shown  that  there 
are  many  wrongs  without  a  legal  remedy,  which  proposition  scarcely 
needed  demonstrating.  He  seems  also  to  desire  to  show  that  the 
doer  of  the  wrongs  in  question  can  escape  with  hut  a  very  slight 
"decline"  in  moral  standing;  which  seems  impossible  of  demonstra* 
tion. 

RemUmiscences  of  a  Reporter  of  Decisions,  George  Fox  Tudcer. 
The  importance  of  the  law  reporter  is  very  often  underestimated. 
Mr.  Tucker  gives  a  very  good  account  of  the  labors  and  duties  of  a 
court  reporter,  and  also  gives  some  rtry  good  views  of  the  practising 
attorney  as  seen  from  the  point  of  view  of  one  thoroughly  familiar 
with  the  profession  and  the  court-room,  but  not  a  mfmbrr  of  the  bar. 
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Notes  on  Consideration.  Joseph  H.  Beale,  Jr.  A  difference  of  < 
between  two  such  "masters  of  the  subject"  as  Mr.  Ames  and  Mr. 
Williston  has  led  Mr.  Beall  into  thb  examination  of  the  subject  of 
consideration.  In  working  out  their  theories  Mr.  Williston  is  led  to 
hold  that  doing  what  one  is  bound  to  do  is  not  a  good  consideration^ 
while  Mr.  Ames  (in  conformity  with  his  doctrine  of  public  poli^) 
holds  that  it  is  not  against  puUic  policy  to  hold  one  to  his  promise 
made  on  such  consideration.  Mr.  Bnle  endeavors  to  show  that  there 
is  middle  ground  where  the  two  theories  may  meet  and  be  in  practical 
accord.  In  the  Jwridual  Review  of  December  Mr.  Richard  Brown 
remarks  on  the  doctrines  here  debated,  and  says  that  ''Professor 
Williston  and  Mr.  Langdell  have  expatiated  with  dialectic  subtlety 
on  opposite  sides  of  the  question,"  but  has  no  patience  with  the  doc- 
trine Itself.  His  view  is  that  of  one  accustomed  to  the  civil  law  or 
that  form  of  its  development  peculiar  to  Scotland. 

The  Power  of  Congress  over  Combinations  aHectmg  Interstate 
Commerce.  Augustine  L.  Humes.  The  denial  of  the  power  of  Con- 
gress to  deal  with  the  "Trusts,"  and  a  suggestion  that  an  amendment 
to  the  constitution  might  be  necessary  to  enable  it  to  do  so,  has  led 
Mr.  Humes  to  attenqit  to  demonstrate  that  Congress  has  already  "a 
large  and  extensive  oower"  to  deal  with  such  questions. 

The  limitations  of  the  scope  of  the  Sherman  Act  are  first  clearly 
shown:  then  that  Congress  <ud  not  exhaust  its  power  of  control  over 
the  subject  matter  of  tot  act,  for  it  is  contended  that  Congress  under 
the  commerce  clause, '"  in  dealing  with  contracts,  combinations,  and 
conspiracies  in  restraint  of  trade  among  the  states,  is  not  limited  to 
rtgulations  of  direct  restraints  of  trade  and  commerce  among  the 
states^  but  also  extends  to  any  indirect  restraints,  no  matter  to  what 
extent  removed,  which  might  reasonably  be  considered  by  Congress 
to  affect  that  commerce."  The  Sherman  Act  has  been  held  not  to 
restrain  a  monopoly  of  manufacture,  but  the  power  of  Congress  is 
considered  to  extend  far  enoufh  to  cover  such  monopolies.  The 
usual  doubt  of  the  correctness  of  die  decision  in  the  NorUiem  Securi- 
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tki  cue  is  csannedL  but  it  is  bdicvcd  that  Oooffress  can  enact  a  law 
to  prercnt  sadi  a  maicr  aS  was  attCBBpled  ia  that  case.  The  author 
disciaims  maj  iniciHioM  to  advocate  a  Inil  use  of  the  power  daimedt 
his  wish  beinc  mcrelj  to  define  tiie  extent  of  the  power. 

Deaik  9f  the  Drmmer  of  •  Cheek.  Jiihn  llaxcj  Zane.  Tha%  an  on- 
accepted  diedc  is  revoked  bf  the  dttth  of  the  drawer  seems  to  be 
established,  as  a  mlc^  in  nost  jmisdictions.  There  are  objectioos  to 
this  dwonr,  andL  sfter  showing  ovite  fnlly  how  the  rale  became 
established  this  article  foes  on  to  refnte  these  objections.  If  die  writer 
does  not  whoQj  snooeed^  bis  aiHvments  are  well  put  The  position  of 
a  bank  which  has  accepted  after  tiie  drawer  is  dead  is  last  considered. 


OhMfmHams  em  the  Art  of  Aivoceey,     David  Dwidas.     (P^er 
rend  before  the  Soots  Law  Societjr,  November,  1903.)    The  paper  is, 
of  coorsc^  written  lor  Scotch  lawyers,  and  in  many  ways  oiUy  for 
and  witty  and  entertaining  enough  to  be  read 


tiwni*  bnt  it  is  wise  and  witty  and  entertaininff  enough    _ 
with  enjoyment  and  advantage  \ff  any  one  not  of  that  coontty. 


enjoyment  ] 
The  fFarkmg  ef  ike  Cempmmts  Act,  igoa.  Edward  Manaon.  Very 
carefally  and  dcnriy  nylainrd.  It  is  considered  that  the  act  of 
igoQ^  thoQgfa  open  to  criticism,  is  "a  very  satisfactory  measnre  of 
reform  in  the  direction  of  regolating  and  controlling  the  operations 
of  trading  '    " 


i  trading  companies. 
The  Jmndkel  Syetem  ef  F\ 


'wmmce.  Charles  Gans.  This  system  is  so  dif- 
ferent from  onr  own  jvndical  system  as  to  seem  at  first,  as  the  anthor 
saytb  very  mmpW,  hnt  in  reaUtgr  is  probablv  not  more  to  than  that 
of  other  oountries.  All  cases  are  first  broQilit  before  the  justices  of 
the  peaces  who  endeavor  to  bring  about  a  settlement  This  justice  of 
the  peace  has  many  and  peculiar  powcra»  but  they  appear  to  be  of  a 
very  benevolent  kind.  The  criminal  law  is  administered  hy  the  mme 
conrts,  except  diat  there  is  a  Court  of  Assises  which  is  fecial  to 
the  criminal  law,  and  here  alone  Frendi  law  employs  a  jury.  The 
Commercial  Court  differs  great^  from  anydiing  known  to  us.  It 
has  jurisdiction  only  over  commercial  matters  and  die  judges  are 
elected  bf  the  merchants  thcmsdves.  No  one  can  be  elected  but 
a  merchant  or  a  retired  nicrrhant    The  procedure  is  simple  and 


K e  to  the  mme  Courts  of  Appeal  as  ttiose  to  which  iu< 

:  tne  dvil  courts  are  taken.    The  article  is  very  pleasantly  wntte 

Juierdieiian  of  AfhkreHmi  Proceedmgs.     R.  D.  Melville.     As 


5ftf 

luien 
rule*  parties  having  agreed  to  submit  to  arbitration  are  obliged  to 
accq^t  the  decision  of  tte  judges  whom  they  have  selected.  There  are 
cases,  however,  where  an  "Interdiction'*  will  be  mnted,  and  these 
cases  are  here  nramtnrd  It  is  shown  bf  a  resunw  of  the  cases  that 
such  interdictions  are  not  lightly  granted. 

The  Lam  of  Coniruct  m  Bnglmd  tmd  ScoiUmd.  Richard  Brown. 
The  paper  is  devoted  to*  a  consideration  of  the  obstacles  hi  the  way 
of  an  assimilation  of  the  mercantile  laws  of  England  and  Scotland. 
These  obstadei  are  said  to  be  three  in  number.  These  three  are, 
"transfer  of  property  bv  the  contract,  dualism,  or  separation  of  sale 
and  warranty,  and  constderadon."  The  first  has  been  partially  admitted, 
however;  the  second  the  author  considers  merely  an  accident  of  form: 
while  of  die  third  he  says,  "It  is  difficult  for  a  Scottish  or  Continental 
kwyer,  or.  indeed,  for  any  one  not  reared  in  an  atmosphere  of  En^ish 
legal  traditioii.  to  view  this  doctrine  with  favor  or  even  with  com- 
phMency,"  and  he,  very  naturally,  does  not  desire  the  assimiktion  of 
this  doctrine  with  the  hiw  of  Scotland. 
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The  Law  of  Reason.  Sir  Frederidc  Pdlock.  (Two  lectures  de- 
Ihrered  at  the  Universitir  of  Michigan,  October  8  and  g,  1903.)  The 
Law  of  Nature  and  of  Nationa  is  the  topic  of  the  first  le^nre.  The 
Law  of  Nature  is  traced  back  to  the  Gredc  theories  of  ethics^  and  in 
the  tradny  we  g^  very  interesting  views  of  the  f eelincs  of  the  Middle 
Ages,  whidi  feelings  controlled  their  views.  Since  ue  Middle  Ages 
the  law  of  nature  or  of  reason  u  stated  to  have  been  a  principal  or 
infloential  Victor  in  developing  these  branches  of  jnrispmdence: 
"  Eqmtf  ,  the  Law  Merchant,  the  Law  of  Nations,  the  general  applica- 
tion, within  tile  q>liere  of  municipal  law,  of  the  principles  of  natural 
Justice  and  reasonableness,  and  the  body  of  rules  lor  die  choice  of 
law  and  jurisdiction,  and  the  application  of  forei^p  law,  which  we 
sum  up  under  the  head  of  Gmflict  of  Laws  or  Private  International 
Law."  These  different  branches  of  the  law  are  touched  1900  briefly, 
in  turn,  and  with  very  skilful  treatment 

The  second  lecture  takes  up  Natural  Justice  in  the  Commoo  Law. 
The  statement  is  made  that  ^the  nineteenth  century,  after  the  tiiir- 
teentfa.  has  been  the  most  vital  period  of  the  common  law."*  The 
growth  of  die  law  of  contract  and  of  that  of  iMligence  is  shown, 
but  while  the  Law  of  Nature  is  exalted  as  a  ''living  emhodiment  of 
the  collective  reason  of  civilized  mankind,*  it  b  shown  that  it  has 
its  limits  which  must  not  be  overstepped.  The  lecture  concludes  with 
an  eloquent  eulogy  of  the  common  law. 

Tk€  Admmistratkft  Powers  of  the  Presideni.  Port  /.  John  A. 
Fairlie.  The  appointing  ^ower  of  the  president,  presentiag  uiparently 
so  large  a  field  of  power,  is  shown  to  have  been  greatly  curtailed  bf  the 
influence  of  the  Senate  through  what  is  known  as^  Sectorial  oourtenr,'* 
practically  leaving  to  the  president  the  power  to  reject  only.  The 
paper  docs  not  j|[o  into  the  history  of  the  growth  of  the  power,  or 
the  reasons  for  its  rise,  but^  does  show  some  of  the  evils  wnich  have 
grown  out  of  a  custom  which  gives  to  the  members  of  Congress  so 
mudi  control  over  the  administration.  The  remedv  u  the  recognition 
bf  the  people  and  the  politicians*— two  distinct  classes,  it  seems  of 
the  non-political  character  of  the  administrative  offices.  Appointment 
for  indefinite  terms  instead  of  the  customary  four  years  u  also  sug- 
gested, and  would  seem  to  be  feasible. 


VnooriA  Law  Rkisrk.— December. 

The  ModUieaHon  of  the  Supply-Lien  Act  as  against  ifMnji  and 
Mannfactufinf  Companies.  A  very  radical  bill  was  passed  in  Virnnia 
in  xflgo^  which  gave  supply  creditors  "more  than  was  snven  to  mem 
in  any  state  of  the  Umon,"  and  was  unsatisfactory  to  all  others  than 
the  favored  creditors.  The  modification  meets  the  view  of  the  writer 
as  undoiitf  a  most  objectionable  piece  of  class  legislation. 

Mr.  JdFerson  v.  Chief  Justice  MarshM  Cohens  v.  Virginia.  Mar- 
bmry  V.  Madison.    (Letter  of  Jefferson  escpressing  his  vitews  of  tiiese 


two  decisions.)  This  letter  was  written  by  Jefferson  to  his  friend 
Judge  William  Johnson,  of  Oiarleston,  S.  C,  June  la,  1893.  It  ex- 
presses the  opimon  of  Jefferson  in  regard  to  tiiese  two  cases,  familiar 
to  all  students  of  constitutional  law,  and  thcnr  will  regret  that  the  entire 
letter  was  not  here  published,  unless  so  hamtuated  to  regarding  Mar- 
shall as  impeccable  that  they  cannot  umredate  the  fact  that  at  that 
timc^  at  least,  tiiere  was  much  to  be  said  against  his  decisions,  and  so 
cannot  enjoy  the  intelligent  criticisms  of  a  contemporary. 
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Yau  Law  Journal.— December. 

The  Northern  Securities  Campamy  Case.  A  Reply  to  Professor 
Langdell.  Mr.  Chamberlain  is  one  of  the  few  legal  writers  who  have 
a;»proved  wholly  and  heartily  of  the  decision  in  the  Northern  Securi- 
ties Case  on  legal  grounds  alone.  But  his  chief  intent  was  to  refute 
Mr.Langdeirs  contention  in  regard  to  the  decision  in  that  case. 

Mr.  Chamberlain  gives  due  honor  to  Mr.  Langdell,  to  his  well- 
known  ''abilities  as  teacher,  dialectician,  and  polemist,"  but  he  does 
not  hesitate  in  pressing  the  point  in  reply,— he  takes  firm  gromid  and 
stands  firmly  upon  it  He  seU  aside  Mr.  Langdell's  somewhat  aca- 
demic point  in  regard  to  the  court  entertaining  a  suit  of  equibr  under 
a  criminal  statute;  answers  very  clearly  his  points  that  the  ShermaA 
Act  does  not  apply  to  railroads;  that  the  carriage  of  goods  and  pas- 
sengers is  not  trade  or  conunerce;  that  the  Sherman  Act  does  not 
forbid  such  a  combination  as  that  of  the  Northern  Securities  Com- 
pany, and  also  the  last  point  that  there  was  but  one  person  concerned 
in  this  case  and  therefore  there  can  be  no  conspiracy.  Mr.  Chamber- 
lain has  strong  authority  for  his  points  and  holds  his  ground  well 
against  his  distinguished  opponent. 

The  Equitable  Liability  of  Stockholders:  the  Grounds  upon  which 
it  Rests.  George  B.  Barrows.  The  two  grounds  given  here  are:  first, 
that  the  assets  of  the  corporation  constitute  a  trust  fund  for  the 
payment  of  its  debts  which  the  creditors  seek  to  have  applied  to  the 
payment  of  the  entire  corporate  indebtedness;  in  other  words,  that 
the  bills  are  brought  to  compel  the  execution  of  a  trust;  second,  that 
the  corporate  assets  are  by  reason  of  their  nature  incapable  of  beiag 
taken  in  execution,  so  that  ttie  creditors  have  no  remedy  at  law ;  in  other 
words,  that  the  bills  are  ordinary  creditors'  bills.** 

Legal  Aspects  of  the  Panama  Situation.  Edwin  Maxcy.  Mr.  Maxcy 
so  soon  exhausts  the  legal  arguments  upon  which  he  depends  to  justify 
the  attitude  of  the  United  States  in  the  question  at  issue,  that  it  may, 
perhaps,  be  permitted  to  wonder  why  he  found  it  necessary  to  advance 
them.  He  seems  forced  to  use  such  heretical  arguments  as  ^  Political 
unity  is  but  a  means  to  an  end,— die  promotion  of  human  welfare, — 
and  when  it  fails  to  meet  this  end  it  has  outlived  its  usefulnesi^" 
which  sounds  like  an  echo  of  things  not  approved  for  something  IQce 
a  generation.  For  some  reason  Mr.  Maxcy  bias  failed  to  give  auuority 
for  his  opinions  and  statements  in  most  cases,  and  wnere  he  does 
sUte  them  they  seem  a  little  unfortunate,  as  the  parallel  between  the 
recognition  of  the  United  States  by  France  and  Holland  in  1778^  two 
years  after  we  had  decUred  our  independence,  and  the  recosmtkm  of 
the  sUte  of  Pananu  when  it  was  a  few  days  old.  Mr.  Maxcy  has 
done  well  in  view  of  the  materials  which  he  appears  to  have  had  at 
hand,  and  while  the  view  of  the  question  "  in  the  light  of  international 
law,''  as  he  professes  to  give  it  to  us,  may  be  a  little  obscur^  it  is 
doubtless  owing  to  the  imperfections  of  international  law  itself,  for 
Mr.  Maxc/s  intentions  are  doubtless  excellent 


THE  AMERICAN 

LAW  REGISTER 


FOUNDED  180 


UNIVERSITY  OF  PENNSYLVANIA 

DEPARTMBNT  OP  LAW 

t 

Vou  { SJ  2;  I J  APRIL,  1904.  No.  4 


THE    MODERN    LAW   OF   CHARITIES    AS    DE- 
RIVED FROM  THE  STATUTE  OF 
CHARITABLE   USES. 

The  best  definition  of  a  legal  charity  would  seem  to  be 
that  given  by  Gray,  J.,  in  Jackson  v.  PhiUips  :*  "  A  charity^ 
in  the  legal  sense,  may  be  more  fully  defined  as  a  gift,  to  be 
applied  consistently  with  existing  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bringing  their  minds 
or  hearts  under  the  influence  of  education  or  religion,  by 
relieving  their  bodies  from  disease,  suffering,  or  consti-aint, 
by  assisting  them  to  establish  themselves  in  life,  or  by  erect- 
ing  or  maintaining  public  buildings  or  works,  or  otfierwise 
lessening  the  burdens  of  government  It  is  immatcr  al 
whether  the  purpose  is  called  charitable  in  the  gift  itself,  if  it 
is  so  described  as  to  show  that  it  is  charitable  in  its  nature** 

Horace  Binney,  in  Vidal  v.  Girard's  Executors,*  defined 

>I4  AUen,  ti^  '3  How.  (U.  S.)  IJ7. 
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a  legal  charity  as  "  whatever  is  given  for  the  love  of  God 
or  the  love  of  your  neighbor,  in  the  catholic  and  universal 
sense;  given  from  these  motives  and  to  these  ends;  free 
from  the  stain  or  taint  of  every  consideration  that  is  personal, 
private,  and  selfish/'  and  this  has  been  approved  by  the 
Supreme  Court  of  Pennsylvania  in  Price  v.  Maxwell.^ 

Briefly  stated,  although  charitable  trusts  did  not  exist  as 
such  before  the  foundation  of  Courts  of  Chancery,  some- 
thing very  much  like  them  had  existed  for  a  considerable 
period.  There  were  a  number  of  existing  religious  houses 
and  guilds,  and  there  was  the  parson  of  every  parish,  all  per* 
sons  having  perpetual  successors,  with  certain  pr€>perty  which 
devolved  upon  them,  and  certain  charitable  duties  which  thcj 
had  to  perform.^  These  were  all  recognized  as  oorporatioiis 
at  common  law,  although  they  showed  no  authority  of  con- 
stitution. In  early  times  then,  charity  consisted  in  gifts  to 
such  corporations,  and  in  the  case  of  lands  the  Crown  con- 
sequently lost  all  the  feudal  services  with  respect  to  the 
property  so  alienated.  To  prevent  this  a  series  of  socoesstve 
Mortmain  Acts  were  passed.*  These  put  a  stop  to  charitable 
gifts  of  land  to  corporations,  but  a  new  method  for  effecting 
them  was  soon  invented.  The  system  had  gradually  been 
adopted  of  making  gifts  of  land  to  individuals  to  the  use  of 
the  religious  houses,  and  imder  these  gifts  the  rdigioos 
houses  took  the  profits.  A  blow  was  given  this  system  in 
the  reign  of  Henry  VIII  by  the  Statute  oi  Uses,  whidi  con- 
ferred the  legal  estate  on  the  cestui quiuse-^e.,^onitmho 
had  the  use  of  the  land.  The  effect  of  this  statute  ws& 
destroyed  by  a  decision  that  the  ItgsA  title  was  only  con- 
ferred on  the  first  person  named  to  have  the  use,  and  if  he 
was  further  ordered  to  pass  on  the  beneficial  interest  td 
some  one  else,  the  \egsA  estate  did  not  go  with  it  Chan- 
cery, however,  compelled  the  legal  owner  to  allow  the  bene- 
ficial interest  to  pass  as  ordered,  and  the  old  system  was 


*fl8  Pft.  St  as.    Note:   But  a  condition  that  the  donor^i  nan 
be  attached  to  the  gift  does  not  nccessarilj  invalidate  it  as  a  charity. 

^Tyssen,  Chariuble  Bequests,  Cha|».  I,  passim. 

'7  E<lw.  I,  c  a;   13  Edw.  I,  c  33;   iS  Edw.  Ill,  Stat  &  c.  3;  IS 
RidLlI.cs> 
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thus  brought  into  use  again  under  the  name  of  trusts.* 
Under  this  system  gifts  could  be  made  to  trustees  on  trust 
to  apply  the  income  to  any  purpose  the  donor  saw  fit»  and 
one  by  one  the  questions  of  the  validity  of  such  trusts  came 
before  the  Court  of  Chancery  for  decision.  If  such  trusts 
were  for  the  public  benefit,  the  court  held  them  good;  in 
determining  what  were  in  reality  charitable  trusts  the  early 
judges  confined  themselves  closely  to  the  list  of  such  pur- 
poses enumerated  in  the  Statute  of  Charitable  Uses,  43 
Eliz.  c  4,  but  later  judges  have  considered  the  spirit  no 
less  important  than  the  letter  of  that  act 

The  Statute  43  Eliz.  c.  4,^  passed  in  1601,  was  long  re- 
garded as  limiting  the  classes  of  legal  charities.  It  recited 
that  land,  money,  and  other  property  had  been  given  for 
various  charitable  purposes,  which  it  enumerated,  and  au- 
thorized the  appointment  of  commissioners  to  inquire  into 
such  gifts  and  make  orders  for  their  proper  application. 
The  list  of  charitable  purposes  contained  in  it  has  always 
been  treated  as  an  expression  by  the  legislature  that  all 
such  purposes  are  lawful  charitable  purposes,  and  a  guide 
to  the  court  in  deciding  on  the  Iq;ality  of  other  purposes.* 

The  list  enumerated  in  the  statute  is  as  follows: 

( 1 )  The  relief  of  aged,  impotent,  and  poor  people. 

(2)  The  maintenance  of  sick  and  maimed  soldiers  and 
manners. 

(3)  The  maintenance  of  schools  of  learning,  free  schools, 
and  scholars  in  universities. 

(4)  The  repair  of  bridges,  ports,  havens,  causeways, 
churdies,  sea-banks,  and  highways. 

(5)  The  education  and  preferment  of  orphans. 

(6)  The  relief,  stock,  or  maintenance  for  houses  of  cor* 
roctMO. 

(7)  Marriages  of  poor  maids. 

(8)  The  supportation,  aid,  and  help  of  young  tradesni  1, 
handicraftsmen,  and  persons  decayed. 

'Tyssen,  Charitable  Beqiiest8»  Chap.  L 

*The  Statute  of  Charitable  Uses,  Anno  43  Elizabethae,  c  4  (1601}, 
entitled  '!  An  Act  to  redress  the  misemployment  of  IzadsT  etc 
'Tjrsscn,  ChariUble  Bequests,  Ch^  IV. 
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(9)  The  relief  or  redemption  of  prisoners  or  capdvcs. 

( 10)  The  aid  or  ease  of  any  poor  inhabitants  cooceniiiif 
payment  of  fifteens,  setting  out  of  soldiers,  and  other  taxes.* 

The  history  of  the  law  of  charities  prior  to  the  Statute  43 
Eliz.  c.  4  is  very  obscure.  The  principal  cases  reported 
at  such  an  early  date  were  decided  in  the  comrooo  law 
courts,  and  usually  turned  upon  the  question  whether  the 
use  were  void  or  not  under  the  statute  against  superstitious 
uses.^^  It  was  never  generally  doubted  that  courts  of 
equity,  by  virtue  of  their  broad  jurisdiction  over  trusts^  and 
without  reference  to  the  statute,  had  jurisdiction  over  diari- 
table  trusts  which  presented  no  unusual  features^^^  but  two 
opinions  were  for  a  long  time  held  whether  the  power  of 
such  courts  to  effectuate  charitable  donations  in  fovor  of 
uncertain  beneficiaries,  or  those  in  whom  no  legal  estate 
vested,  originated  in  the  statute,  or  existed  prior  thereto  in 
the  common  law.** 

Lord  Longborough  stated  in  Attamey-Gin.  v.  Bawyir^^ 
that  as  the  result  of  his  study  he  concluded  that  until  about 
the  date  of  the  statute  of  Elizabeth  bills  were  never  filed 
in  Chancery  to  establish  charities,  and  this  opinion  was 
frequently  concurred  in  by  the  English  courts.*^  One  of 
the  few  cases  to  be  found  dating  from  before  tiie  statute^ 
Porter's  case,*'  established  that  charitabk  uses  not  super- 
stitious were  good  at  law,  and  inasmuch  as  the  G>urts  of 
Chancery  immediately  afterwards  held  the  feoffees  to  sodi 
uses  accotmtable  in  equity  for  their  due  execution,  it  was 
not  a  rash  conjecture  for  later  judges  to  make;  says  Stoiyt^* 
in  commenting  upon  this  view,  that  the  inconvenience  fdt  in 
resorting  to  this  new  and  anomalous  proceeding,  from  the 

*  Tysscn,  Charitable  Bennetts,  Chap.  IV. 

^2  Story,  Eq.  Jar.  |  1143;  also  Baldwin,  J^  in  the  cite  ol  Sank 
Zane's  will,  Cr.  Ct  Pa^  April  Term,  iSiss. 

"  American  and  Enf  .  Eac,  s  Ed.,  p.  Sggr. 

"■Idem,  p.  8^ 

"sVet.  Jr.  7147361 

**Sce  Sir  Joseph  Jckyll,  M.  R.,  in  Byrg  ▼.  Commtess  &f  Sk§tUihm9t 
2  P.  Williams,  119;  Lord  Somen  in  Cory  ▼.  BtrtU^  a  Vcm.  R.  jsj^ 
343;  AUomey^tfL  ▼.  Brergtom,  2  Vet.  4%  49* 

"  I  Co.  22h.  in  34  and  ss  Eliabclh. 

^2  Story  Eq.  Jur.  1 1145. 
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indefiniteness  of  some  of  the  uses,  gave  rise  within  a  very 
short  time  to  the  statute.^^ 

Chief  Justice  Marshall,  in  Baptist  Association  v.  Harfs 
Executors,^^  took  the  position  that  the  Chancery  jurisdic- 
tion in  effectuating  charitable  donations  originated  strictly 
in  the  statute.  After  an  exhaustive  review  of  the  early  cases^ 
Marshall  concludes  that  they  are  all  **  to  be  considered  as 
constructions  of  the  statute,  not  entirely  to  be  justified, 
rather  than. as  proving  the  existence  of  some  other  prin- 
ciple concealed  in  a  dark  and  remote  antiquity,  and  giving 
a  rule  in  cases  of  charity  which  forms  an  exception  to  the 
general  principles  of  our  law.^* 

This  view  was  never  universally  accepted,  and  the  ques- 
tion was  reopened  in  Vidal  v.  Girard's  Executors}^  There 
it  was  finally  settled.  Judge  Story,  after  considering  a  long 
line  of  authorities  '^  and  examining  the  ancient  records  of 
the  Court  of  Chancery,  says: 

''  But  what  is  still  more  important  is  the  declaration  of 
Lord  Redesdale,  a  great  judge  in  equity,  in  Attomey^en. 
V.  Dublin  (i  Bligh  N.  S.  312),  where  he  says: 

"*We  are  referred  to  the  statute  of  Elizabeth  with  re- 
spect to  charitable  uses  as  creating  a  new  law  upon  the 
subject  of  charitable  uses.  That  statute  only  created  a  new 
jurisdiction;  it  created  no  new  law.  It  created  a  new  and 
ancillary  jurisdiction,  a  jurisdiction  created  by  commission, 
etc;  but  the  proceedings  of  that  commission  were  made 
subject  to  appeal  to  the  Lord  Chancellor,  and  he  might 
reserve  or  affirm  what  they  had  done,  or  make  such  order 
as  he  might  think  fit  for  reserving  the  controlling  juris- 


*Tliere  was,  in  fad,  an  act  passed  respecting  charitable  uses  in  39 
Elizabeth,  c  9,  but  it  was  repealed  by  Act  of  43  Elizabeth,  c.  4* 

*'4  Wheat  i,  citing  G>llison's  case.  Hob.  ij6;  Aitomty^tn,  ▼. 
Plait,  Finch,  221 ;  Attornty^en,  v.  Bowyer,  3  Ves.  Jr.  726;  Morict  ▼. 
Durham,  9  Ves.  Jr.  39ft  10  Ves.  Jr.  540;  West  v.  Knight,  Chap.  I, 
Cases  134- 

•Idein.^4^ 

■2  Hon.  127. 

*  Among  others,  Eyre  v.  Shaftesbury,  2  P.  Wms.  119;  Attarmy-Gen. 
v.  Downing,  Ambl.  550;  Attorney-Gen.  v.  Skinner^  Co.,  2  Rtiss.  40^; 
Attormy^en.  ▼.  Grammar  School,  1  MyL  ft  K.  3761 


206  THE  MODERN  LAW  OF  CHARITIES. 

diction  of  the  Court  of  Chancery  as  it  existed  before  the 
passing  of  that  statute.'  .  .  .  There  is  the  recent  case  of 
the  Incorporated  Soc.  v.  Richards,  i  Dr.  &  War.  258^  when 
Lord  Chancellor  Sugden,  .  .  .  upon  a  full  survey  of  all 
the  authorities,  and  where  the  point  was  directly  before  hini» 
held  the  same  doctrine  as  Lord  Redesdale,  and  expressly 
decided  that  there  is  an  inherent  jurisdiction  in  equity  in 
cases  of  charity,  and  that  charity  is  one  of  those  objects 
for  which  a  court  of  equity  has  at  all  times  interfered  to 
make  good  that  which  at  law  was  an  illegal  or  informal  gift, 
and  that  cases  of  charity  were  valid  in  courts  of  equity  in 
England  independent  of  and  previous  to  the  statute  of 
Elizabeth.  .  .  .  But  very  strong  additional  light  has  been 
thrown  on  this  subject  by  the  recent  publication  of  the 
commissioners  on  the  public  records  in  England,  which  con- 
tain a  very  curious  and  interesting  collection  of  the  Chan- 
eery  records  in  the  reign  of  Queen  Elizabeth  and  the  earlier 
reigns.  Among  these  are  found  many  cases  in  which  the 
Court  of  Chancery  entertained  jurisdiction  over  charitiet 
long  before  the  statute  of  43  Elizabeth  .  .  •  They  estab* 
lish  in  the  most  satisfactory  and  conclusive  manner  that 
cases  of  charities  where  there  were  trustees  appointed  for 
general  and  indefinite  charities,  as  well  as  for  specific  diari- 
ties,  were  familiarly  known  to,  acted  upon,  and  enforced  in 
the  Court  of  Chancery.  In  some  of  these  cases,  the  charities 
were  not  only  of  an  uncertain  and  indefinite  nature*  but  as 
far  as  we  can  gather  from  the  imperfect  statement  in  the 
printed  records  they  were  also  cases  where  there  were  other 
no  trustees  appointed  or  the  trustees  were  not  competent  to 
take." 

This  expression  of  Justice  Story  is  now  rtgi^rdtd  as  set- 
tled law.^  It  follows,  therefore,  that  the  statute  did  not 
create  a  new  law  with  respect  to  charities,  but  only  furnished 
a  new  and  ancillary  remedial  jurisdiction  for  enCofdnf 
theoL 

The  statute  has  been  variously  regarded  in  the  United 


*Pefim  ▼.  Cargy,  24  How.  4^;   Ould  y.  fVaskimgi0m  H^piM,  « 
U.  S.  30J;  Kom  V.  GMoney^  loi  U.  S.  36a. 
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States.**  It  has  been  recognized  as  part  of  the  common  law 
in  Maine,  Massachusetts,  Illinois,  Kentucky,  Missouri,  and 
North  Carolina,**  and  has  been  virtually  re-enacted  in  Con- 
necticut and  Rhode  Island.  Tne  statute,  aside  from  the 
effect  of  its  enumeration  of  charities,  has  been  rejected  in 
New  York,  New  Jersey,  Delaware,  Maryland,  the  District 
of  Columbia,  Indiana,  Michigan,  South  Carolina,  Tennessee, 
Virginia,  West  Virginia,  Mississippi,  and  California.  The 
questi<Mi  of  its  status  has  been  raised  but  left  undetermined 
in  Alabama,  New  Hampshire,  and  Texas.  In  Pennsylvania, 
Ohio,  and  Georgia  the  principles  developed  under  the  statute 
by  the  English  courts  of  equity  have  been  approved  and 
adopted,  although  those  states  do  not  specifically  recognize 
it  as  part  of  their  common  law.  In  the  remaining  states  the 
question  has  not  been  squarely  brought  before  the  courts. 

The  status  of  the  statute  in  Pennsylvania  is  perhaps  best 
expressed  in  the  words  of  Bell,  J.,  in  Wright  v.  Linn?^  where 
the  learned  judge  says :  ''  Though  the  Statute  43  Elizabeth, 
c  4,  relating  to  charitable  uses,  has  not  in  terms  been  recog- 
nized as  extending  to  Pennsylvania,  we  have  adopted  not 
only  the  principles  that  properly  emanate  from  it,  but,  with 
perhaps  the  single  exception  of  cy  pres,  those  which,  by  an 
exceedingly  liberal  construction,  the  English  courts  have  en- 
grafted upon  it  The  peculiar  qualities  commonly  ascribed 
to  its  operation  are  freely  administered  here  wherever  oar 
means  are  found  adequate  to  the  purpose;  and  in  this  re- 
spect our  competency  has  been  much  enlarged  by  the  laws 
extending  the  equitable  powers  of  our  tribunals.'' 

We  now  come  to  a  consideration  of  the  purpose  to  which 
the  statute  is  commonly  put  to-day.  It  is  regarded  as  a  uni- 
versal standard  or  test  in  deciding  what  objects  are  to  be 
considered  charitable,  and  it  is  the  accepted  rule  that  those 
objects  only  are  charitable  which  are  named  in  the  act  or  are 
considered  within  its  spirit. 


"Ainericui  and  English  Enc,  ad  Ed^  VoL  V,  p.  Bgg,  900;  Ould  ▼. 
IVashingiam  Hospiial,  gs  U.  S.  503. 

"  (For  cases  in  all  these  and  followinf  states  see  Am.  and  Eng.  Ene^ 
2d  Ed.,  VoL  V,  ^  9») 

"9P^  St4S3. 
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This  was  decided  in  England  in  Morice  v.  Bishop  of  Dut^ 
ham,^  in  which  case  Grant,  M.  R.,  said:  "That  word** 
(charity)  ''  in  its  widest  sense  denotes  all  the  good  affections 
men  ought  to  bear  towards  each  other ;  in  its  most  restricted 
and  common  sense,  relief  of  the  poor.  In  neither  of  tiiese 
senses  is  it  employed  in  this  court  Here  its  signification  it 
chiefly  derived  from  the  statute  of  Elizabeth.  Those  pur- 
poses are  charitable  which  the  statute  enumerates  or  whidi 
by  analogies  are  deemed  within  its  spirit  and  intendment; 
and  to  some  such  purpose  every  bequest  to  charity  generaOy 
shall  be  applied." 

This  has  been  accordingly  the  view  taken  by  successive 
English  courts  in  regard  to  the  question  "  What  constitutes 
a  charity?''  In  Commissioners  v.  Pemsel^^  Lord  Halsbufy 
said  that  very  shortly  after  its  enactment  the  Court  of  Chan- 
cery was  used  to  interpret  the  enumeration  of  charitable 
objects  in  the  preamble  of  the  statute  as  not  limited  to  die 
exact  charities  therein  referred  to.  Where  a  purpose  was 
deemed  within  the  spirit  of  the  act,  it  was  held  **  charitable,"* 
and  the  court  alone  was  the  judge  of  what  objects  came 
within  the  spirit 

In  the  United  States  generally  the  same  liberal  view  of 
the  enumeration  of  charities  in  the  statute  has  prevailed  as 
in  England  In  Pennsylvania  this  broad  view  seems  gener- 
ally to  have  been  taken  for  granted.  Thus,  in  Wrigh*  ▼• 
Linn,^  the  court,  after  showing  how  the  principles  of  the 
statute  had  been  recognized  in  Pennsylvania,  say:  "In  Wit^ 
man  v.  Lex^^  it  is  observed,  that  as  the  jurisdiction  of  our 
courts  is  not  founded  on  the  statute,  it  is  not  restrained  to 
the  cases  specially  enumerated  in  the  preamble.  The  same 
remaiic  is  aknost  equally  true  in  England.  There  the  equity 
of  the  act  has  been  extended  to  embrace  a  large  variety  of 
subjects,  by  analogy  to  those  enumerated,  until  the  limits  of 
the  circle  have  swelled  far  beyond  the  bounds  prescribed  bgr 


■9  Vet.  Jr.  399;  1.  c.  loVet.  Jr.ssa. 

"1891,  L.  R.  Apfi.  C  591.  at  !».  S43.    See  aIm  CimMcik  ▼.  Bimm4$^ 
s  Ch.  (1896)  685. 
"9  P^  4S3- 
*  17  &  4  R.  n. 
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the  language  of  the  enactment.  Indeed,  it  is  now  asserted 
to  be  merely  directory,  since,  as  is  said,  the  jurisdiction  ex- 
isted long  before.  The  fashion  has  everywhere  been  to 
enlarge,  but  never  to  circumscribe,  the  operation  of  the  stat- 
ute.  It  therefore  furnishes  in  both  countries  an  unerring 
test  of  the  character  to  be  ascribed  to  those  objects  and  sub- 
jects of  which  it  specially  speaks.** 

Sharswood,  J.,  said  in  Mann  v.  Mullin*^  "The founda- 
tion upon  which  the  doctrine  of  charitable  uses  rests  in  this 
state  is  firmly  settled  While  the  statute  of  Elizabeth  is  not 
in  force,  the  principles  which  the  English  Chancery  has 
adopted  on  the  subject  obtain  here,  not  by  virtue  of  the  stat- 
ute, but  as  part  of  our  common  law.  The  fact  is  that  those 
principles  were  recognized  and  applied  in  England  before 
the  statute,  whidi  only  introduced  a  new  remedy.  Hencc^ 
trusts  for  charities  with  us  have  always  beeen  upheld  and 
enforced,  no  matter  how  uncertain  were  the  objects  and 
though  the  effect  evidently  was  to  create  a  perpetuity/' 

The  question  of  a  strict  or  loose  construction  has  come 
before  few  of  our  courts  for  determination.  It  arose  in  an 
early  case  in  Massachusetts,  Sanderson  v.  Whiiey  where 
Shaw,  C  J.,  stated  that  ever  since  the  passage  of  the  act  of 
43  Elizabeth,  c  4,  it  had  been  an  established  rule  that  all 
gifts  are  to  be  deemed  charitable  which  are  enumerated  in 
that  statute  as  such,  and  none  other. 

But  in  1865  ^  Massachusetts  court  took  an  entirely  dif- 
ferent view  of  the  statute  in  the  case  of  Drury  v.  Naikk/^ 
in  which  they  held  that  it  was  not  meant  to  contain  an  ex- 
haustive list  of  all  objects  that  are  charitable,  but  rather  a 
number  of  familiar  examples  of  those  kinds  of  uses  whidi 
were  felt  to  be  of  sufficient  advantage  to  the  general  public 
to  deserve  especial  favor  from  the  courts."  The  aim  of  the 
statute  is  "  to  show  by  familiar  examples  what  classes  or 
kinds  of  uses  were  considered  charitable  or  so  beneficial  to 


*84  P^  ag7. 
*i8Pidc  (Matt.),3ja 
*io  Alkn  (Mass.),  169. 

"Notes  on  the  Law  of  Qiarity  Trusts  in  Massachusetts,  by  J.  NoUc^ 
S.  S7*  a.  s. 
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the  public  as  to  be  entitled  to  the  same  protection  as  strictly 
charitable  uses,  rather  than  to  enumerate  or  specify  all  tte 
purposes  which  would  fall  within  the  scope  and  intent  of  the 
statutes,  much  less  every  possible  mode  of  carrying  them 
out"  In  determining  what  uses  are  charitable  within  the 
statute,  **  Courts  are  to  be  guided  not  by  its  letter,  but  by  its 
manifest  spirit  and  reason,  and  are  to  consider  not  what 
uses  are  within  its  words,  but  what  are  embraced  in  its  meaii- 
ing  and  purpose."  •* 

Continuing,  the  same  court  said :  ''  The  apparently  inooo- 
sistent  statement  of  Chief  Justice  Shaw  in  Sandersam  ▼• 
White,  that  all  gifts  are  to  be  deemed  charitable  which  are 
enumerated  in  that  statute  as  such,  and  none  other,  is  shown 
by  referring  to  the  case  of  Morice  v.  Bishop  of  Durham,  lO 
Vesey,  521,  which  he  cites  in  its  support,  to  have  omitted, 
either  by  accident  or  as  immaterial  to  the  case  then  under 
consideration,  the  words  added  by  Sir  William  Grant,  '  Or 
which  by  analogies  are  deemed  within  its  spirit  and  intend- 
menf  "•• 

Similarly,  Devens,  J.,  in  White  v.  Ditson^^  has  said: 
**  The  word  charitable  has  a  distinct  legal  meaning  derived 
from  the  statute  of  43  Elizabeth,  c  4,  from  the  construction 
given  to  it  in  the  definition  of  its  objects  of  charity  and  from 
the  application  of  the  statute  to  other  uses  which  are  not 
included  in  those  there  enumerated,  but  which  come  within 
its  spirit  by  analogy." 

The  same  principle  holds  good  in  Illinois.  "  It  is  tniep"  the 
Court  there  said  in  Taylor  v.  Keep^"^  that  many  puiposes 
not  enumerated  in  the  statute  have  been  held  to  be  charitabk 
on  the  ground  that  though  not  within  the  letter,  they  are 
within  the  spirit,  intention,  and  principle.  On  the  other 
hand,  many  objects  of  a  general  nature,  though  laudable  and 
beneficent  in  their  character  and  of  general  utility,  are  held 
not  to  be  included  within  the  legal  definition  of  charity.** 

In  New  Jersey  the  law  was  clearly  stated  in  Norris  r. 

^Dntiry  r.  Natick,  10  Allen  (Man.),  1691 
"Ibid,  p.  18s. 
*  140  Matt.  SSI- 
'sIlL  Apm6& 
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Thomson's  Executors.**  The  chancellor,  in  summing  up  the 
situation,  stated :  "  On  the  equity  of  this  statute"  (43  Eliza- 
beth) "and  the  rights  established  by  it,  that  court'*  (the 
English  Chancery)  "  took  jurisdiction  of  all  charities  or 
subjects  included  within  it.  Many  of  them,  as  the  maintain- 
ing of  bridges,  causeways,  and  houses  of  correction,  were 
neither  charitable  nor  religious  objects  in  the  usual  sense  of 
these  terms.  Yet  in  proceedings  by  bill  and  in  information 
instituted  in  that  court,  and  not  in  any  way  under  the  pro- 
visi<Mis  of  the  act,  the  Court  of  Chancery  has  always  defined 
charitable  and  religious  objects  according  to  the  enumeratioii 
in  the  preamble  of  that  act;  not  limiting  the  objects  by  the 
terms  of  the  act  literally,  but  limiting  them  to  matters  of  like 
nature. 

'*  That  statute  is  not  in  force  in  this  state,  and  therefore 
cannot  limit  the  authority  of  this  court  to  enforce  charitable 
gifts  not  included  within  it  It  was  not  used  for  that  pu^ 
pose  by  the  English  equity  courts,  but  it  wai  used  by  them 
to  enlarge  their  power.  The  rule  of  law  and  in  equity  before 
that  statute  was,  that  a  gift  or  devise  for  a  purpose  or  object 
so  vague  and  indefinite  that  the  Court  of  Chancery  could  not 
enforce  it,  was  void.  After  the  statute  of  charitable  uses,  the 
court  held  that  all  gifts  for  any  object  enumerated  in  it  were 
for  purposes  sufficiently  definite,  and  therefore  would  be  en- 
forced in  Chancery.  In  cases  where  the  object  of  the  gift 
would  not  have  been  held  sufficiently  definite  without  the 
statute  and  have  since  been  held  sufficient  by  force  of  the 
statute,  the  authority  of  the  decision  might  perhaps  be  ques- 
tioned 00  the  ground  that  the  statute  is  not  in  force  here. 
But  where,  on  the  other  4iand,  the  English  courts  have  held 
the  object  too  indefinite,  and  the  use  therefore  void  notwith- 
standing the  statute,  their  decisions  are  entitled  to  the  same 
respect  here  as  in  all  other  cases  in  which  we  take  them  for 
our  guide  The  object  of  the  statute  of  Elizabeth  was  not 
to  make  void  or  restrain,  but  to  give  effect  to  gifts  for  chari- 
table and  pious  uses.'' 

The  most  important  act  of  legislation  in  Pennsylvania 

-19N.J.  Eq.307. 
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dealing  with  charities  is  that  of  April  26,  i8<5,  P.  L.  32& 
Its  provisions  do  not  in  any  way  define  the  term  '*  charity," 
and  consequently  we  find  little  within  it  to  aid  us  in  our  pres* 
ent  inquiry.  Paragraph  15  of  the  act  states  that  ''all  dis- 
positions of  property  hereafter  made  to  religious,  charitable^ 
literary,  or  scientific  uses,  and  all  mcorporations  or  asso- 
ciations formed  for  such  objects,  shall  be  taken  to  have  been 
made  and  formed  under  and  in  subordination  to  all  the  duties 
and  requisitions  of  this  act,  as  rules  of  property  and  bwt 
for  their  government'*  The  wprds  religious  and  charitable 
uses  in  the  foregoing  provision  have  been  broadly  held  to 
mean  legal  acts  done  for  the  promotion  of  piety  among  men 
or  for  the  purpose  of  relieving  their  sufferings,  enlightening 
their  ignorance,  and  bettering  their  condition.** 

Using  the  enumerated  objects  of  the  statute  of  Elizabeth 
as  a  basis,  it  will  now  be  clear  that  both  the  English  and 
American  courts  allow  themselves  the  utmost  freedom  within 
precedents  in  determining  what  are  and  are  not  charities. 

The  statute  undeniably  crystallized  what  had  before  been 
a  subject  of  the  greatest  vagueness;  it  is  still  the  lodestone 
to  whkh  modern  courts  submit  the  cases  coming  under  their 
consideration,  but  its  decision  is  no  longer  final,  and  merdy 
indicates  the  general  road  our  later  courts  must  travd. 

Rupert  Sargeni  HoBmd. 

^MUkr  ▼.  Porter,  S3  Fi.  agiL 


RUSSIAN   CIVIL  LAW. 
The  Formative  Period. 

FART  IL 

The  Russkaia  Pravda  of  Yaroslav  is  important  as  a  mir- 
ror  of  ancient  legislation  and  customary  law  which  had  be- 
come well  recognized  in  principle  at  the  time  of  its  promul- 
gation. It  was  primarily  intended  for  a  body  of  people 
known  to  have  come  from  many  countries,  although  most 
strongly  impressed  by  Scandinavian  and  Slavonic  ideas  and 
customs.  The  wehrgeld  of  the  Germanic  tribes  distinctly 
marked  the  criminal  law  provisions,  many  of  which,  as  well 
as  some  relating  to  civil  law,  are  now  familiar  as  belonging 
to  the  ancient  laws  of  Normandy,  Denmark,  and  Jutland. 
Ewers,  in  Das  Alteste  Recht  der  Russen,  presents  many 
strong  points  of  resemblance  between  the  ancient  laws  of 
Russia  and  those  of  the  Germanic  tribes.  There  is  evidence 
that  the  legislator  did  not  intend  to  present  new  laws,  and 
the  generally  accepted  view  is  that  Yaroslav  contented  him* 
self  with  gathering  into  durable  form  the  existing  customs 
which  time  and  usage  had  given  the  force  of  law,  leaving 
untouched  the  primitive  simplicity  which  distinguished  them, 
except  where  modifications  were  demanded  by  the  spirit  and 
tendencies  of  Christianity. 

The  importance  of  the  family  above  the  individual  ii 
manifested  in  many  provisions  for  punishing  criminals,  and 
the  class  distinctions  of  the  boyars  and  thanes,  the  men  of 
the  sword,  merchants  and  free  workers,  and  the  slaves  is 
dearly  established.  The  relation  of  master  and  hired  ser- 
vant is  recognized  and  the  right  of  the  latter  to  quit  the  em- 
ployment at  will  on  repayment  of  advanced  wages  is  given. 

The  familiar  maxim  of  the  English  common  law  as  to 
right  of  protection  of  one's  private  property  is  thus  recog- 
nized :  "  Each  citizen  has  the  right  to  kill  within  his  own 
property  the  robber  whom  he  surprises  therein  at  night'' 

SIS 
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Damages  are  allowed  for  the  destruction  of  cattle,  boun- 
dary fences,  trees,  bee  swarms,  etc 

The  master  is  made  responsible  in  damages  for  the  torts 
of  his  slaves.  A  curious  example  of  the  law  of  negligence 
appears  in  the  clause  providing  that  if  a  free  servant  lose 
a  horse  of  the  master,  he  must  pay  the  latter  its  value. 
If  a  master  fail  to  pay  his  free  servant  the  wages  agreed 
upon,  he  can  be  fined  for  the  benefit  of  the  Use  and  also  be 
made  to  pay  the  wages  due. 

The  commercial  hw  is  accorded  very  great  consideratioii. 
Among  the  provisions  under  that  head  may  be  mentioned: 

''  Creditors  whose  debts,  are  denied  are  obliged  to  support 
their  claims  by  witnesses,  and  in  case  of  recovery  are  entitled 
to  the  amount  claimed  together  with  damages  in  the  nature 
of  a  penalty." 

''  In  cases  of  money  lending  between  merchants,  the  dAlt 
being  denied,  no  witnesses  are  necessary,  but  the  oath  of  Ae 
alleged  debtor  shall  suffice  to  relieve  him  of  liability." 

'*  Where  an  insolvent  debtor's  goods  are  sold  for  the  bene- 
fit of  his  creditors,  a  foreign  merchant  who  has  supplied 
some  of  the  goods  in  the  induced  belief  that  the  debtor  was 
solvent  shall  be  given  preference  in  the  distributioiL" 

**  If  a  merchant  receive  merchandise  or  monqr  on  deposit 
and  the  same  be  lost  by  farce  tnajeure,  as  by  flood,  fire,  or 
act  of  the  public  enemy,  he  shall  not  be  liable  to  arrest,  but 
he  shall  be  entitled  to  a  reasonable  delay  to  repay  the  value 
of  the  goods  or  money  lost" 

**  Every  merchant  who  by  reason  of  pnidigality,  drunk- 
enness, or  negligence  permits  goods  to  be  injured  while  they 
are  deposited  with  him  shall  be  subject  to  arrest  at  the  iiK 
stance  of  his  creditors,  and  if  they  do  not  agree  to  accord 
him  time,  he  shall  be  sold  as  a  slave  unless  he  at  once  satisfy 
the  claims  against  him." 

''  If  a  slave  obtain  money  by  representing  himself  as  a 
freeman,  his  master  shall  reimburse  the  innocent  victim  of 
the  fraud  or  renounce  his  right  of  ownership  in  the  slave.* 

"Every  master  who  authorizes  his  slave  to  engage  in 
commerce  shall  be  liable  for  the  commercial  debts  thus 
tracked  by  the  slave." 
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''  If  a  person  claim  to  have  left  objects  on  deposit  with 
another,  the  latter's  denial  under  oath  that  he  received  the 
articles  is  sufficient  to  discharge  him.** 

Interest  for  borrowed  money  at  the  rate  of  40  per  cent  is 
recognized  and  made  payable  every  four  montfis. 

Laws  of  Succession :  '"  If  a  man  of  low  estate  die  without 
issue,  his  property  escheats  to  the  public  treasury.  If  he 
leave  male  issue,  they  shall  take  it  If  he  leave  only  female 
issue,  they  shall  inherit,  in  proportion,  with  the  public  treas- 
ury, if  they  be  of  marriageable  age.'* 

''  The  Prince  shall  have  no  rights  in  the  succession  of  his 
boyars  nor  in  that  of  the  officers  of  his  military  guard.  If 
they  die  without  male  issue,  their  daughters  shall  inherit" 
(The  Code  does  not  say  whether  the  treasury  or  the  next  of 
kin  shall  take  in  case  boyars  and  officers  of  the  guard  die 
without  issue.) 

Wills  are  to  be  faithfully  executed,  and  many  provisions 
cover  the  respective  rights  of  widows  and  children  where 
the  former  remarry.  In  case  of  disagreement  among  chil- 
dren,  the  affair  is  to  be  left  to  the  tribunal  of  the  Prince^ 
whose  right  is  recognized  to  delegate  his  powers  as  the  foun- 
tain of  justice  of  the  empire  to  his  civil  or  military  officers. 

The  greater  part  of  the  Qxk  is  devoted  to  criminal  law 
and  criminal  procedure,  the  most  important  feature  of  which 
is  the  provision  that  in  every  trial  the  prosecutor  must  ooo* 
front  the  accused  before  twelve  citizens  from  the  vicinage, 
sworn  to  decide  the  questions  of  fact  "  according  to  their 
convictions  and  the  light  of  their  conscience.'*  The  officer 
invested  with  the  power  of  judge  at  the  trial  determines  the 
penalty  and  orders  its  infliction.  This  feature  of  the  sworn 
jury  indicates  how  much  the  Scandinavians  had  impressed 
their  institutions  and  laws  upon  the  Slavs.  Saxo,  the  Danish 
historian  (i  130-1204),  says  that  in  the  eighth  century  Rag- 
nar  Hodbrok,  King  of  Denmark  was  the  first  to  establish 
a  criminal  tribunal  with  twelve  sworn  jurors.  {Histaria  Re^ 
gum  Heroumque  Danarum.) 

The  silence  of  this  work  on  many  crimes,  such  as  murder 
by  poisoning,  rape,  etc.,  as  well  as  on  many  dvil  matters  can 
be  explained  only  on  the  ground  that  the  ecclesiastical  juris- 
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diction  instituted  by  Vladimir  was  respected  and  that  the 
Nomocanan  of  Photius  was  sufficient  as  law  and  procedme 
for  the  clergy.  Another  limitation  arose  from  tfie  liberal 
institutions  of  the  large  cities  where  the  veche  or  public  as- 
sembly regulated  all  matters,  administrative  and  judidal, 
and  were  largely  governed  by  **  particular^'  customary  lawi^ 
None  of  the  many  princes,  not  even  the  Grand  Prince  ruling 
at  Kiev,  saw  fit  to  abridge  these  powers  of  municipal  sdf- 
government  Indeed,  this  very  Code  ratified  tfie  ancient 
privileges  of  Novgorod  in  many  respects,  recognizing  that 
city  as  a  corporate  body  having  the  right  of  internal  govern- 
ment not  antagonistic  to  the  Crown.  While  Yarotlav  re- 
ceived the  distinction  of  Grand  Prince^  the  odier  prineet 
were  by  no  means  dependent  upon  him.  While  he  was 
the  greatest  landowner  and  had  the  greatest  militaiy  fol- 
lowing, because  all  that  was  not  appenage^  fief,  or  private 
property  belonged  to  him  direct,  still  the  appanaged  prineet 
were  sovereigns  who  could  support  or  resist  him  and  were 
subject  to  no  imposts  for  his  benefit  On  the  other  hand,  the 
lords  of  fiefs  or  benefices  held  their  title  upon  militafy  ser- 
vice, which  meant  that  they  must  respond  to  the  prince's  call 
with  their  followers  armed,  mounted,  and  provisioiied  This 
gave  the  Grand  Prince  a  special  strengtii,  but  not  sufBdent 
for  him  to  ignore  the  power  of  the  lesser  princes  who  wielded 
quite  as  much  authority  in  their  principalities  as  he  did  ia 
his.  He  was  so  cognizant  of  this  last  fact  that  he  attempted 
no  national  measures  except  by  the  agreement  of  all  the 
princes  or  so  many  as  indicated  a  combined  power  toperior 
to  those  who  were  opposed.  Still,  in  theory,  each  prince 
bowed  to  no  other  and  was  the  undisputed  sovereign  witfata 
his  own  domain,  with  right  to  use  tiie  formal  words  with 
which  Yaroslav  promulgated  the  Russkaia  Pravda  originally 
in  his  patrimonial  city,  the  ''Great  Novgorod:"  "Respect 
this  ordinance:  it  must  be  the  rule  of  your  conduct  Siidi 
is  my  win.** 

This  exercise  of  supreme  authority  by  many  diiefs  in- 
vested with  equal  rights  resulted  from  the  deeply  embedded 
antagonism  to  the  law  of  primogeniture  and  wliidi  to  Hbh 
day  is  recognized  only  in  tiie  reigning  family,  and  that  but 
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by  force  of  specific  legislntion  which  originated  with  the 
principality  of  Moscow.  The  title  of  Grand  Prince  in  base 
could  properly  be  assnnietl  only  by  him  who  was  the  eldest 
representative  of  the  Hne  of  Rurik. 

This  principle  was  the  cau<e  of  the  anarchy  into  which  the 
whole  country  was  precipitated  when  Yaroslav  died  (1054). 
He  had  so  far  impressed  his  genius  and  strengtli  upon 
the  other  princes  that  he  had  practically  controlled  them  and 
thereby  indicated  to  the  world  that  "  Russia  had  a  paramount 
throne,  an  acknowledged  dynasty,  a  European  religion,  and 
a  code."  {History  of  Russia,  compiled  from  Karamsin, 
Tooke,  and  Segur,  by  Walter  K.  Kelly,  London,  1885.) 

Thus  far  had  the  Byzantine  theory  of  political  unity  repre- 
sented by  one  imperial  will  been  carried  into  Russia,  but  it 
was  not  general,  either  in  its  acceptance  or  application.  The 
splendors  and  powers  of  a  centralized  government  at  Kiev 
had  not  obliterated  the  ambitions  nor  the  jealousies  of  the 
lesser  princes,  nor  had  the  Scandinavian  adherence  to  equal 
division  among  the  princely  progeny  been  in  fact  much  weak- 
ened. The  conditions  were  ver>'  like  those  of  the  struggle  for 
recognition  as  Emperor  of  the  Holy  Roman  Empire  on  the 
part  of  central  European  princes,  the  main  difference  being 
that  the  German  princes  lacked  the  strong  support  of  the 
people  at  large,  such  as  arose  from  the  Russian  veneration  for 
the  blood  of  Rurik. 

At  the  death  of  Yaroslav  an  open  conflict  occurred  between 
the  Scandinavian  dynastic  principle  of  equal  rights  in  the 
succession  and  common  right  to  assume  the  title  of  a  de- 
ceased prince,  on  the  one  hand,  and  the  Byzantine  imperial 
theory,  on  the  other.  At  that  time  there  were  nearly  a  him- 
dred  princes  of  the  line  of  Rurik  exercising  sovereign  rights 
in  their  respective  territories,  many  of  whom  also  claimed 
authority  over  the  principalities  of  others  by  reason  of  elder- 
shq>,  as  well  as  the  right  to  the  title  of  Grand  Prince  and  to 
the  possession  of  Kiev. 

Thus  began  the  fratricidal  anarchistic  struggle  that  lasted 
nearly  two  hundred  years.  It  was,  however,  but  a  family 
quarrel  that,  in  itself,  was  a  manifestation  of  national  unity. 
The  disputants  were  of  the  same  race  and  language,  notwith- 
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Standing  dialectic  diffiTcnccs.  They  were  of  the  same  re- 
ligion, equally  agreeing  that  Qiristianity  through  Byzan- 
tium was  the  only  true  form  of  worship  and  that  Roman 
Catholicism  and  the  Latin  liturgy  were  but  two  manifesta- 
tions (if  abhorrent  heresy.  They  all  rested  their  claims  to 
superiority  upon  the  Rurik  ancestry  and  diflfered  only  upon 
the  question  of  who  should  be  the  Grand  Prince,  exercise 
the  traditional  rights  of  patriarch  of  Russian  princes,  and 
rule  in  Kiev. 

"  Les  guerres  civiles  ellcs-memes  fortifiaient  done  le  senti- 
ment de  Tunite  russe:  qu*etaient  elles,  apres  tout,  sinon  dcs 
discordes  d*heritiers  et  des  querelles  de  famillc?**  {Ram- 
baud.) 

During  this  contest  there  were  eighty-three  civil  wars,  in 
many  of  which  the  whole  country  was  involved,  two  hun- 
dred and  ninety-three  princes  fought  to  secure  Kiev  or  some 
other  principality,  and  sixty-four  principalities  existed  for 
long  or  short  periods. 

The  ancient  territorial  entities  which  maintained  a  dur- 
able existence  throughout  the  two  centuries  were  Smolensk 
with  its  pendant  fiefs  embracing  the  sources  of  the  Volga, 
the  Dnieper,  and  the  Duna;  Kiev  and  its  princely  inheri- 
tances; Tchernigov  with  its  two  cities,  Starodoub  and 
Loubetch;  Novgorod-Severski  with  its  dependencies,  the 
doable  principality  of  Riazan  and  Mourom;  the  republican 
cities  of  Novgorod  and  Pskov  with  their  allied  towns;  the 
Caucasian,  Tmoutorakan  and  Sousdalia.  The  last  em- 
braced several  cities  and  a  large  territory  on  the  Oka  and  the 
Volga  in  the  thick  forests  of  the  north  amid  remnants  of  the 
Finnish  tribes. 

The  Sousdalians  diflfered  from  the  Kievians.  The  latter 
had  mixed  their  blood  with  the  Turkish  nomadic  and  mark- 
edly Oriental  stock,  while  the  former  had  mingled  with  the 
Finnish  agricultural  and  essentially  sedentary  people.  It 
was  to  those  Russians  of  the  northern  forests  that  Russia  of 
the  steppes  finally  bowed  in  submission,  when  Andre  Bogo- 
lioubski,  prince  of  Sousdalia,  besieged  and  sacked  Kiev,  the 
venerated  "  Mother  of  Russian  Cities,"  and  removed  the  cap- 
ital to  Vladimir  (1169).    It  meant  the  appearance  of  new 
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men  who  had  no  veneration  for  the  older  Russia,  and  resulted 
in  the  displacement  of  the  national  centre.  Indeed,  after  the 
fall  of  Kiev,  the  country  appeared  to  have  strength  in  but 
Novgorod,  Gallicia,  and  Sousdalia,  for  that  event  was  but 
a  culmination  of  military  decadence  which  had  already 
opened  the  southern  country  to  a  new  and  terrible  enemy, 
whose  intermittent  successes  were  soon  to  be  followed  by 
complete  triumph.  This  enemy  was  the  Mongol-Tartar  horde. 
Their  definite  conquest  of  the  greater  part  of  Russia,  after 
trials  of  strength  with  southern  princes,  placed  a  barrier  be- 
tween the  Sousdalians  and  the  Black  Sea  with  its  Byzantine 
influences  that  lasted  more  than  two  hundred  years  (1221- 
1462). 

These  Asiatics,  with  their  pagan  worship,  having  become 
masters  of  Central  Asia  under  Genghis-Khan,  invaded 
Europe  with  a  mounted  army  so  stupendous  in  numbers,  so 
fierce  in  attack,  and  so  cruel  in  victory  that  by  the  middle  of 
the  thirteenth  century  Russia  lay  prostrate,  a  victim  of  in- 
ternal discord  that  made  united  resistance  impossible.  With 
Oriental  craft  the  Tartars  instituted  a  system  of  suzerainty 
which  embraced  tribute  in  taxes  and  soldiers  and  the  right 
to  decide  eldership  among  the  princes.  In  other  respects 
little  attention  was  paid  to  the  conquered  people,  even  their 
religious  faith  being  protected  and  encouraged  by  the  bar- 
barians. Aside  from  these  features  the  sovereign  powers  of 
the  princes  were  exercised  upon  the  ancient  bases,  although 
the  indirect  eflfect  upon  Slavonic  institutions  was  consid- 
erable, bringing  about  many  changes  during  the  thirteenth 
and  fourteenth  centuries.  Old  principalities  lost  their 
boundaries,  names  indicative  of  ancient  tribal  origin  gave 
place  to  names  of  territories  only.  The  agricultural  class  was 
weighed  upon  more  heavily  to  meet  the  capitation  tax  for 
which  every  prince  was  personally  held  by  the  BChan.  De- 
fault in  payment  frequently  meant  death  for  the  prince, 
devastation  of  vast  districts,  and  enslavement  and  transpor- 
tation of  the  people. 

The  reciprocal  effects  upon  the  two  races  themselves  were 
also  marked.  Communication  between  Russians  and  Tar- 
tars was  frequent.    No  prince  was  recognized  without  the 
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jarlik  or  letters-patent  of  the  Khan,  and  the  latter*s  tax- 
gatherers  were  always  present,  strongly  supported  by  a  mili- 
tary force.  Many  of  the  wandering  Asiatics  became  attracted 
by  the  fertile  soil,  the  new  civilization,  and  the  Christian 
religion.  They  lingered,  settled,  and  married  among  the 
Russians.  It  cannot  be  doubted  that  Oriental  absolutism, 
the  knout  and  other  cruel  punishments,  seclusion  of  women, 
and  the  system  of  poll-tax  came  with  the  Tartars.  The 
celebrated  Soloviev,  in  his  "  Uchcbnaya  Kniga  russkoi  if* 
torii,**  specifically  comments  on  "the  constant  contact  and 
relations  of  the  Russians  with  Asiatic  peoples,  providing  for 
the  absorption  of  the  latter  and  for  the  transmission  of  their 
habits."  M.  Grigoriev,  a  St.  Petersburg  professor,  writes: 
"  Not  only  in  externals — in  dress,  manners,  and  habits  of 
life — did  the  Russian  princes  and  boyars,  the  Russian  offi- 
cials and  merchants,  imitate  the  Tartars,  but  in  everything 
— their  feelings,  ideas,  and  aspirations  in  the  region  of  prac- 
tical life — they  were  in  the  strongest  way  influenced  by 
Tartardom  ...  so  that  without  acquaintance  with  real 
Tartardom  it  is  impossible  correctly  to  understand  many 
phases  of  Russian  history.*'  To  the  Tartar  religious  tokr^ 
ance  and  respect  for  the  established  Church  can  be  traced 
the  great  increase  in  monasteries  and  the  enormous  riches 
of  the  ecclesiastical  institutions  which  received  donations 
of  land  and  slaves  from  pious  princes  and  wealthy  boyars 
in  exchange  for  asylum.  In  1313  the  Khan  Usbek  con- 
firmed all  the  former  privileges  of  the  Church  and  pro- 
hibited any  interference  with  its  judicial  powers  or  its 
property.  This  jarlik  to  the  Metropolitan  Peter  provides: 
**  Let  no  person  in  Russia  insult  the  metropolitan  Church  of 
which  Peter  is  the  head,  nor  the  ser\*ants  of,  nor  the  people 
owned  by,  the  Church.  Let  no  person  take  their  lands,  their 
goods,  nor  their  serfs,  for  be  it  known  that  the  Metropolitan 
Peter  judges  according  to  right  and  truth  and  governs  his 
people  with  justice.  In  all  cases,  such  as  brigandage,  mis- 
deeds charged,  robberies,  in  all  affairs,  in  fact,  the  Metro- 
politan Peter  is  alone  competent  to  pass  judgment,  or  one  to 
whom  he  gives  his  powers."  Then  follow  exemptions  from 
impost  and  military  service  of  all  Church  property  and  peo- 
ple in  the  service  of  or  owned  by  the  Chuidu 
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During  this  long  period  of  barbarian   domination   the 
princes^  continued  their  disputes,  and  no  man  arose  strong 
enough  to  weld  the  discordant  principalities  into  a  national 
unit.     After  Andre  conquered   Kiev   in    1169,   Sousdalia 
maintained  its  position  as  the  Grand   Principality  under 
several  princes  who  reigned  at  Vladimir,  but  the  inevitable 
division  among  surviving  sons  occurred,  and  Novgorod, 
Sousdale,  Tver,  Vladimir,  and  Moscow  became  appanages 
whose  respective  princes  struggled  for  supremacy,  and  in 
turn  resisted  the  Khan  or  entreated  him  for  recognition  as 
Grand  Prince.    It  was  to  George  Danilovitch  (1303- 1 326), 
prince  of  Moscow,  that  the  fates  vouchsafed  the  title  through 
the  grace  of  the  Khan  and  thus  aggrandized  the  little  hamlet 
founded  in  11 47  by  George  Dolgouriki  and  destined  to  be* 
come  the  centre  of  a  great  empire.    Although  the  jarlik  of 
the  Khan  was  still  sought  and  tribute  still  paid,  the  Tartar 
power  was  at  this  time  sensibly  diminishing,  and  the  northern 
princes  were  gaining  strength  in  unity  that  was  destined  to 
free  Russia.    This  strength  finally  became  so  centred  in  the 
hands  of  Ivan  Kalita  (132&-1340)  as  to  constitute  for  his- 
torians an  epoch-making  event.    He  so  far  rallied  the  princes 
as  to  secure  concerted  action  in  petitioning  the  Khan  to 
withdraw  the  Tartar  governors.     He  profited  by  the  ex- 
ample of  his  brother  and  predecessor  George  and  became 
the  tax-collector  and  practical  governor  for  the  Khan,  thus 
paving  the  way  for  the  Muscovite  princes  to  collect  and 
afterwards  to  hold  the  taxes  throughout  Russia  and,  finally, 
to  succeed  to  all  the  rights  of  the  Tartars  and  to  their  des- 
potism.    Karamsin  says:    "From  Vassili  Yaroslavitch  to 
Ivan  Kalita  (i  272-1 328),  the  most  disastrous  period  of 
our  history,  the  aspect  of  Russia  was  that  of  a  gloomy 
forest  rather  than  an  empire.     Might  took  the  place  of 
right,  and  pillage,  authorized  by  impunity,  was  exercised 
alike  by  Russians  and  Tartars.  .  .  .  When  the  gloom  of 
these  horrible  disorders  began  to  disperse,  and  law,  that 
soul  of  social  order,  awoke  from  its  lethargy,  it  was  neces- 
sary to  have  recourse  to  a  severity  unknown  to  the  ancient 
Russians.  .  .  .  However,  as  the  effect  is  often  more  lasting 
than  the  cause,  the  descendants,  living  under  diflFerent  cir- 
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cumstances,  retain  some  traces  of  the  virtues  or  vices  of  their 
ancestors,  and  it  may  be  that  the  character  of  the  Russians 
exhibits  to  this  day  some  of  the  blots  with  which  the  bar- 
barity of  the  Mongols  defiled  it"  ("  Istaria  gosudarstva  rui^' 
siiskavo"  ) .  While  the  Muscovite  princes  originally  shook  off 
the  ancient  traditions  and,  by  offering  asylum  to  all  adven- 
turers who  would  take  arms  under  their  banners,  maintained 
more  of  a  military  camp  than  a  civil  government,  still  Ae 
seed  of  despotism  was  there  and  needed  only  the  strong  hand 
of  an  Ivan  Kalita  to  bring  it  forth  and  train  it  into  an 
absolute  tyranny.  Yet  he  was  limited,  and  it  was  reserved 
to  Dmitri  Donskoi  to  give  the  fatal  blow  to  the  ancient  law 
of  succession  by  the  treaty  among  the  princes  in  1359^ 
whereby  they  agreed  that  son  should  succeed  father  auid 
renounced  the  succession  from  brother  to  brother,  thus 
creating  the  strongest  support  of  an  unlimited  monarchy. 
It  is  true  that  this  treaty  was  considered  so  fragile  that  the 
approbation  of  the  Khan  was  obtained,  but  it  hdd  good,  and 
we  see  the  direct  line  maintained  from  Dmitri  Donskoi,  each 
prince  receiving  the  jarlik  of  the  Tartar  Chief.  This  con- 
cession of  the  Khans  was  the  most  powerful  instrument  of 
their  undoing,  but  its  true  force  was  not  apparent  until  the 
advent  of  Ivan  III,  sumamed  the  Great  (1462-1505),  who 
was  destined  to  crush  the  Horde  and  free  Russia  forever 
from  the  Tartar  yoke.  This  prince  had  four  avowed  pur- 
poses :  conquest  of  the  ancient  Letts,  or  Lithuanians,  who 
had  united  with  Roman  Catholic  Poland;  subjection  and 
reunion  of  all  appanages ;  mastery  of  the  republican  cities  of 
Novgorod  and  Pskov,  and  Russian  independence  of  the  Tar- 
tars. He  accomplished  them  all  and  brought  Russia  onoe 
again  into  the  condition  of  a  political  unit  But  the  form 
was  new.  The  ancient  liberty  of  the  people  was  taken  away 
and  all  the  inhabitants  were  subject  to  the  will  of  one  man. 
The  folkmote  (veche)  and  elected  chief  magistrates  (posad^ 
nik)  of  the  cities  which  for  centuries  had  retained  their  inde- 
pendence by  treaty  rights  among  the  princes  were  suppressed 
and  the  mir  of  the  rural  community  ignored  in  administrative 
affairs.  The  last  vestige  of  the  Varangian  ideas  of  govern- 
ment and  laws  succumbed  to  the  two  hundred  years  off 
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Asiatic  contact,  and  became  swallowed  up  in  the  Oriental 
despotism  of  the  Muscovite  throne.  Ivan  III  strove  for 
unity  within  and  independence  without,  and  he  emphasized 
the  accomplishment  of  his  purpose  by  giving  himself  the 
title  of  "  Autocrat''  {samoderjez)  when  he  had  finally 
broken  the  chain  which  bound  his  country  to  the  Khans. 
This  last  achievement  is  attributed  to  the  persistent  en- 
couragement of  his  Greek  wife  Sophia.  Her  marriage  with 
Ivan  was  of  momentus  effect  upon  the  whole  of  subsequent 
Russian  history.  She  was  the  niece  of  Constantine  Paleolo- 
gus,  the  last  Christian  sovereign  of  Byzantium,  whose  family 
fled  to  Rome  when  Constantinople  was  captured  by*  the 
Ottoman  Turks  in  1453.  Pope  Paul  II,  in  the  hope  of  bridg- 
ing the  chasm  between  the  Greek  and  Latin  Churches,  pro- 
posed the  marriage  and  dowered  the  bride.  She  took  into 
Muscovy  all  the  traditions  of  imperialism,  and  by  a  strange 
irony  not  only  embraced  the  Orthodox  faith,  but  suggested 
that  as  Christian  Constantinople  was  no  more  and  she  was 
the  heiress  of  the  last  of  the  Csesars,  she  was  the  visible 
means  of  transmitting  the  powers  of  the  Eastern  Empire, 
both  political  and  spiritual,  to  her  husband  and  the  line  of 
Russian  princes  she  was  destined  to  bear.  Indeed,  it  was  re- 
ported that  Sophia's  brother,  the  legal  heir  to  the  Byzantine 
throne,  had  formally  transferred  his  rights  to  Ivan,  and, 
lest  this  should  be  insufficient,  "  a  genealogy  was  invented, 
showing  the  direct  descent  of  the  house  of  Rurik  from 
Augustus."  (Kovalevsky — Modern  Customs  and  Ancient 
Laws  of  Russia.)  At  any  rate  Ivan  III  was  solemnly 
anointed  and  given  ihe  title  of  "  Tzar,"  which  by  some 
writers  is  attributed  to  Tartar  origin,  meaning  king  or  lord, 
but  by  the  weight  of  authority  seems  to  be  a  corruption  of 
Caesar, — ^the  name  of  the  Byzantine  regents,  or  active  repre- 
sentatives of  the  rulers.  Ivan  received  the  title,  but  it  was 
not  much  in  evidence  during  his  reign.  It  is  interesting  to 
recall  in  connection  with  the  claim  of  Ivan  that  he  became 
the  head  of  the  Eastern  Church  and  successor  of  the  Byzan- 
tine emperors  by  a  transfer  from  his  wife's  brother,  that 
the  Popes  claimed  the  Latin  Church  and  Holy  Roman  Em- 
pire headship  through  the  forgery  known  as  the  "  Donation 
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of  Constantine/'  exposed  by  the  Neapolitan  priest,  Lorenzo 
Valla,  in  144a 

Ivan  III  did,  in  fact,  assume  the  political  and  qnritual 
headship  of  both  united  Russia  and  the  Orthodox  Churdi, 
and  the  legend  went  forth  and  was  believed  that  Moscow 
had  succeeded  Gmstantinople  as  that  city  had  succeeded 
Rome,  for  after  the  farcical  Florentine  Council  of  1438  the 
separation  of  the  Greek  and  Latin  Churches  was  no  longer 
debatable.  The  eagle  with  two  heads,  which  was  adopted 
as  the  new  coat  of  arms,  represented  to  the  people  that  a  new 
era  had  begun,  in  which  their  sovereign  was  powerful,  in- 
fallible, and  sacred.  It  further  meant  to  them  that  tiieir 
land  had  become  ''  Holy  Russia''  where  henceforth  Ortho- 
doxy was  to  perform  its  mission  of  protecting  Oriental 
Christianity  and  breaking  the  western  march  of  Idam. 

With  all  the  successes  of  Ivan,  child  of  a  nomadic  race 
though  he  was,  it  would  have  been  strange  to  find  him  in- 
different to  the  judicial  needs  of  his  empire,  especially  now 
that  he  was  the  representative  of  the  fallen  Roman  Empire. 
Russia  of  the  days  of  Yaroslav  was  no  longer  apparent  in  diit 
newly  united  territory  where  every  appanage  and  every  dtj 
depended  upon  a  single  autocratic  will,  where  the  foDoiiote 
was  but  a  memory,  and  where  even  matters  of  state  were 
not  always  discussed  with  the  Council  of  Bqyars,  or 
Douma,  whose  power  in  former  days  had  often  turned 
aside  the  ruler's  purpose, — where,  in  fine,  counsel  was  not 
sought,  but  only  orders  given.  The  Pravda  of  Yaroslav,  with 
the  supplementary  decrees  of  his  sons,  had  faded  into  oblivion 
during  the  ''  yellow  terror,"  and  for  more  than  two  hundred 
years  might  had  been  right  and  justice  a  mocking  name^ 
except  in  affairs  which  came  within  the  jurisdiction  of  the 
clergy.  But  this  meant  little  because  opportunity  for  priestly 
intervention  was  not  so  great,  nor  can  it  be  assumed  was  so 
systematic  or  effective  while  the  whole  country  was  in  mili- 
tary subjection,  even  admitting  the  religious  tolerance  of  the 
Khant. 

From  time  to  time  some  of  the  princes  endeavored  to  r^* 
place  the  ancient  laws  by  ardonnances  regulating  the  pro- 
cedure in  their  territories,  but  all  such  were  purely  local  in 
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application  and  temporary  in  their  force.  No  adequate 
system  of  tribunals  existed  and  justice  suffered  from  un- 
learned officers  whose  decisions  were  arbitrary  and  final. 
No  national  judicial  legislation  had  taken  the  place  of  the 
Pravda  and  no  guide  was  known.  It  is  true  that  in  1397 
the  Grand  Prince  Vassili  Dmitrovitch  had  p^'omulgated  a 
judicial  charter,  but  it  was  of  little  merit  and  was,  moreover, 
limited  to  Moscow  and  Vladimir. 

Some  of  the  lesser  princes  had  also  inaugurated  some 
''particular  laws"  for  their  own  territories,  but  they  were 
mere  utilitarian  measures,  whimsical  and  unjust 

Thus  Russia  was  again  awaiting  the  appearance  of  one 
with  wisdom  to  conceive  and  strength  to  enforce  a  general 
system  of  civil  as  well  as  criminal  law,  whereby  the  national 
traditions  might  once  more  find  expression,  so  far  as  it  had 
not  been  obliterated  by  the  terrible  period  of  Tartar  domi- 
natkn. 

This  need  was  reserved  for  Ivan  III  to  fulfil,  in  addition 
to  his  other  important  achievements.  During  the  first  few 
years  of  his  reign  the  Prauda  of  Yaroslav  was  resurrected 
and  consulted,  but  conditions  had  so  changed  that  those  laws 
were  inadequate.  The  judges  were  instructed  whenever  the 
Pravda  was  insufficient  or  inapplicable  to  make  use  of  the 
ecclesiastic  code  known  as  Kormtchaia  Kniga  (Guide Book), 
which  was  originally  prepared  in  1284,  but  subsequently 
supplemented  under  Ivan  III,  and  has  in  this  form  been  pre- 
served. It  is  divided  into  two  parts.  The  first  contains  the 
Nomocanons  of  the  Patriarch  Photius  (ninth  century),  the 
Acts  of  the  Apostles,  the  decrees  of  the  seven  GEcumenical 
G>uncils  (Nice,  325;  Constantinople,  381;  Ephesus,  431; 
Chalcedon,  451;  G>nstantinople,  553  and  680,  and  Nice, 
787),  and  nine  Special  Councils,  including  the  so-called 
Quinisextum  of  Constantinople  held  in  692,  and  the  Council 
also  held  there  under  Photius  in  879  and  880.  In  the  second 
part  are  some  extracts  from  the  novels  of  Justinian  (sixth 
century),  three  novels  of  Alexis  Comnenus  (eleventh  cen- 
tury), one  novel  of  Constantine  the  Great  (fourth  century) 
on  trials,  one  of  Leo  the  Isaurian  (eighth  century),  and  some 
extracts  from  the  Epitomen  juris  ctvUis  of  Harmenopule 
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(fourteenth  century).  This  work  shows  to  what  extent  At 
Greek  clergy  and  scholars  had  transplanted  the  Byzantine 
laws  on  Russian  soil,  and  is  also  a  manifestation  of  the  modi- 
fications wrought  upon  the  Civil  Law  by  the  decadence  of 
the  Eastern  Empire.  The  Corpus  Juris  CtvUis  of  Justinian 
(527-565)  endured  but  two  hundred  years.  Then  Leo  the 
Isaurian  (717-740)  produced  the  Oriental  modificatioii 
known  as  the  Ecloga,  which  in  turn,  after  a  century,  was 
moulded  into  the  Basilica  of  Basil  the  Macedonian  (867- 
886),  which,  with  some  few  changes  by  Leo  VI  (886-912) 
and  Constantine  Porphyrogenitus  (912-958),  remained 
as  the  Byzantine  Code  until  the  end.  Thus  the  Kortnichaia 
Kniga  consisted  of  excerpts  which  the  clergy  compiled  early 
in  the  fifteenth  century  for  the  ecclesiastical  jurisdictioo. 
It  was  also  used  in  the  civil  tribunals  held  by  the  judicial 
delegates  of  the  princes  and  received  special  sanction  in  trials 
before  the  officers  of  the  Grand  Prince  or  Trar.  There  is 
a  record  showing  that  the  Metropolitan  Geronce  of  Moscow 
in  1488,  in  sending  before  the  Court  held  by  the  lieutenant 
of  the  Grand  Prince  certain  interdicted  priests,  directed  them 
to  be  tried  "  according  to  the  orders  of  the  sovereign,  having 
care  to  apply  the  imperial  statutes  and  laws  of  the  Emperors 
of  the  East  inserted  in  the  ecclesiastic  code.'* 

By  reason  of  the  indifference  of  the  judges  or  their  desire 
to  follow  the  remnants  of  the  ancient  customaiy  law,  com- 
plaints arose  that  they  did  not  consult  the  Kormtchaia  in 
cases  where  the  Pravda  did  not  cover  cases,  and  that  there- 
fore the  decisions  were  unwarranted  by  law.  This  led  Ivan 
III  to  attempt  a  general  judicial  reform.  He  ordered  his 
secretary  (diak)  Vladimir  C^ursev  to  collect  all  the  charters^ 
treaties,  and  ordinances  of  the  various  principalities  and 
cities.  These  documents  presented  a  multitude  of  adminis- 
trative and  judicial  regulations  radically  differing,  according 
to  date,  locality,  and  the  causes  which  had  brought  them 
forth.  They  were  mostly  concessions  by  princes  to  the  lower 
classes  or  treaty  recognitions  of  customs  common  to  the 
people  of  different  princes.  The  provincial  and  commuial 
charters  of  privileges  contained  a  mixture  of  administra- 
tive, substantive,  and  procedure  laws.     Most  of  them  had 
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been  called  for  by  specific  acts  of  oppression,  and  were  there- 
fore beyond  classification.  As  to  territory,  these  usUnmyia 
gramoty  embraced  the  ancient  charters  of  the  cities  of  Nov- 
gorod (1050)  and  Pskov  (1397)  and  of  many  communes, 
notably  of  Dvina  (1397)  and  Beloozero  (1488),  which 
definitely  limited  the  power  of  the  princely  functionaries 
over  the  inhabitants.  While  they  contained  some  specific 
legal  rules,  it  is  manifest  that  they  did  not  attempt  to  abro- 
gate nor  declare  the  customary  law. 

All  of  these  documents  were  carefully  considered  under 
the  direction  of  Jerome,  Metropolitan  of  Moscow,  and  from 
them  a  new  code  was  prepared  containing  sixty-^ight  articles 
which  in  1497  ^^^  promulgated  in  the  name  of  the  Tzar  Ivan 
III,  his  children,  and  the  boyars,  under  the  name  of  Ulozhenie 
Zaconn  (Code  of  Laws).  For  centuries  there  was  known 
only  the  incomplete  collection  of  these  articles  made  by 
Heberstein  in  1556  under  the  title  of  Ordinationes  a  Joane 
Bassili  magno  duce,  anno  mutidi  1006  facta.  In  18 17,  how- 
ever, G>unt  Roumianzoff  discovered  the  manuscript  text  of 
the  original  code,  and  in  1819  published  it  at  Moscow. 

While  it  appears  to  have  been  intended  to  supplement  the 
ecclesiastic  code  in  substantive  law,  it  contains  definite  pro- 
visions concerning  jurisdiction,  dvil  and  criminal  procedure, 
crimes,  and  civil  relations,  although  customary  law  has  little 
place  in  it 

Articles  1-36  cover  criminal  law  and  the  central  or  sover- 
eign courts;  37-45,  provincial  courts  under  the  governors 
or  imperial  lieutenants,  and  46-68,  private  law  and  adminis- 
trative rules. 

The  following  are  some  of  the  important  sections: 

The  judicial  power  is  declared  to  be  vested  in  the  Grand 
Prince,  who  may  delegate  it  to  the  boyars. 

''  The  boyars  must  be  assisted  by  a  magistrate,  a  bailiffp 
and  other  honest  men  elected  by  the  people." 

"  The  defeated  litigant  may  appeal  to  the  Grand  Prince, 
and  in  case  of  reversal  of  the  judgment  no  penalty  shall  be 
put  upon  the  judges  who  first  decided." 

"  The  defeated  litigant  must  pay  to  the  judges  and  their 
secretaries  the  tenth  of  the  value  of  the  subject  of  litigation, 
independently  of  the  costs  of  the  trial/' 
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Trial  by  judicial  duel  is  sanctioned  with  many  details  in 
criminal  and  civil  causes  between  Russian  subjects  oiily,  but 
the  use  of  fire-arms  is  prohibited  in  those  contests. 

''  He  who  possesses  no  property  and  is  unable  to  pay  the 
costs  and  penalty  to  which  he  is  condemned  must  be  ddivered 
to  the  compbinant" 

''  Upon  the  death  of  a  person  who  has  not  diqx>sed  of  his 
property,  it  shall  devolve  upon  his  sons,  if  any;  upon  their 
default  then  upon  his  daughters,  and  upon  their  failure  then 
to  his  nearest  kin." 

"  He  who  buys  new  merchandise  in  presence  of  two  or 
three  honorable  witnesses  acquires  true  ownership  though  the 
goods  be  the  product  of  a  robbeiy." 

"  He  who  remains  in  undisputed  possession  of  land  for 
three  years  shall  hold  it  by  prescription  if  the  true  owner  be 
a  simple  noUe,  but  six  years  shall  be  necessary  to  give  right 
where  the  real  owner  is  the  Prince.'' 

''  The  free  cultivators  of  the  soil  and  farm  laborers  shall 
have  the  right  to  leave  their  masters  and  pass  to  other  lands, 
but  only  during  the  eight  days  before  and  the  eight  days 
after  St.  Georges  day.*" 

The  criminal  law  provisions  embrace  torture  to  obtain  con- 
fession, and  the  knout,  death,  and  confiscation  as  punish- 
ments. It  is  also  declared  that  a  robber  who  has  taken  fli^t 
and  afterwards  is  captured  and  identified  by  six  honest  citi- 
zens shall  suffer  death  without  triaL 

This  code  is  important  as  a  judicial  monument  It  marks 
the  disappearance  of  the  Scandinavian  influence  and  the  as- 
cendency of  Orientalism.  The  composition  of  crimes  com- 
mon to  the  Normans  is  replaced  by  the  cruel  punishments  of 
the  Tartars.  The  terrors  of  later  serfdom  are  adumbrated 
in  the  limitation  of  removal  put  upon  the  peasants.  In  addi- 
tion to  the  provisions  of  the  UloMhenie  several  matters  were 
dealt  with  by  ukase,  especially  the  confirmation  of  the  juris- 
diction of  the  clergy  over  all  persons  attached  to  the  servioe 
of  the  church,  directly  and  indirectly,  including  tenants  of 
clerical  lands. 

Ivan  III  left  no  doubt  as  to  his  understanding  of  the 
responsibilities  resting  upon  the  successors  to  the  ^fzanttne 
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imperial  dual  head.  He  accepted  the  theory  of  divine  ap- 
pointment for  both  church  and  state.  When  the  Jewish 
heresy  broke  out,  headed  by  the  Metropolitan  Zosimos,  Ivan 
promptly  caused  the  heresy  to  be  condemned  and  named  an- 
other primate 

The  united  Oriental  and  still  barbarous  Russia  was  passed 
on  by  Ivan  III  to  his  son  Vassili  Ivanovitch  (1505-1533) 
with  all  the  acquired  attributes  of  divine  appointment  as  Tsar 
and  Autocrat  of  church  and  state.  How  far  the  son  main 
tained  the  despotism  of  the  father  is  shown  by  a  report  that 
on  one  occasion  a  boyar  dared  to  suggest  an  objection  to 
some  administrative  measure,  whereupon  Vassili  exclaimed : 
Moltchi,  stnerd!  (Silence,  rustic!)  He  did,  however,  en- 
large and  solidify  his  empire,  and  promulgated  some  special 
laws  to  supplement  the  Ulozhemie  Zaconn  and  the  Kormt- 
chaia  Kniga. 

The  oppression  and  corruption  of  the  judges  was  cause  of 
much  complaint,  and  it  was  accordingly  decreed  that  stolen 
property  should  be  restored  to  the  owner  on  the  arrest  of 
the  robber,  that  suspects  should  be  admitted  to  bail,  that  cer- 
tain rates  should  prevail  in  fixing  the  cost  of  litigation,  that 
provincial  judges  should  endeavor  to  reconcile  the  parties 
before  entertaining  suit,  and  that  in  Novgorod  and  Smolensk, 
where  the  venality  of  the  judges  was  most  flagrant,  there 
should  be  selected  forty-eight  jurors  to  serve,  twelve  at  a 
time,  at  the  trials  presided  over  by  the  tiouns  (superior  mag- 
istrates), to  see  that  justice  was  done. 

The  earnest  endeavors  of  Vassili  to  better  the  empire  by 
administrative  and  judicial  reforms  were  destined  to  soon  be 
avoided  or  ignored  together  with  the  older  legislation  he  had 
sought  to  broaden.  He  died  leaving  as  his  successor  Ivan 
IV  ( 1 533-1 584),  whose  de^ds  justly  brought  him  the  name 
of  the  "Terrible."  From  three  to  seventeen  years  of  age 
he  rested  under  the  profligate  regency  of  his  mother,  Helen 
of  Lithuania,  and  after  her  death  in  1537  was  subject  to 
a  Douma,  or  Council  of  Boyars,  whose  corruption  and  dis- 
sensions not  only  well-nigh  obliterated  all  that  had  tended 
to  safeguard  the  civil  relations,  but  intensified  all  the  de- 
ments of  Oriental  despotism  and  cruelty.     When  he  as- 
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sumed  the  active  duties  of  Tzar  he  dismissed  the  vicious 
entourage  of  the  regency,  and  under  the  guidance  of 
sound  councillors  attempted  to  restore  the  empire  founded 
by  his  grandfather.  For  thirteen  years,  with  the  assist- 
ance of  his  special  advisers,  Alexis  Adeshef  and  the  monk 
Sylvester,  he  worked  for  the  political,  civil,  and  religious 
perfection  of  his  country  so  far  as  possible  within  the  lines 
of  unity  and  absolutism  to  which  he  was  committed.  Then 
came  that  period  of  aberration,  relieved  only  by  momentify 
lucidity,  which  has  made  the  pages  of  Russian  history  more 
lurid  than  those  of  any  country*  in  all  time.  The  superior 
energy,  however,  that  marked  his  whole  life  enabled  him 
to  leave  imprints  upon  his  country's  institutions  almoti  as 
praiseworthy  as  his  acts  of  tiger-like  cruelty  impressed  his 
personality  with  abhorrenoe. 

He  reorganized  the  whole  governmental  system,  admin- 
istrative, military,  and  judicial,  after  calling  together  in  1550 
representatives  of  the  people  to  meet  in  a  general  asscnibly 
(sobor)  to  consider  the  needs  of  the  empire.  It  must  not 
be  assumed,  however,  that  this  body  had  any  great  rescm* 
blance  to  the  English  Parliament  or  even  to  tiie  iSloIr  Ghd' 
raux  of  France.  It  did  not  represent  the  whole  people^  it 
had  no  legislative  authority,  and  its  acts  never  got  beyond 
the  form  of  an  humble  petition  to  the  Tzar.  It  was  hailed 
as  a  restoration  of  the  ancient  foDonote,  but  there  was  no 
substantial  element  in  common  between  them.  However,  tlus 
assembly  did  convene,  as  did  another  in  1566,  and  thqr  bodi 
doubtless  served  to  impress  the  boyars  that  the  Tzar  knewa 
way  to  counterbalance  and  thwart  any  attempt  by  them  to  rale 
him.  His  political  and  civic  reorganization  measures  were 
logical  steps  after  he  had  heard  "  the  voice  of  the  country," 
notwithstanding  his  power  to  entirely  ignore  it  Some  ex- 
planation of  his  general  government  is  neoessaiy  for  a  full 
understanding  of  his  legislative  reforms.  He  gave  definite 
rank  to  his  droujina,  among  whom  he  selected  a  spedal 
G>uncil  of  Boyars,  or  DaunuL  This  was  the  body  charged 
with  the  execution  of  his  will  through  various  bureaus,  eadi 
of  which  (called  prikag)  managed  in  detail  sudi  affairs  as 
might  be  referred  to  it    The  most  important  was  the  frikn 
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of  the  Great  Palace,  uhich  controlled  the  finances  of  the 
empire. 

The  revenues  were  derived  from  seven  sources :  the  taxes 
from  crown  domains,  including  thirty-six  cities  and  their 
dependent  communes ;  the  tagla,  or  annual  tax  on  each  sixty 
measures  of  grain ;  the  podate,  or  fixed  tax  on  each  dvor  or 
hearth ;  the  entrance  tax  on  goods  at  the  frontier  and  at  the 
gates  of  cities;  the  tax  on  public  baths;  the  license  tzx 
on  crown  taverns;  the  judicial  costs,  civil  and  criminal,  and 
penalties  and  confiscations  for  crimes. 

The  church  was  governed  by  the  Tzar  through  the  Metro- 
politan of  Moscow,  the  six  archbishops  of  Novgorod,  Ros- 
tov, Smolensk,  Kazan,  Pskov,  and  Vologda,  the  six  bishops 
of  Riazan,  Tver,  Kolomensko,  Vladimir,  Sousdale,  and 
Kroutiski.  The  bishops  were  chosen  from  the  black  cUrgy, 
or  monks  of  the  numerous  monasteries  who  were  vowed  to 
chastity,  while  for  the  white  clergy,  or  parish  priests,  mar- 
riage was  obligatory. 

The  army  was  divided  into  two  principal  classes.  The 
first  consisted  of  the  "  men  of  service"  (slougilie  /tWi ),  or 
gentlemen  who  were  owners  of  land,  whether  originally  as 
fiefs  (pomiestie)  or  as  freeholds  (votchini),  the  distinction 
between  these  ancient  tenures  having  practically  been  abol- 
ished by  general  subjection  to  military  or  civil  service  of 
all  landlords.  As  they  were  obliged  to  support  themselves 
out  of  the  revenues  of  their  estates,  it  sometimes  happened 
that  a  favored  soldier  of  low  rank  was  made  a  gentleman 
and  a  fief  conferred  upon  him.  The  second  class  was  com- 
posed of  the  lower  people  who  were  divided  into  two  groups, 
— the  datotchnie,  being  the  peasants  of  the  monasteries, 
churches,  and  crown  lands,  and  the  streltsi,  or  communal 
militia.  The  humble  people,  those  whose  toil  supported  in 
anguish  and  silence  this  great  empire  whose  head  they  looked 
upon  as  the  incarnation  of  the  Divine  Will  for  the  protection 
of  orthodoxy,  were  of  three  classes:  (i)  The  khohPf  or 
slave,  properly  so  called,  being  the  mancipium  of  the  Ro- 
mans—one taken  in  war,  sold  by  himself  or  t>y  another,  or 
bom  of  kholopi;  (2)  the  inscribed  peasant  (krestianin)^ 
or  copy-hold  tenant  of  a  noble,  similar  to  the  Roman  colonus 
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adscriptum,  legally  free  in  person,  but  who  has  been  sub- 
jected to  the  lord  that  the  latter's  land  may  yield  sufficient 
to  enable  him  to  perform  his  military  service,  and  (3)  the 
free  cultivator  or  farmer  of  the  land  of  others  on  a  rent 
charge  or  service— one  possessed  of  the  right  to  change 
masters.  The  last  two  were  already  subject,  as  before  men- 
tioned, to  legislation  regulating  the  manner  and  times  in 
which  they  might  exercise  their  freedom  to  change  masters. 
The  rural  population  consisted  most  largely  of  the  inscribed 
peasants,  and  among  them  remained  longest  the  traces  of 
early  Slavonic  institutions,  which  indeed  have  never  been 
entirely  obliterated.  The  household,  the  village,  and  the 
commune  or  mir  were  still  based  upon  the  same  prindplct 
of  solidarity,  all  in  turn  responsible  to  the  lord  and  the 
Tzar.  The  change  was  in  the  administration.  The  chief 
of  the  mir  was  the  staroste,  a  name  and  an  office  emanating 
from  the  higher  stratum  and  originally  as  unknown  to  the 
rural  people  as  it  was  to  the  city  inhabitants,  who  were  like- 
wise subject  thereto.  It  is  true  that  the  elective  franchise 
was  permitted  to  a  limited  degree  in  local  fiscal,  policy  and 
judicial  affairs,  but  that  was  merely  returning  to  the  days 
of  Yaroslav  and  the  ancient  customs  which  the  lower  classes 
cherished  as  a  tradition.  Says  Rambaud:  "  Uantique  bar- 
baric etait  encore  intacte  dans  ces  populations  ignorantes: 
les  coutumes  gracieuses  ou  les  maurs  sauvages,  les  super- 
stitions poetiques  ou  atroces  des  anciens  Slaves  s'y  perpetn- 
aient.  Le  paysan  russe  restait  paien  sous  son  icorct  d'ortho- 
doxe"  (Histaire  de  la  RussU). 

By  remoulding  the  remnants  of  former  customs  and  bws 
and  adding  thereto  new  ideas,  Ivan  IV  inaugurated  a  fairly 
definite  judicial  system  for  his  whole  realm. 

Three  classes  of  courts  were  instituted:  the  tribunals  of 
the  district  staroste,  a  magistrate  whose  jurisdiction  covered 
a  hundred  ploughs, — Le.,  tillable  fields;  the  court  of  tvir- 
vode,  or  governor  in  each  provincial  diief  town;  and  the 
supreme  court  at  Moscow,  composed  of  a  certain  section  of 
the  Douma.  Certain  officers  were  attached  to  these  tribu- 
nals, known  as  diaks,  who  were  learned  secretaries  recog- 
nized as  a  special  order  called  upon  to  assist  in  all  depart- 
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ments  of  goveminent  from  the  district  court  to  forctgn 
embassies.  It  must  be  understood,  however,  that  whik  d^ 
nite  judicial  attributes  attached  to  these  tribunals,  they  wert 
likewise  instruments  of  government  in  purely  administrative 
business. 

The  next  step  was  the  publication  of  a  Sudebnik,  or  Book 
of  Laws,  in  1554,  which  was  intended  to  be  a  revision  and 
amendment  of  the  Ulozheftie  of  Ivan  III.  It  contains  d^ 
cided  evidence  of  advancement  towards  equitable  civil  l^is- 
lation,  and  it  is  recognized  as  elemental  in  Russian  judicial 
history.  The  hundred  articles  composing  it  have  little  regu- 
larity as  to  subject,  procedure  being  mingled  with  dvil, 
criminal,  and  administrative  laws  without  any  attempt  at 
grouping.  As  in  all  former  collections,  criminal  law  forma 
the  greatest  part  and  is  remarkable  for  its  cruel  punisluneiit% 
some  of  which  are  provided  for  dishonest  practices  of  judges 
and  their  assisunts.  Following  the  Ulozhenie,  the  metfiodt 
of  proof  by  witness,  oath,  judicial  dud,  and  diance  are  recog- 
nized for  both  civil  and  criminal  causes.  Condliation  lik^ 
wise  is  reaffirmed  as  a  guiding  prindple  for  all  judgct. 

For  the  first  time  a  distinction  is  made  between  pioperty 
inherited  and  that  acquired  by  contract 

"  All  persons  dealing  for  money  with  anotfier  must  ooiH 
suit  the  register  containing  the  names  and  resources  of  citi- 
zens, and  if  suit  be  brought  to  recover  a  stun  dispfx>portioned 
to  the  defendant's  resources,  it  shall  be  dismissed  at  die  cost 
of  the  complainant '^ 

"  The  children  of  a  father  who  has  alienated  his  liberty 
after  thdr  birth  shall  remain  free.  The  liberty  of  die  sooa 
of  boyars  and  their  descendants  shall  be  inalienable  and  uft* 
affected  by  lapse  of  time.^ 

''  All  free  peasants  who  change  from  one  proprietor  to 
another  shall  pay  to  the  proprietor  they  quit  two  alHmes 
per  house  in  addition  to  the  indemnity  required  of  them  by 
the  village  they  leave.  They  shall  have  the  right  to  sdl 
themselves  to  landed  proprietors  as  serfs." 

**  Any  attempt  to  assail  the  honor  and  consideration  due  a 
citizen  shall  be  punished  in  damages  to  be  assessed  by  the 
Tzar  and  according  to  the  position  and  fortune  of  the 
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offended  party.  If  a  woman  be  the  object  of  the  attack,  the 
damages  shall  be  double  what  her  husband  would  have  been 
allowed." 

It  was  provided  that  the  Code  should  not  be  retroactive 
and  that  future  laws  would  be  promulgated  to  meet  cases 
not  covered. 

This  intention  was  carried  out  and  many  important  addi- 
tions were  made  during  the  next  twenty-five  years.  These 
amendments  decreed  as  such  to  form  part  of  the  Gxie  num- 
ber fifteen,  among  which  are  the  following: 

"The  deposition  of  five  or  six  persons  who  are  little 
known  shall  not  be  sufficient  to  condemn  an  accused,  but  the 
declaration  of  a  boyar,  a  diak,  or  a  public  official  shall  always 
be  considered  as  worthy  of  belief,  and  no  one  shall  charge 
them  with  inventioo.** 

"A  debtor  owing  one  hundred  roubles  may  demand  a 
delay  of  one  month  in  which  to  pay :  if  he  be  in  the  service 
of  the  crown,  the  time  shall  be  two  months.  At  the  expira- 
tion of  the  time,  if  the  debtor  have  not  paid,  he  shall  be  de- 
livered to  his  creditor  to  be  held  until  payment,  but  his 
slavery  shall  not  last  during  his  whole  life.** 

Interest  is  reduced  from  lo  per  cent  to  5  per  cent  for 
debts  contracted  by  hired  servants. 

"If  there  be  no  issue  living  at  the  death  of  a  wife^ 
her  husband  shall  restore  to  her  parents  the  marriage  portion 
he  received  with  her,  but  without  interest ** 

"  He  who  after  notice  neglects  to  pay  a  dd>t  for  which 
eflfects  have  been  pledged  shaD  suffer  them  to  be  sold  and 
shall  use  his  other  property  to  complete  the  sum  if  the  whole 
debt  and  interest  of  the  pledged  property  do  not  sdl  f or 
enoQgfa. 

"  Where  land  has  been  affected  with  the  disdiarge  of  an 
obligation  and  the  parties  have  agreed  that  the  creditor  may 
sow  and  reap  the  land  instead  of  receiving  interest,  in  con* 
sideration  of  the  present  condition  of  debtors,  we  order  that 
all  such  land  shall  be  restored  to  the  proprietors  without  the 
right  to  alienate  the  same,  and  if  the  dd>t  be  not  satisfied 
within  the  next  five  years,  the  land  shall  again  become  sub- 
ject to  the  same  charge  as  before.'' 

"  If  a  married  woman  name  her  husband  as  executor  of 
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her  last  will,  expressed  in  writing,  her  testamentary  act  shall 
be  void  because  the  wife  is  under  the  power  of  her  husband 
and  it  is  presumed  that,  in  this  case,  she  has  not  acted  freely." 

"  Contentions  that  arise  between  inhabitants  of  diflfercnt 
cities  in  the  same  province  shall  be  decided  by  the  officers  of 
the  Tzar ;  if  they  inhabit  the  same  city,  the  governor  shall  be 
competent  to  pass  judgment.  This  shall  apply  in  civil  mat* 
ters.  If,  on  the  contrary,  it  be  a  criminal  cause,  decision 
shall  be  given  in  the  place  where  the  complaint  has  been 
lodged.- 

It  is  apparent  from  the  foregping  that  there  existed  official 
records  of  transactions  concerning  real  property,  such  as 
evidenced  rights  of  title  and  possession,  mortgages  and  con- 
tracts of  sale,  and  that  registers  were  kept,  showing  the  civil 
status  of  inhabitants  together  with  their  resources. 

Two  important  edicts  were  subsequently  issued  as  expres- 
sions of  the  autocratic  will  without  reference  to  the  Sudebnik. 
They  merit  particular  emphasis.  The  first  was  in  1556.  It 
suppressed  the  fees  which  theretofore  had  been  indiscrim- 
inately levied  on  litigants  by  the  judges  for  their  own  profit, 
and  caused  justice  to  be  administered  gratuitously,  fixing  the 
emoluments  of  officers  and  providing  a  general  provincial 
assessment  therefor.  Judges  were  made  elective  in  cities  and 
villages.  Judicial  combats  were  prohibited  in  all  criminal 
cases  where  the  judges  could  "discover  the  truth  by  the 
deposition  of  witnesses  or  by  proffering  the  oath"  (t.^.,  per- 
mitting the  accused  to  be  sworn  where  witnesses  failed). 
Finally  the  edict  inflicted  the  knout  on  all  persons  convicted 
of  perjury  and  also  imposed  heavy  imes. 

The  second  edict  was  in  1557  and,  while  primarily  intended 
as  a  corrective  measure  for  the  inhabitants  of  Kolmogorc^ 
contained  this  general  law: 

"  The  heads  or  judges  of  the  people,  who  fear  not  to  abuse 
their  authority  over  their  fellow-citizens  by  oppressing  them 
or  subjecting  them  to  unjust  vexations,  will  be  punished  with 
death." 

These  measures  were  in  themselves  a  confirmation  of  the 
charge  of  unbridled  corruption  of  the  judges  so  much  com- 
plained of  by  the  people  of  all  grades. 

As  an  evidence  of  the  part  taken  by  the  people  at  large  in 
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matters  pertaining  to  justice  it  may  not  be  irrelevant  to 
mention  another  innovation  of  this  reign.  By  the  "  Edicts 
of  criminal  procedure/'  which  were  addrcfssed  to  the  pro- 
vincial judges  (voievodes),  it  was  ordered  that  the  officials 
charged  with  holding  a  court  should  as  a  preliminary  step 
"  proceed  to  a  general  inquest."  This  they  did  (following 
the  instructions)  by  assembling  '"  the  notable  inhabitants  (^ 
their  jurisdiction,  such  as  the  princes,  the  children  of  boyan^ 
the  abbots,  priests,  and  the  most  honorable  citizens  of  eadi 
commune,"  who  were  obliged  **  in  kissing  the  holy  cross" 
to  denounce  all  the  robbers  and  persons  without  civil  status 
known  to  them.  The  declarations  made  by  the  members  of 
this  odd  form  of  grand  jury  were  registered  and  thereupon 
the  persons  so  accused  were  brought  to  triaL 

One  is  impressed  with  the  meagreness  and  the  fragmen- 
tary character  of  the  articles  of  the  Sudebnik  and  the  supple- 
mentary edicts  compared  with  what  must  have  been  the  scope 
of  civil  relations,  but  this  was  caused  by  two  reasons:  One 
was  the  force  still  exerted  by  the  purely  customary  law  dtcd 
from  the  memory  of  aged  men  and  applied  in  diqmtes  be- 
tween the  people  below  the  noble  class.  The  other  was  the 
scope  of  the  ecclesiastical  jurisdiction,  which  embraced  many 
cases  that  in  other  countries  would  be  cognizable  only  by 
the  lay  tribunals.  This  clerical  field  formed  a  distinct  biandi 
of  the  judicial  power,  and  while  Ivan  IV  did  not  distuib 
the  general  principles,  he  did  leave  indelible  traces  upon 
Church  institutions  of  his  energetic  activity  and  foresight 
|Iis  first  step  was  to  remind  the  bishops  and  the  archiman- 
drites that  they  had  np  right  to  acquire  domain  without  the 
consent  of  the  Tzar,  and  that  as  they  had  during  the  regenqr 
and  turbulent  times  of  his  minority  ignored  this  law,  thqr 
must  restore  all  lands,  villages,  and  fisheries  so  acquired. 
His  views  are  clearly  expressed  in  a  letter  he  sent  to  the 
bishop  of  Kazan,  of  which  the  following  is  an  excerpt: 
"  Hearts  and  not  lands  are  what  the  churchmen  should  cul- 
tivate It  is  not  grain  they  ought  to  sow,  but  the  divine 
word.  They  are  destined  to  have  for  inheritance  the  realm 
pf  heaven  and  not  lands  and  villages.  On  the  contrary,  the 
most  of  our  bishops  think  of  their  temporal  possessions  rather 
than  of  the  spiritual  interests  of  the  Churdt'' 
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After  the  Sudebnik  had  been  promulgated,  his  special 
attention  being  arrested  by  abuses  among  the  clergy,  he  con- 
stituted an  Ecclesiastical  Commission  to  report  necessary 
reforms.  The  result  was  the  Stoglav,  or  "  Book  of  the  Hun- 
dred Chapters,"  which  was  intended  to  remedy  some  evil 
practices  arising  from  the  indifference  of  the  priests,  ditni- 
nate  some  remnants  of  pagan  superstitions  in  the  fornis  of 
worship,  and  establish  a  higher  moral  standard  for  all  men 
of  the  cloth.  There  was  no  attempt  to  form  a  new  Canoni- 
cal Code  and  no  article  diminished  the  authority  of  the  tsuly 
Kormtchaia  Kniga. 

The  Stoglav  was  only  temporary  in  its  force  and  caimoC 
be  said  to  have  had  any  lasting  effect  on  the  substantive  laws 
or  procedure.  Its  only  permanency  resulted  from  those  feat- 
ures that  partook  of  discipline.  A  most  important  incident 
of  the  existence  of  the  Commission  was  the  establishment 
of  what  almost  deserves  the  appellation  of  a  national  school 
^stem.  The  clergy  having  been  assembled,  the  better  dass 
utilized  the  occasion  for  the  projection  of  this  very  advanced 
measure,  and  it  was  approved  by  the  Tzar.  It  was  provided 
that  elementary  schools  should  be  maintained,  where  chil* 
dren  could  learn  how  to  read,  write,  and  be  trained  in  dioral 
singing  and  specially  instructed  in  the  Scriptures, — ^not  all 
children,  but  only  those  of  noble  rank!  The  peasant  child 
was  left  to  his  ignorance  and  superstitious  veneration  of  the 
Church  rites,  and  to  his  sullen  Oriental  fatalism,  so  inten- 
sified in  that  complete  slavery  which  was  soon  to  follow. 

As  if  the  blood  of  Rurik  had  spent  its  force  in  Ivan  IV, 
that  monarch  transmitted  the  Russia  of  his  ancestors  and 
the  newly  acquired  Siberia  to  a  weakling.  His  son,  Feodore 
(1584-1598),  was  of  such  extreme  piety  as  a  man  and 
timidity  as  a  soverdgn,  that  little  would  have  been  recorded 
of  his  reign  had  he  not  confided  the  government  to  his  am- 
bitious and  unscrupulous  brother-in-law,  Boris  Godunov,  of 
Tartar  descent,  as  regent.  Nor  would  the  legal  scholar 
find  much  to  arrest  his  attention  even  during  the  domination 
of  that  master  dissembler,  were  it  not  for  his  severance,  de^ 
facto  and  de  jure,  of  the  Russian  Church  from  Constanti- 
nople, to  which  it  still  nominally  adhered,  and  for  his  edicts 
enslaving  the  peasantry  (krestiane).    He  deposed  the  metro- 


238  RUSSIAN   CIVIL  LAW. 

politan  Diontsius  of  Moscow  and  elevated  his  partisan  Job 
to  that  dignity,  but  not  content  with  that,  while  entertaining 
Jeremiah,  the  Patriarch  of  Constantinople,  who  was  visiting 
Moscow  in  1588,  he  induced  him  to  sanction  the  founding 
of  the  Patriarchate  of  Russia,  and  accordingly  proclaimed 
its  establishment  and  independence  of  the  time-honored 
spiritual  capital  of  the  Eastern  ChnrdL 

In  1593  he  abrogated  the  law  under  which  the  peasants 
could  migrate  from  one  village  to  another,  and  decreed  that 
henceforth  the  krestiane,  as  well  as  the  kholopi,  should  be 
considered  as  serfs  of  their  masters. 

This  was  followed  by  the  edict  of  1597,  which  provided 
for  a  tribunal  of  serfs,  ordered  that  all  bondsmen  should  be 
there  registered,  that  '*  all  the  boyars,  the  princes,  the  nobles, 
the  civil  and  military  officials"  should  have  absolute  power 
over  their  domestic  servants,  that  even  free  servants,  who 
had  been  in  the  service  of  a  master  for  the  prior  six  months, 
should  be  considered  serfs,  and  finally  the  most  rigorous 
measures  were  prescribed  in  order  that  '*  the  lords''  might 
''  be  able  to  r^^in  possession  of  such  of  their  peasants"  as 
had  taken  flight  during  the  previous  five  years,  "  together 
with  their  wives,  their  children,  and  their  movable  property.** 
Thus  was  decreed  the  ''bondage  to  the  soil"  {krepostnoie 
pravo).  Individual  liberty  was  called  upon  to  make  its  last 
great  sacrifice  to  the  state 

This  was  all  done  in  the  name  of  Feodore,  the  last  of  the 
House  of  Rurik.  The  capstone  of  the  edifice  was  too  heavy: 
the  structure  that  had  been  seven  centuries  in  building  was 
crushed  in  a  single  decade. 

At  this  point  stops  the  period  of  preparation  for  mod- 
em Russia.  Nomadic  tribes  have  become  sedentary  and 
united,  scattered  territories  have  been  welded  into  a  vast 
continuous  realm,  paganism  has  been  superseded  by  Chris- 
tianity, unlettered  peoples  have  risen  to  a  written  language^ 
varied  dialects  have  begun  to  form  a  common  language  with 
every  promise  of  its  early  recognition,  yet  superstition,  cor- 
ruption, and  fatalistic  submission  to  oppression  maik  the 
great  mass  and  promise  abundant  results  for  wise  and  en- 
lightened legislatioa. 

WOiam  W.  Smiihers. 
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As  Marked  by  Decisions  Selected  from  the  AmrANCB 

Reports. 


AGENCY. 

In  Richards  v.  Richards,  56  Atl.  397,  the  Court  of  Ap- 
peals uf  Maryland  decides  that  a  principal  cannot  repudiatep 
saadajr       as  beyond  the  agent's  authority,  a  contract  made 
contract      ^^d  completely  executed  by  the  agent  on  Sun- 
day in  violation  of  the  Sunday  laws,  the  contract  itself  being 
within  the  agent's  authority. 


ASSIGNMENT   FOR  BENEFIT  OF  CREDITORS. 

With  two  judges  dissenting,  the  Court  of  Appeals  of 
New  York  holds  In  re  Carher,  68  N.  E.  667,  that  where  a 

judgment  creditor  sues  to  set  aside  an  assign- 
srt  a"i!i«      "'^"^  ^^^  ^^  benefit  of  creditors  on  the  groiuid 

of  fraud,  and  is  successful  as  to  a  portion  of  the 
property  transferred  to  the  assignee  but  he  obtains  no  benefit 
from  the  judgment,  it  is  not  an  election  by  him  to  take  in 
hostility  to  the  assignment,  and  he  may  take  under  it,  and 
his  judgment  constitutes  no  bar  to  such  relief. 


BANKRUPTCY. 

A  liquor  license,  though  transferable  only  with  the  ap- 
proval of  the  Court  of  Quarter  Sessions  which  granted  it, 
and  not  subject  to  seizure  on  execution,  is  not 
only  part  of  the  bankrupt's  assets  but  may  be 
claimed  by  him  as  part  of  his  exemption :  In  p§ 
Oletuine,  125  Fed.  840.  Compare  this  case  with  the  princi- 
ple laid  down  in  Mueller's  Estate,  190  Pa.  601,  and  see  upon 
the  subject  of  franchises  and  licenses  as  assets  in  bankruptcy 
the  note  to  Fisher  v.  Cushman,  43  C.  C.  A.  385. 
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BANKRUPTCY  (Continued). 

Against  the  dissent  of  two  judges,  the  Court  of  Appeals 
Of  New  York  holds  in  Benedict  v.  Deshel,  68  N.  E.  999, 
Prcfcrtaitei  that  Ki  an  action  by  a  trustee  in  bankruptcy 
psyaiot  ^^^^  ^i,g  Bankruptcy  Act  of  1898.  Sec.  60,  to 
recover  moneys  paid  by  an  insolvent  to  a  creditor  in  viola- 
tion of  the  provisions  relating  to  preferences,  proof  that  an 
insolvent  made  a  payment,  the  effect  of  which  was  to  give 
one  creditor  a  preference  over  others  from  the  same  class, 
where  there  is  evidence  from  which  a  jury  might  fmd  that 
such  creditor  had  reasonable  ground  to  believe  it  was  intended 
as  a  preference,  the  intent  of  the  debtor  in  making  the  pay- 
ment need  not  also  be  shown.  Sec  Pine  v.  Chicago  Title  & 
Trust  Co.,  182  U.  S.  438. 


BANKS. 

A  depositor,  desiring  to  withdraw  his  bank  deposit  and 
commit  it  to  a  trust  company,  received  from  the  bank  cashier 
TraoffliiMioa  a  Suggestion  as  to  a  particular  trust  company. 
•I  MMty  jj„j^  drawing  a  check,  delivered  it  to  the  cashier, 
with  instructions  to  deposit  the  amount  named  with  the 
company  suggested.  Instead  of  doing  so,  the  cashier  sub- 
stituted the  depositor's  money  for  paid  checks  of  his  own  on 
the  bank,  which  he  was  carrying  as  cash.  Under  these  facts 
the  Appellate  Court  of  Indiana,  Division  No.  2.  holds  in 
Coshom  V.  People's  Bank  of  Washington,  69  N.  E.  185, 
that,  even  on  the  theory  that  the  cashier  was  the  depositor's 
agent  for  the  transmission  of  the  fund,  the  bank  was  liable 
for  its  misappropriation,  the  transaction  amounting  to  a  pay- 
ment of  the  depositor's  check  merely  with  the  evidences  of 
the  cashier's  indebtedness,  and  the  bank,  moreover,  being 
cognizant  of  the  fraud  through  its  cashier.  Compare  Ziegler 
V.  Bank,  93  PSu  393. 


CARRIERS. 

In  Mann  v.  Pere  Marquette  R.  Co.,  97  N.  W.  721,  the 

Supreme  Court  of  Michigan  decides  that  a  contract  between 
LiaMiityfw  a  railroad  and  a  shipper  by  which  the  railroad 
Nttiiftacs     builds  a  side  track  for  the  shipper's  convenience 

and  the  shipper  agrees  to  indemnify  the  railroad  from  all  lia* 

bility  for  loss  by  fire,  though  caused  by  the  railroad's  n^- 
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CARRIERS  (Continued). 

gcnce,  is  not  against  public  policy,  as,  in  putting  in  such 
tracks,  the  railroad  is  not  acting  as  a  common  carrier.  See 
in  connection  with  this  case  Coup  v.  IV,,  Si.  L.  &  P.  Ry. 
Co.,  56  Midi.  III. 


The  Supreme  Court  of  Michigan  decides  in  Robinson  v. 
Chicago  &  A.  R,  Co,,  97  N.  VV.  869,  that  a  railroad  company 
PviiMM       sued  jointly  with  the  Pullman  Car  Company  for 
Cart:  j«iflt     death  of  a  passenger  who  was  thrown  through 
uakiiitjr      ^j^  Qp^  vestibule  door  between  Pullman  cars 
cannot  complain  of  the  directing  of  a  verdict  for  the  car  com- 
pany, it  not  being  concerned  with  whether  the  car  company 
was  also  liable  to  plaintiff,  and  the  verdict  and  judgment  not 
being  conclusive  as  to  the  car  company's  liability  to  the  rail- 
road company  under  the  contract  between  them  for  the  fur- 
nishing of  the  cars.    Compare  Moreland  v.  Durocher,  129 
Mi€h.39& 


CONSTITUTIONAL  LAW. 

The  Court  of  Appeals  of  New  York,  with  one  judge  dit- 
senting,  holds  in  IVoodrtiff  v.  Oswego  Starch  Factory,  68 

DMkto  N.  E.  994,  that  a  law  of  New  York,  providing 
TsMtiMi  for  the  taxation  of  rents  reserved  in  any  lease 
in  fee  to  the  person  entitled  to  receive  the  same  as  personal 
property,  does  not  create  double  taxation,  as  they  are  severed 
from  the  real  estate  and  taxed  at  their  capitalized  value  as  a 
new  subject  of  taxation,  while  the  real  estate  remains  tax- 
able to  the  lessee  or  tenant 


Against  the  dissent  of  two  judges,  the  Court  of  Appeals  of 
New  York  holds  In  re  Dellano's  Estate,  68  N.  E.  871,  that 
^^  the  fact  that  there  was  no  statute  imposing  a 
^  ^  succession  tax  when  a  power  of  appointment  was 
created  by  will  does  not  affect  the  liability  of  the  estate  to  a 
transfer  tax  on  the  exercise  of  the  power  of  appointment 
after  the  passage  of  an  act  imposing  a  charge  or  tax  on  the 
exercise  of  such  appointment 


242  PROGRESS  OP  THE  LAW. 

CONSTITUTIONAL  LAW  (Continued). 

It  is  decided  by  the  Supreme  Court  of  the  United  States  m 
Atkin  V.  State  of  Kansas,  24  S.  C.  R.  124,  that  the  freedom 
Prttdom^  to  contract  guaranteed  by  the  F-deral  Constitu- 
c«atract  tion  is  not  infringed  by  the  provisions  of  the 
Kansas  statutes  making  it  a  criminal  offence  for  a  contractor 
for  a  public  work  to  permit  or  require  an  employee  to  per- 
form labor  upon  that  work  in  excess  of  eight  hours  each  day. 
It  is  likewise,  it  is  said,  not  in  conflict  with  the  constitutional 
provision  guaranteeing  the  equal  protection  of  the  laws.  The 
Chief  Justice  and  Justice  Brev^'er  and  Justice  Peckham  dis- 
sent 

In  Atkinson  v.  Woodmansee,  74  Pac  640,  the  Supreme 
Court  of  Kansas  decides  that  a  provision  of  the  mechanic's 
e^iMi  'i^n  ^^  ^^  ^^^  ^^^^  providing  as  follows^  "  In 
Pr«tectiofl  •!  an  action  brought  by  an  artisan  or  day  laborer  to 
****^'^*  enforce  any  lien  under  this  act,  where  judgment 
be  rendered  for  plaintiff,  the  plaintiff  shall  be  entiUed  to  re- 
cover a  reasonable  attorney's  fee  to  be  fixed  by  the  court, 
which  shall  be  taxed  as  costs  in  the  action,"  denies  to  per- 
sons within  the  jurisdiction  of  the  state  the  equal  protection 
of  the  laws,  and  is  therefore  unconstitutional  and  void. 
There  is  no  reasonable  basis  of  classification,  it  is  decided*  in 
such  law. 


CONTRACTS. 

It  is,  of  course,  well  established  that  a  contract  to  assist 
in  bringing  about  a  marriage  is  invalid.    The  Supreme  Coiirt 

Marrtaf*      of  Vermont  extends  this  principle  in /an^our  v. 

Br«iwf«i«  Perkins,  56  Atl.  532,  by  holding  that  a  contract 
to  hasten  an  intended  marriage  is  as  obnoxious  to  the  objec- 
tion that  it  is  a  marriage  brokerage  contract  as  a  contract  to 
bring  about  a  marriage  between  strangers.  See  Morrison  ▼. 
Rogers,  115  CaL  352. 

COPYRIGHT. 

An  interesting  case  on  the  question  of  copsrright  arises  in 
Bloom  &  Hamlin  v.  Nixon,  125  Fed.  977,  under  the  follow- 
rr«tfMtiM:  ing  facts:  The  plaintiffs  were  the  owners  and 
iBiutiM  producers  of  a  copyrighted  song,  which  was  ren- 
dered during  the  performance  of  an  extravaganza  by  an  act- 
ress who  was  required  during  the  actioii  to  step  to  one  of  the 


PROGRESS  OP  THE  LAW.  243 

COPYRIGHT  (Continued). 

boxes,  single  out  a  particular  person,  and  sing  the  song  to  him 
alone,  accompanied  by  certain  gestures,  postures,  and  other 
artistical  effects,  she  being  assisted  in  the  farce  by  a  number 
of  other  actresses.  The  United  States  Circuit  Court  (E.  D. 
Pennsylvania)  holds  that  an  imitation  of  the  actress  while 
singing  such  song  by  another  actress  in  which  she,  in  good 
faith,  attempted  to  mimic  the  postures  and  gestures  of  the 
original  actress,  etc.,  and  used  the  chorus  of  the  song  only  as 
a  vehicle  for  the  imitation,  was  not  prohibited  by  Rev.  St., 
Sec.  4966,  as  amended  in  1898  (3  U.  S.  Comp.  St  IQOI* 
p.  3415),  prohibiting  any  person  from  publicly  performing 
or  representing  any  dramatic  or  musical  composition  for 
which  a  copyright  had  been  obtained  without  the  consent 
of  the  proprietor. 


DEFENCES. 

The  Supreme  Court  of  Montana  holds  in  Ball  v.  Gussenr 
haven,  74  Pac.  871,  that  the  defences  of  contributory  ncgli* 
loMflstotMc  &^"^^  ^"^  assumption  of  risk  are  inconsistent 
"***  ***'  with  each  other,  do  not  rest  upon  the  same  prin- 
ciples, and  the  existence  of  one  necessarily  excludes  the  exist- 
ence of  the  other. 


EVIDENCE. 

In  Trainer  v.  German-American,  etc.,  Ass'n,  68  N.  E. 
650,  the  Supreme  Court  of  Illinois  decides  that  the  books  of 
bmiu  of  a  corporation  are,  as  to  matters  pertaining  to  the 
c«rporatiM  dealings  of  a  corporation  with  one  of  its  mem- 
bers as  an  individual,  not  books  of  a  public  nature,  and  not 
admissible  in  evidence  in  a  suit  by  the  corporation  against  a 
member  to  enforce  an  indebtedness  in  favor  of  the  eorpora- 
tion  on  that  ground,  but  only  when  brought  within  the  rule 
authorizing  the  introduction  of  private  books  of  account  in 
evidence.    See  Rudd  v.  Robinson,  126  N.  Y.  1 13. 

It  will  be  remembered  that  in  the  recent  case  of  Davis  v. 
State,  35  Southern,  76,  the  Supreme  Court  of  Florida  ad- 
P  mitted  testimony  as  to  the  action  of  dogs  in  fol- 

lowing the  trail  of  a  supposed  criminal  from  the 
scene  of  a  crime.  It  is  now  decided  by  the  Supreme  Court 
of  Nebraska  in  Brott  v.  State,  97  N.  W.  593,  that  the  con- 
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EVIDENCE  (Continued). 

duct  and  behavior  of  bloodhounds  after  being  set  upon  the 
trail  of  a  fugitive  criminal  may  not  be  given  in  evidence  by 
the  state  for  the  purpose  of  proving  that  the  scent  of  the 
accused  and  the  scent  of  the  person  who  perpetrated  the  crime 
which  is  being  investigated  are  identical 


FOREIGN  JUDGMENT. 

In  Dunn  v.  Dilks,  68  N.  £.  1035,  the  Appellate  Court  of 
Indiana,  Division  No.  2,  holds  that  a  suit  cannot  be  main- 

^^_  tained  in  Indiana  on  the  doctrine  of  comity  on  a 
judgment  recovered .  in  Pennsylvania  without 
personal  service  on  or  appearance  by  the  defendant  on  re> 
turns  of  nihil  to  two  successive  writs  of  scire  facias  issued 
to  revive  a  previous  judgment  of  the  Pennsylvania  courts* 
where  the  defendant  at  the  time  of  the  issue  of  the  writs  was 
a  non-resident  of  the  state  of  Pennsylvania  and  out  of  the 
jurisdiction  of  the  court  rendering  the  judgment 


FRAUDULENT  CONVEYANCES. 

In  Walker  v.  Harold,  74  Pac  705,  the  Supreme  Court 
of  Oregon  holds  that  where  the  evidence  shows  a  dishonest 
BTiiwM  combination  between  the  parties  to  a  convey- 
ance, the  declarations  and  admissions  of  the 
grantor  made  after  the  execution  of  the  deed  are  admissible 
against  the  grantee  to  prove  a  fraudulent  intent  See  in 
connection  with  this  case  Morton  v.  Smith,  42  Am.  Dec.  628. 


JURISDICTION. 

The  Supreme  G>urt  of  the  United  States,  confirmiiig  the 
decision  of  the  Pennsylvania  Supreme  Court  in  Hughes  ▼. 
Pt««rai  Pennsylvania  Railroad,  202  Fz.  522,  holds  in 
G««rta  Pennsylvania  Railroad  Co.  v.  Hughes,  24 
S.  C  R.  132,  that  whether  the  highest  state  court  should 
apply  the  law  of  the  place  of  contract  to  a  controversy  re- 
specting the  rights  of  a  common  carrier  to  limit  its  liability 
for  negligence  to  the  agreed  valuation  is  not  a  Federal  ques- 
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lion  which  will  sustain  the  jurisdiction  of  the  Supreme  G>urt 

of  the  United  States  over  a  writ  of  error  to  the  state  court 

The  Supreme  Court  of  the  United  States  holds  in  Cable 
V.  United  States  Life  Insurance  Co.,  24  S.  C.  R.  74,  that 
Federal       lack  of  an  adequate  remedy  at  law  in  the  same 
R»edy  Lt     jurisdiction  cannot  successfully  be  urged  to  sus- 
Law         tain  the  equitable  jurisdiction  of  a  Federal  court 
of  a  suit  to  cancel  an  insurance  policy  for  fraud  when  the 
insurance  company,  because  of  diversity  of  citizenship,  might 
have  removed  the  action  brought  on  such  policy  in  a  state 
court  to  a  Federal  court,  where  the  fraud  could  have  been 
set  up  as  a  defence,  although  by  exercising  this  right  of 
removal  the  company  might  have  subjected  itself  to  a  revo- 
cation of  its  license  to  do  business  in  the  state,  or,  at  least,  to 
litigation  to  prevent  the  state  authorities  from  revoking  it 
Two  judges  dissent 


LANDLORD  AND  TENANT. 

The  Supreme  Court  of  Rhode  Island  holds  in  IVhUehead 
V.  Comstock  &  Co.,  56  Atl.  446,  that  though  a  landlord 
omtyf  agreed  with  the  tenant  to  supply  the  dwelling 
Repair  ^jth  Water,  and  the  water  was  supplied  in  the 
cellar,  which  was  dark,  and  by  reason  of  defects  in  the  pipes 
water  escaped  and  formed  ice  from  whkh  an  injury  arose 
to  the  tenant,  the  landlord  is  not  liable,  there  being,  in  the 
absence  of  any  agreement  and  of  any  fraud  and  concealment, 
no  duty  on  his  part  to  keep  the  pipes  in  suitable  condition. 
Compare  Royce  v.  Guggenheimer,  106  Mass.  201. 

In  Butler  v.  Newkouse,  85  N.  Y.  Supp.  373,  the  New 
York  Supreme  Court  (Appellate  Term)  holds  that  in  an 

evicttoa:  action  for  rent  the  defence  of  constructive  evic- 
QwstiMfor  tion,  caused  by  the  landlord's  failure  to  supply 
*^^  heat  as  agreed,  supported  by  evidence  that  dur- 
ing October  the  apartment  was  insufficiently  heated  or  not 
heated  at  all,  that  defendant  repeatedly  complained  of  that 
fact,  but  without  effect,  and  that  he  was  obliged  to  remove 
therefrom  on  October  29,  should  have  been  submitted  to  the 
jury.    See  O'Gorman  v.  Harby,  41  N.  Y.  Supp.  521. 
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UBEL 

With  one  judge  dissenting,  the  New  York  Supreme  Court 
(Appellate  Division,  First  Department)  holds  in  De  Sando 
^mmatomm  V.  Ncw  Yotk  Hcrold  Co.,  85  N.  Y.  Supp.  Ill, 
•f  Pk«c«ffrapk  that  one  publishing  a  photograph  in  connection 
with  a  libellous  article  referring  specifically  to  it  is  respon* 
sible  for  the  libel  to  him  whose  likeness  is  puUished,  though 
another's  name  be  printed  beneath  it,  and  the  article  states 
facts  tending  to  show  he  is  not  the  person  referred  to.  Com- 
pare with  this  case  Morrison  v.  Smith,  82  N.  Y.  Supp.  166. 


LIMITATIONS. 

The  Supreme  Court  of  Kansas  in  IVilliams  v.  Metropolis 
tan  St.  Ry.  Co.,  74  Pac  600,  holds  that  a  foreign  corpora- 

p»rciffa  tion  is  "  out  of  the  state"  within  Ae  meaning 
c«9«r«ttoM  of  the  local  statute  of  limitations,  and  for  that 
reason  caimot  avail  itself  of  such  statute.  This  decision  is 
reached  notwithstanding  the  possibility  of  serving  such  cor- 
poration with  process. 

A  railway  company  which  held  goods  in  its  wardiouse 
for  a  consignee  at  the  place  of  their  destination  was  induced 
Acti«i  for  by  the  wrongful  act  of  the  consignor  to  deliver 
T«rt  them  to  a  person  other  than  the  owner.  Under 
these  facts  the  Supreme  Court  of  Kansas  decides  in  Nask- 
ville,  C.  &  St.  L.  Ry.  v.  Dale  &  Nessly  MUling  Co.,  74  Pac 
596,  that  the  statute  of  limitations  began  to  run  on  the  cause 
of  action  in  favor  of  the  railway  company  against  the  wroi^- 
doer  (the  consignor)  at  the  time  his  .tortious  act  was  com- 
mitted, and  not  at  a  later  time,  when  the  company  was  com- 
pelled to  pay  the  owner  and  consignee  the  value  of  the  goods. 
Omipare  Morton  v.  City  of  Nevada,  41  Fed.  582. 


MASTER  AND  SERVANT. 

Where  one  is  employed  as  a  salesman  for  a  year,  his  wages 
to  be  paid  by  the  month,  and  he  is  discharged  after  a  month's 
DtociMirfssf    wages  are  due,  and  he  has  performed  several 

SM'vaat  <iays'  work  ou  the  next  month,  he  can  recover 
the  month's  wages,  subject  to  any  counter  claim  of  the  em- 
ployer;  but  for  the  subsequent  days  he  can  recover  only 
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MASTER  AND  SERVANT  (Continued). 
if  his  discharge  was  wrongful,  and  then  only  as  damages. 
New  York  Supreme  Court  (Appellate  Division,  First  De- 
partment) in  lyalsh  v.  New  York  &  Kentucky  Co.,  85  N.  Y. 
Supp.  83. 

MORTGAGES. 

The  Supreme  Court  of  Pennsylvania  holds  in  Saini  v. 
Cornwall,  56  Atl.  440,  that  where  one  of  two  joint  mort* 
s«tiflfacti«a:    gagors  of  real  estate  pays  ofF  the  mortgage  and 

Evideac*  t^kes  an  assignment  of  it  to  himself,  and  con- 
veys his  interest,  subject  to  the  mortgage,  it  will  be  presumed 
that  the  lien  of  the  mortgage  was  not  intended  to  be  merged 
with  the  fee.  Evidence  is  admissible,  it  is  decided,  to  show 
that  the  satisfaction  of  a  mortgage  was  made  by  mistake, 
misrepresentation,  or  fraud,  so  as  to  relieve  the  mortgagee 
from  the  effect  of  such  satisfaction.  See  Moore  v.  HarriS' 
burg  Bank,  8  Watts,  138. 

Defendant  placed  notes  secured  by  mortgage  in  plaintiffs 
hands  to  collect  interest.  Afterwards  she  borrowed  money 
AMignacat  of  plaintiff  and  assigned  the  notes  and  roort- 
MCoitoterai  gages  to  it  as  collateral.  Subsequently  she  in- 
structed it  to  foreclose,  bid  in  the  property  for  its  value, 
and  take  judgment  against  the  makers  of  the  notes  for  any 
deficiency.  It  foreclosed,  bidding  in  the  property  in  its  own 
name  for  the  full  amount  of  the  notes,  interest,  and  costs, 
which  was  more  than  its  value.  Under  these  facts  the  New 
York  Supreme  Court  (Appellate  Division,  Fourth  Depart- 
ment) holds  in  Minneapolis  Trust  Co.  v.  Mather,  85  N.  Y. 
Supp.  510,  that  having  bid  more  than  authorized,  the  plain- 
tiff became  liable  as  a  purchaser  in  its  own  interest  and  was 
bound  to  account  to  the  defendant  to  the  extent  of  the  pur- 
chase price.  Two  judges  dissent  See  the  case  of  Latmiy 
V.  Snethen,  68  N.  Y.  522. 


NATIONAL  BANK. 

A  customer  of  a  national  bank,  being  largely  indebted  to 
the  bank,  and  being  in  failing  circumstances,  and  being  the 

p^^^^       owner  of  nine  shares  in  a  partnership  consisting 

of  forty  shares,  each  evidenced  by  a  certificate 

transferable  on  the  books  of  the  partnership,  transferred  his 

nine  shares  to  the  bank  to  secure  payment  of  his  indebted- 
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NATIONAL  BANK  (ContiiHwd). 

ness,  the  bank  becoming  the  owner  of  such  shares.  Under 
these  facts  the  Supreme  Gnirt  of  Ohio  decides  in  Merchami^ 
Nai.  Bank  v.  Wehrmann,  68  N.  E.  1004,  that  such  transfer 
did  not»  in  l^;al  effect,  make  said  bank  a  partner*  but  a  part 
owner  in  severalty  of  the  property  then  owned  by  ^  part- 
nership, and,  as  such,  liable  for  nine-fortieth  parts  of  the 
ddits  and  expenses  incurred  in  purchasing,  holding,  hand- 
ling, managing,  improving,  and  disposing  of  said  property. 
A  national  bank,  it  is  said,  established  under  the  act  of  Con- 
gress providing  for  such  banks,  cannot  be  a  member  of  a 
partnership  and  cannot  become  liable  as  a  partner.  See  Call- 
famia  Bank  v.  Kennedy,  167  U.  S.  362. 


NONSUIT. 

Against  the  dissent  of  three  judges,  the  Court  of  Appeals 
of  New  York  holds  in  Bopp  v.  New  York  EUciric,eic.,Co^ 
rtitmnti      69  N.  E.  122,  that  where,  on  trial  of  an  actkia 
w^Hrwcf      for  negligence  against  two  defendants,  one  of 
iri|friti-r     ii^gj^  moves  for  a  nonsuit,  and,  on  denial  of  the 
motion,  excepts  thereto,  but  puts  in  its  evidence,  and  again 
makes  the  motion,  and  again  excq>ts  on  its  denial,  and  cross* 
examines  the  witnesses  of  its  co-defendant  to  show  that  it 
was  free  from  all  responsibility,  the  refusal  to  grant  the  non- 
suit is  waived  if  at  the  close  of  the  whole  case  the  evidence 
presents  a  question  for  a  jury.    See  hfcMartm  v.  Taylor, 
2  Barb.  356. 


PHYSIQANS. 

The  Supreme  Court  of  Minnesota  decides  in  Hendm  r. 
IVheaion,  97  N.  W.  882,  that  in  an  action  against  a  pfaytt- 
Mai^racticts  ciau  and  surgeon  for  negligence  and  unskilfiil* 
EvMraci  ness  in  applying  to  the  plaintiffs  body  a  devioe 
known  as  ''  Roentgen's  X-rays"  for  the  purpose  of  kxatiQf 
a  foreign  substance  thought  to  be  in  his  lungs,  the  rule  of 
liability  is  the  same  as  that  applied  in  other  actions  for  nal- 
practice,  and  is  otie  of  ordinary  care  and  prudence.  The 
court  holds  that  the  use  of  the  X-rays  was  not  in  this  case 
an  act  of  the  physician  in  his  professional  capacity,  and  that 
therefore  he  was  not  entitled  to  have  the  question  of  his  care 
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and  skill  in  applying  them  determined  by  the  opinions  of 
physicians  of  his  own  school.  It  is  on  this  ground  that  the 
case  of  Martin  v.  Courtney,  jj  N.  W.  8x3,  is  distinguished. 


PRINCIPAL  AND  AGENT. 

In  Beugot  v.  Tremoulet,  335  Southern,  362,  the  Supreme 

Court  of  Louisiana  holds  that  a  person  intrusted  by  the 

UM«f        mother  of  a  minor  living  with  her  mother  in 

prtBfipai*a     Germany,  with  the  interests  of  the  minor  in  Loui* 

***"*'^       siana,  who  deposits  confusedly  with  his  own  the 

funds  of  the  minor  to  his  own  account  m  the  local  banktt 

checking  against  the  same  at  will,  obtained  a  basis  for  credit 

therefrom,  and  is  chargeable  with  interest  thereon.    L^ally 

considered,  he  uses  the  money  for  his  own  purposes,  though 

the  amount  checked  out  may  have  left  on  deposit  an  amount 

sufficient  to  cover  the  funds  belonging  to  the  minor. 


RES  JUDICATA. 

The  Supreme  Court  of  California  in  Curtin  v.  Salmon 
River,  etc.,  Co,,  74  Pac.  851,  decides  that  a  judgment  deny- 
jadffMBt  ^^S  foreclosure  of  a  mortgage  on  the  ground 
p«rtciot«ro«f  that  the  mortgage  was  invalid  is  no  bar  to  a  sub* 

MortffAt*  sequent  action  to  recover  on  the  note  secured  by 
the  mortgage.    See  Powell  v.  Patterson,  100  Cal.  236. 


SALES 

It  is  decided  by  the  Supreme  Court  of  Arkansas  in  IVhih 
more  v.  State,  77  S.  W.  598,  that  where  one  pretends  to 
iat«zicatiBf    purchase  liquor  for  another,  his  guilt  as  to 

uqmw  '  making  a  sale  instead  of  a  purchase  depends  on 
his  own  good  faidi,  and  not  that  of  tfie  person  ordering. 
The  fact  that  one  who  purchases  whiskey  for  another  pays 
for  it  before  he  receives  pay  is  decided  not  to  render  it  a  sade 
in  violation  of  the  liquor  law.  The  court  further  holds  tfiat 
the  fact  that  one  solicits  another  to  permit  him  to  order 
whiskey  for  him,  though  it  is  competent  evidence  of  a  sale, 
does  not  constitute  a  sale,  it  being  lawful  for  him  to  solicit 
others  to  join  with  him  in  giving  an  order. 
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SPECIFIC   PFRFORMANCE. 

In  Hunter  v.  McDi^itt,  97  N.  W.  869,  the  Supreme  Court 
of  North  D:ikc»ta  holds  that  one  who  purchases  real  estate 
oautoadias    ^^'^  nutice  of  an  outstanding  contract  of  sale 

Contract  takcs  it  suhjcct  to  such  contract,  and  may  be 
compelled,  in  an  action  of  specific  performance,  to  convey 
the  same  up*  »n  the  performance  of  the  conditions  of  the  con- 
tract. The  decree  in  such  a  case  should  require  the  pur- 
chaser to  pay  to  the  vendee,  from  the  unpaid  purchase  price, 
a  sufficient  amount  to  reimburse  the  latter  for  payments  made 
to  his  vendor.  See  in  connection  with  this  case  Veith  v. 
McAIartry  (Neb.),  42  N.  W.  6. 


TRUSTS. 

It  is  decided  by  the  Supreme  Court  of  Pennsylvania  In  re 
Lee's  Estate,  56  Atl.  425,  that  where  a  testator  left  a  certain 
T  miMttoa  ^""^  ^°  ^^^  daughter  in  trust,  the  trust  to  termi- 
nate on  the  death  of  the  husband,  and  the  evident 
intent  of  the  trust  was  to  protect  the  property  from  her  hus- 
band, a  divorce  obtained  by  the  daughter  ends  the  trust 
Compare  Kocnig's  Appeal,  57  Pa.  352. 


WATER  AND   WATERCOURSES. 

In  Lonsdale  Co.  v.  City  of  Woonsocket,  56  Atl.  448,  the 
Supreme  Court  of  Rhode  Island  decides  that  where,  in  a 
Rip«riaa  suit  against  an  upper  riparian  proprietor  for  an 
Proprietors  injunction  against  the  diversion  of  water  by  the 
defendant,  it  appeared  that  defendant  had  filled  a  reservoir 
from  the  stream  during  months  when  the  rainfall  was  ex- 
cessive, and  that  it  amounted  to  simply  a  retaining  of  excess 
water,  which  would  other\vise  have  gone  to  waste,  defendant 
was  chargeable  only  in  damages  for  the  available  amount 
actually  diverted.  Compare  with  this  case  Tolle  v.  Correth, 
31  Tex.  362. 
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Liability  of  Savings  Banks  for  Payments  Madb  to 
Wrong  Persons  Presenting  a  Depositor's  Pass-Book. — 
In  Kuigsley  v.  Whitman  Savings  Bank,  65  N.  B.  x6x  (190s). 
a  by-law  of  the  bank  provided  that  the  bank  would  not  be 
responsible  for  loss  where  a  depositor  had  not  given  notice 
that  his  pass-book  had  been  lost  or  stolen  if  the  deposit  shall 
have  been  paid  upon  presentation  of  the  book.  The  bank 
paid  money  to  one  presenting  the  pass-book  and  forged  orders 
purporting  to  be  signed  by  the  depositor,  and  when  sued  by 
the  depositor,  contended  it  was  not  liable  to  him  under  tM 
provisions  of  the  by-law.  The  Supreme  Judicial  Court  <rf 
Massachusetts,  after  considering  some  of  the  leading  decisions, 
held,  however,  that  the  bank  had  no  authority  to  make  the 
payments,  that  the  by-law  authorized  a  payment  to  one  who 
falsely  personated  the  depositor  in  presenting  the  book,  but 
not  to  one  who  falsely  claimed  to  act  under  the  authority  of 
the  depositor.  The  meaning  and  significance  of  the  by-law 
was  the  chief  subject  in  the  court's  consideration  of  the  case. 

»5i 


2S2  VOTO. 

Moft  all  SAvingi  banki  have  by-laws  intended  to  protect 
the  initittttion  where  it  pays  out  money  to  one  preienting  the 
past-book  issued  bv  the  company.  These  rules  are  genmlly 
printed  in  the  book  and  constitute  the  contract  between  tbie 
Dank  and  the  depositor.  The  languase  of  these  rules  is  very 
different  in  different  banks,  but  the  object  of  them  is,  nevoid 
theless,  the  same  in  all  cases.  Although  it  would  be  imprac- 
ticable to  give  here  all  the  by-laws  so  tised.  it  seems  proper  to 
quote  two  of  the  commonest  forms:  "Although  the  bank 
mil  endeavor  to  prevent  fraud  and  impositions,  vet  idl  pay- 
ments to  persons  producing  the  pass-books  issued  bv  it  shiul 
be  valid  payments  to  discharge  the  bank;'*  anotner  form 
often  used  is:  "As  the  officers  of  the  bank  may  be  unable  to 
identify  every  depositor,  the  bank  will  not  be  responsible  for 
loss  sustained  where  a  depositor  has  not  given  notice  of  his 
book  being  lost  or  stolen,  tf  such  book  be  paid  in  whole  or  in 
part  on  presentment. 

By-laws  of  this  kind,  although  protective  in  their  nature, 
do  not  allow  the  bank  to  act  carelessly  and  recklessly;  thev 
do  not  relieve  the  bank  from  the  duty  of  actingj '  in  good  faitn 
and  with  reasonable  cars."  Brawny. Savings  Bank,  67  N.  H. 

■^    '  '    G^ams 


ace  is 

one  of  law  or  fact  depending  upon  whether  the  evidence  is 
conclusive  or  debatable,  AlUn  v.  Savings  Bank,  69  N.  Y.  3x4 
(187^),  although  ordinarily  the  ouestion  should  be  submitted 
to  a  jury.  Brawn  v.  Bank,  67  N.  H.  549  (1891).  Some  banks, 
by  a  provision  in  their  by-laws,  agree  to  use  ueir  "best  efforts 
to  prevent  fraud,"  and  in  such  case  the  bank  must  exercise 
mar0  than  ordinary  care.  Alkn  v.  Savings  Bank,  69  N.  Y.  ^14 
(1877).  Numerous  cases  could  be  cited  to  illustrate  wnat 
constitutes  reasonable  care  and  dili^nce,  but  authorities  are 
of  little  help  on  a  question  of  this  kind,  since  each  case  has  to 
be  decided  upon  its  own  particular  facts.  The  following 
things  have  been  held  to  be  evidence  of  neglisence:  (a)  faslurs 
to  adopt  proper  means  of  identification,  Imm  v.  Bank,  96  Me. 
^xo  (x9os),  Brawn  v.  Bank,  67  N.  H.  549  (1893);'  (b)  failure  to 
mstitute  inquiry,  G0ams  v.  Bank,  X3(  N.  Y.  ^57  (X89S),  Bramm 
V.  BasJk,  6j  N.  H.  549  (1893);  and  (c)  failure  to  notice  an 
apparent  dissimilarity  between  signatures,  AppUby  v.  Bank, 
6a  N.  Y.  xs  (x87s).  It  has  been  held,  however,  that  the  bar* 
den  is  on  the  plaintiff  to  show  the  negligence  on  the  part  of 
the  bank.    Isratl  v.  Bank,  9  Daly  (N.  Y.)  507  (x88x). 

The  next  question  which  naturally  arises  is,  what  is  the 
effect  of  the  negligence  of  the  depositor  in  the  care  of  his  bookP 
Several  well-considered  cases  support  the  view  that  this,  of 
itself,  does  not  affect  the  liability  of  the  bank.    In  Peapk^s 
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Satnngs  Bank  v.  Cupps,  gi  Pa.  3x5  (1879),  the  court  coixtid* 
ered  it  immaterial  whether  plaintiff  was  negligent  in  the  cart 
of  his  book  or  not,  and  said,  ' '  It  was  a  case  of  mispayment 
contrary  to  the  published  rules. '  *  In  Ladd  v.  Savings  Bank^ 
96  Me.  s<o  (x9oa),  the  court  held  that  negligence  of  adepositor 
in  losing  his  book  does  not  excuse  the  officers  of  the  baxik  from 
the  exercise  of  reasonable  care  in  taking  precautions  to  pre- 
vent payment  to  an  impostor,  and  that  this  is  true  notwith- 
standing the  existence  of  a  by-law  in  effect  requiring  imm» 
diate  notice  to  the  bank  by  the  depositor  of  the  lou  of  his  book. 
InGeiieUohny.  Bank,  tj  Misc.  (N.  Y.)  574  (z896),  the  Supremt 
Court  said:  "The  introduction  of  the  rule  as  to  contriDutory 
neriigence  is  a  novelty  in  these  cases." 

Having  noted  these  general  orindples,  let  us  see  under  what 
circumstances  the  question  of  the  bank's  liability  comes  up. 
Nearly  all  the  cases  may  be  divided  into  two  daues: 

X.  Where,  as  in  KingsUy  v.  Savings  Bank,  supra,  the  bank 
pays  to  one  presenting  an  order,  purporting  to  be  signed  by 
the  depositor,  and  the  depositor's  pass-book,  and 

s.  where  the  bank  pays  to  one  personating  the  depositor 
and  presenting  the  depositor's  pass-Dook. 

In  Massachusetts,  as  we  have  seen,  the  courts  draw  a  sharp 
line  of  distinction  between  these  two  classes  of  cases.  In  the 
first  dass  of  cases,  KingsUy  v.  Savings  Bank  represents  the 
law  and  they  hold  the  bank  liable.  In  Livy  v.  Bank,  11  j 
Mass.  448  (1875),  a  by-law  was  similar  to  that  in  the  above 
case  except  that  it  contained  the  following  additional  clause: 
"  In  all  cases,  a  payment  upon  presentation  of  a  depodt  book 
shall  be  a  discharge  to  the  corporation  for  the  amounts  so 
paid. "  The  court  held  that  this  clause  enlarged  the  by-law 
to  such  an  extent  as  to  "protect  the  bank  if  it,  using  reason* 
able  care  and  in  good  faith,  upon  the  presentation  of  the  book 
paid  the  plaintiff's  deposit,  although  the  book  had  been  stolen 
and  an  order  purporting  to  be  signed  by  the  depositor  forged. '  * 

In  a  Connecticut  case,  Eaves  v.  Bank;  aj  Coxm.  sa9  (1858)9 
where  a  bank  paid  to  a  person  presenting  the  patt-book  and 
also  a  forged  order,  the  court  held  the  bank  liable,  saying,  "A 
forged  power  of  attorney  is  no  power  of  attorney  at  all,  and 
the  presentation  of  the  bank  book  alone  is  of  no  greater  effect* 
for  the  book  is  not  negotiable. ' '  But  in  Schoenwald  v.  Bank, 
57  N.  Y.  4x8  (X874),  on  a  similar  state  of  facts,  the  court  held 
that  the  bank  was  authorized  to  pay  upon  presentation  of 
the  book  without  an  order  from  the  depositor,  and  the  fact 
that  the  order  was  forged  was  inunaterial.  This  case,  how« . 
ever,  has  been  "distinguished"  and  "limited"  by  Allen  v. 
BatUt,  69  N.  Y.  3x4  (X877),  and  by  Smith  v.  Bank,  xoi  N.  Y. 
$8  (x88s),  and  its  value  at  the  present  day  may  well  be  ques- 
tsoxied. 
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In  Pennsylvania  there  are  but  two  cases  in  point.  In  Bttr- 
rill  V.  Dollar  Savings  Bank,  92  Pa.  134  (1879),  one  of  the  rules 
of  the  bank  was  the  following:  ' '  If  any  person  'shall  present  a 
deposit  book  at  the  office  of  this  corporation,  and  allege  him- 
self or  herself  untruly  to  be  the  depositor  named  therein,  and 
shall  thereby  obtain  from  the  officers  of  this  corporation  the 
amount  deposited  or  any  part  thereof,  and  the  actual  depositor 
shall  not  have  given  previous  notice  at  the  office  of  his  or  her 
book  having  been  lost  or  taken  from  him  or  her,  this  corpora- 
tion will  not  be  responsible  for  the  loss  so  sustained  by  any 
depositor,  neither  will  this  institution  be  liable  to  make  good 
the  same.  Provided  that  such  payment  has  been  enteral  in 
the  book  of  the  depositor  at  the  time  when  made. ' '  The  book 
of  a  depositor  was  temporarily  extracted  from  his  trunk,  an 
order  was  forged,  and  certain  moneys  were  drawn  from  the 
bank  without  his  knowledge.  He  afterwards  brought  suit 
for  the  amount  and  it  was  contended  that  the  above  rule 
relieved  the  bank  from  liability.  The  court  held  that  the  rule 
of  the  bank  was  reasonable  and  necessary  for  its  safety,  and 
that  plaintiff  could  not  recover,  and  further  held  that  the  fact 
that  plaintiff  was  illiterate  and  could  not  read  the  rules  in  the 
book  delivered  to  him  made  no  difference.  In  People's  Sav- 
ings Bank  v.  Cupps,  91  Pa.  3x5  (1879),  where  a  bank  paid  out 
money  on  forged  orders  and  these  orders  were  not  witnessed, 
as  the  by-laws  required  the  orders  of  absent  depositors  to  be, 
the  court  held  the  bank  liable. 

In  the  second  class  of  cases,  where  a  bank  pays  to  one  pre- 
senting the  pass-book  and  personating  the  depositor,  there  is 
a  disagreement  among  the  authorities  as  to  the  liability  of  the 
bank..  In  Massachusetts,  the  courts  deem  the  banks  not 
liable;  if  they  have  used  reasonable  care  and  diligence  in 
making  the  payments.  Goldrick  ▼.  Bank,  zsj  Mass.  390 
(1877);  Kimtns  v.  Bank,  141  Mass.  3^  (x886).  The  Supreme 
Court  of  Maine  was  of  the  same  opinion  in  Sullivan  v.  Insti- 
iutioH  of  Savings,  c6  Me.  507  (1869). 

In  Smith  v.  Bank,  xoz  N.  Y.  $8  (x88s),  the  Court  of  Appeals 
of  New  York,  speaking  through  Mr.  Chief  Justice  Reeger,  said: 
"Such  a  pass-book  is  not  negotiable  paper  and  its  possession 
constitutes,  in  itself,  no  evidence  of  a  right  to  draw  money 
thereon."  The  court  were  of  opinion  that  the  by-laws  oon* 
templated  but  two  modes  of  pa)rment,  one  to  depositor  i>er- 
sonally  and  the  other  upon  his  written  order,  both  reouirin^ 
the  presentation  of  the  pass-book  as  a  condition  thereof;  and 
it  did  not  authorise  or  protect  the  bank  in  a  payment  to  a 
stranger  whose  only  evidence  of  authority  to  receive  it  was 
the  possession  of  the  pass-book.  This  case,  however,  is  criti- 
cised in  a  later  New  York  decision,  Geitelsohn  v.  Bank,  17 
Misc.  (N.  Y.)  S74  (1896),  where  the  Supreme  Court  says: '  *  Bvt 
this  (referring  to  the  above  quotation  from  Smith  v.  Bank) 
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exdades  the  effect  of  the  rules  taken  in  connection  with  the 
possession  of  the  book. "  As  we  have  seen,  possession  of  the 
book,  when  there  is  no  fact  or  circumstance  to  excite  suspicion 
or  inquiry  and  when  customary  and  ordinary  means  of  identi- 
fication are  employed,  justifies  payment  to  the  holder." 

The  Supreme  Court  of  Rhode  Island  takes  the  same  view  as 
the  Massachusetts  courts  and  as  the  Supreme  Court  of  New 
York  took  in  the  last-mentioned  case;  and  in  Palmer  v.  Insti- 
tution  for  Savings,  14  R.  I.  68  (1885),  Mr.  Justice  Matteson, 
speaking  for  the  appellate  court,  said:  "The  possession  of 
the  book  would  afford  a  strong  presumption  that  the  person 
presenting  it  was  authorized  to  receive  the  money."  In  a 
very  recent  New  Jersey  case,  Cosgrove  v.  Instiiuiion  far  Saih 
ings,  64  N.  J.  L.  653  (1900).  where  a  by-law  provided  that 
' '  Deposits  and  dividends  shall  be  drawn  out  only  by  the  de- 
positors in  person,  or  by  their  written  order,  or  by  some  per- 
son legally  authonzed  and  only  upon  production  of  the  de- 
positor's  book,  that  such  payments  may  be  entered  therein, 
and  all  payments  to  persons  who  present  the  deposit  book 
shall  be  valid  payments  to  discharge  the  bank  and  its  officers, 
the  court  held,  that  a  payment  made  by  the  bank  in  good  faith 
and  in  the  exercise  of  due  care  to  any  person  who  produces 
the  pass-book,  operates  to  discharge  the  bank  without  regard 
to  whether  or  not  such  person  is  entitled  to  draw  the  money. 

The  cases  cited  in  this  paper  are  the  leading  decisions  upon 
this  subject,  and  it  is  readily  seen  that  they  do  not  all  harmo- 
nize in  their  results.  In  summarizing,  however,  it  may  be 
said  that  in  nearly  all  the  cases  the  courts  have  adopted  prac- 
tically the  same  considerations  in  rendering  their  decisions. 
They  recognize  the  bank's  power  to  make  by-laws  to  govern 
their  liability  and  agree  that  these  by-laws,  when  agreed  to 
by  the  depositor  either  actually  or  constructively,  constitute 
the  contract  between  the  parties;  they  hold  that»  notwith- 
standing these  by-laws,  the  banks  must  use  reasonable  care 
and  diligence,  and  if  such  is  not  used,  the  banks  are  liable  for 
mispayments.  As  the  by-laws  constitute  the  contract  be- 
tween the  parties,  the  courts,  in  the  decision  of  each  case,  try 
to  give  due  effect  to  the  provisions  of  the  particular  by-laws, 
and  at  the  same  time  try  to  afford  as  much  protection  to  the 
depositor  as  is  consistent  with  their  interpretation  of  Uie  con- 
tract. This  is  the  general  attitude  taken  by  the  courts  in 
deciding  questions  of  this  kind,  and  when  we  consider  that 
the  by-laws  in  the  various  cases  so  often  are  differently 
worded  and  have  different  significations,  we  can  readily 
understand  that  there  is  bound  to  be  some  diversity  in  the 
decisions^  since  each  case  has  been  decided  upon  the  lan- 
guage and  meaning  of  the  particular  by-laws  and  upon  its 
own  particular  state  of  facts. 

e;.  l.  g. 
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Tb£  Lips  of  Horace  Binney,  with  Sdecdona  from  Wb 
Letters.  By  Cbarlbs  Chauncby  Bihnby.  Fp.  xi+46a 
Philadelphia  and  London:  J.  B.  Lippinoott  Company,  1909. 
"  A  ffood  book/'  said  Horace  Binney  in  a  letter  to  the  Hob. 
D.  A.  White  in  1859,  "  a  book  that  is  worth  printing  for  tfie 
instruction  of  the  world,  is,  always  excepting  pimers  iftd  cate- 
chisms, the  rarest  Uiin^  on  earth,-^-a  mild  (uy  in  the  Arctic 
Sea;  reason  and  virtue  ma  democratic  mob."  There  is  nodoubt 
that  the  rigor  of  that  sentence  might  be  moderated*  but  it  ex- 
preues  an  idea  which  should  be  the  directing  gukle  of  evtnr 
prospective  author.  And  whether  or  not  Mn^umey  had  sues 
sentence  in  mind  in  publishing  the  present  work,  nevertheless 
the  book  is  one  of  merit,  of  instruction,  and  of  excdlent  rttd- 
in^  for  those  ouUide  the  field  of  le^  study,  and  one  of  in- 
spiration, of  helpful  guidance,  and  mvaluable  worth  to  those 
who  love  the  law  and  are  camestljr  endeavoring  to  share 
some  measure  of  glory  in  a  profession  wheie  courage  and 
integrity  are  indispensable  reauisites. 

Tne  plan  pursued  in  the  making  of  this  book  wiU  meet  with 
hearty  appreciation  among  those  persons  who  were  brought 
nigh  to  disgust  by  such  publications  as  the  letters  of  Rooert 
Browning  and  of  Victor  Hugo.  No  public  should,  nor  pr6b- 
ably  vrould,  demand  that  the  personal  and  intimate  letters  of 
any  man  be  dispUtyed  to  the  world,  and  no  author  has  the  ri^ 
to  search  the  life  of  any  correspondent  for  lines  not  concerning 
public  matters,  or,  at  the  most,  for  lines  which  concern  facts 
not  really  of  broad  interest  and  going  further  than  to  show  the 
general  personality  and  characteristics  of  their  writer.  It  is  a 
real  pleasure  to  find  in  this  volume,  then,  a  collection  of  hMily 
interesting  letters  (and  Horace  Binne/s  own  pen  has  written 
just  about  two-thirds  of  the  book),  mostly  on  affairs  of  uni- 
versal concern,  and  for  the  remaining  part  on  matters  of  de- 
lightful recollection.  The  autho?  is  to  oe  congratulated  on  the 
methods  of  his  erasures  and  selections. 

Marked  by  an  integrity  exalting  to  contemplate,  disttn- 

guished  by  a  leamine  and  culture  which  raised  him  to  the 

first  place  in  his  profession  in  America,  no  man  led  a  mose 

stirring  and  prominent  life  than  did  Binney  during,  at  Iceat; 

>9( 
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three-quarters  of  a  century.  Designated  by  Chief  Juitice 
Lewis ^  as  the  "eminent  patriarch  of  our  professsioOt"  and 
fittingrly  compared  to  Nestor  by  Sir  Tohn  Taylor  Q)leridge 
(Justice  of  the  Queen's  Bench  and  the  father  of  the  Lord 
Qiief  Justice  of  England),  one  of  Horace  Binn^'s  moet 
cherished  correspondents,  his  distinguished  attainments  as  a 
lawyer  and  high  position  in  public  esteem  made  it  imperative 


that  a  biography  of  him  should  eventually  appear.  Mr« 
Charles  Binney  has  been  successful,  indeed,  in  ffivinr  us  a 
book  which  can  be  thoughtfully  read.     Obviously  ma  task 


has  been  one  of  carefully  usinff  the  shears  while  searching 
through  the  famous  lawyer's  letters  and  joumalSi  and  tt 
giving  a  modest  and  running  conunentary  throu|^K>at  ^ 
work.  There  has  been  some  occasion  for  regret  b  our  ndad 
that  a  more  extended  selection  has  not  been  given  from  tilt 
journal  of  Binney's  travels  abroad,  and  it  may  not  be  andss 
to  suggest  the  publication  of  that  journal  in  Mo. 

It  has  been  said  Of  Horace  Binney  that  he  lived  a  life  of 
protest  It  is  admitted:  but  so  earnest,  so  honest,  and  iO 
wholly  meditated  was  that  protest,  that  to-day  it  turns  to  Mt 
honor.  And  if  any  tinge  ot  prejudice  remains  to-day  towards 
the  memory  of  so  noble  a  citizen  as  Binney  was,  it  w€re  weD 
that  this  wok  should  be  read  again  and  again,  both  for  tiie 
sake  of  its  explanations  and  for  the  reverence  to  be  gained 
for  Binney  for  the  tenacity  and  unaltering  vehemence  with 
which  he  supported  his  ideas  in  regard  to  every  question  tiial 
concerned  him,  of  either  local  or  national  Importasoe. 

It  might  have  been  more  felicitous  on  the  part  of  the  living 
Mr.  Binney  not  to  have  introduced  his  own  ideas  of  presenfe- 
day  local  politics  either  directiy  or  by  way^  of  innuinao  Into  a 
book  of  such  wide-spread  interest  as  this  work  oonoemlnf 
Horace  Binney  undoubtedly  must  be.  Of  all  thinfft,.he  wu 
a  man  who  remained  free  from  the  real  strife  and  strain  of 
political  life;  and  the  fact  that  he  expressed  even  frequent 
ideas  in  regard  to  Philadelphia  politics,  or  took  an  ephemeral 
though  keen  interest  in  the  same,  does  not  seem  to  jtistify  the 
insertion  of  remarks  on  our  immediate  state  of  politics  in  the 
dty  of  Philadelphia.  The  book  is  not  exclusively  for  PhOa- 
ddphians  by  any  means ;  to  all  others,  and  even  to  Phila<M* 
phians,  such  an  innovation  must  seem,  to  say  the  least,  luoe 
tmd  taste. 

There  is  only  one  other  fault  (and  these  bits  of  suggestkn 
are  aknost  eclipsed  by  the  many  virtues  of  the  book),  namely^ 
the  frequent  abruptness  of  change  in  those  parts  of  the  won 

^Prie$  V.  Ma*w$tt,  aB  Pa.  15  (1857)- 
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which  Mr.  Charles  Binncy  himsdf  has  written.  We  sldp 
from  a  letter  of  1847  to  a  short  review  of  a  case  in  1848,  and 
then  to  the  death  of  Binney*s  older  sister  (and  of  Charles 
Chauncey)  in  1849;  all  this  in  two  pages,  and  it  is  the  sum 
of  what  we  learn  in  regard  to  these  three  years.  There  is  no 
word  of  explanation  attempting  to  weave  events  one  into  the 
other;  not  infrequently  the  sudd«iness  of  the  change  is  any- 
thing but  literary.  Considering  the  fact  that  the  work  on  the 
volume  has  been  mainly  that  of  compibtion,  the  fault  is  rodily 
to  be  understood,  but  it  might  probably  have  been  guarded 
against  by  a  more  extended  research,  quite  possible  in  respect 
of  the  life  of  one  so  recently  deceased. 

The  avowed  attempt  has  been  to  show  Horace  Binney  as 
citizen  and  lawyer,  and  to  produce  in  his  own  words  the  prin- 
ciples of  government  he  formulated  or  approved.  It  is  with- 
out doubt  that  the  publication  will  be  inceptive  to  further  study 
of  those  principles;  but  it  is  believed  the  publication  is  more 
amply  justified  and  more  fully  to  be  praised  on  a  far  different 
ground.  The  example  set  by  the  nobility  of  the  lives  of  great 
and  eminent  men  must  needs  be  the  incentive  and  the  inspirar 
tion  of  every  aspiring  student.  The  study  of  biography  is  the 
bed-rock  of  encouragement.  A  book  that  las  given  us  a  last- 
ing impression  of  one  whose  learning  in  the  law  was  unsur- 
passed, whose  attainments  caused  him  to  be  judged  the  leader 
of  the  American  Bar,  and  whose  life  was  a  m^d  of  ooosti- 
tency  and  beauty  of  character,  must  of  necessity  oome  wd- 
comely  to  the  hands  of  those  who  find  some  measure  of  profit 
in  the  admiration  of  the  lives  and  the  achievements  of  noble 
and  Ulustrious  men.  £.  H.  B. 


FiBE  Insurance  as  a  Valid  Conteact,  in  Event  of  Fire  and 
as  Affected  by  Construction  and  Waiver,  Estoppel  and  Ad- 
justment of  Claims  thereunder,  indudiiq^  an  Analysis  and 
Comparison  of  the  Various  Sundard  Forms,  all  reduced  to 
Rules,  with  the  Relevant  Statutory  Provisions^  of  all  the 
Sutes.  By  George  A.  Clement,  of  the  New  York  Bar, 
Editor  of  Fire  Insurance  Digest,  Probate  Reports  AnnotaUd, 
and  the  New  York  Annotated  Code  of  Ovit  Procedure.  P^ 
vii-xcviiiHh  1-637.  New  York:  Baker,  Voorhis  ft  Con^any, 
1903. 

Out  of  the  existing  chaos  and  confusion  in  which  the  hw 
of  fire  insurance  was,  the  author  has  attempted  and  succeeded, 
in  one  volume,  in  reducing  the  decisions  of  the  courts  to  cer- 
tain, clear,  legical,  and  concise  rules.    Such  a  book  is  of  great 
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value  to  the  practitioner  and  to  anyone  either  directly  or  tn« 
directly  interested  in  loss  claims,  whether  in  or  out  of  court* 
as  it  is  a  thorough  and  exhaustive  tabulation  of  the  rules 
applicable  to  the  limited  portion  of  the  field  which  deals  with 
the  conditions  in  the  policy  of  insurance.  All  questions  that 
arise  in  case  of  fire,  from  the  time  of  its  occurrence  until  final 
adjustment  and  payment,  can  be  decided  with  the  aid  of  the 
rules  in  this  voltime. 

A  book  of  rules  differs  essentially  from  a  text-book.  The 
former,  as  a  consequence,  is  of  greater  value  to  the  practitioner 
and  interested  layman  because  in  it  are  to  be  found  not  a 
writer's  views  on  what  the  law  ought  to  be  or  is,  but  ndes 
binding  upon  the  courts  and  upon  which  thepr,  in  fact,  do  act 

The  author  treats  the  subject  by  dassifymg  the  rules  de* 
ducted  from  decisions  according  to  the  two  hisses  of  condi- 
tions in  the  policy:  (a)  "Those  which  become  operative  in 
the  event  of  fire  upon  the  assumption  that  the  claim  is  a  valid 
ccmtract,  and  (b)  those  which  declare  it  to  be  void  in  specified 
events.  This  plan  is  carried  out  in  all  its  completeness,  ^id 
is  one  upon  which  the  courts  have  acted. 

The  book  is  systematically  arranged,  so  that  little  dtfliculty 
will  be  had  in  finding  the  rules  applicable  to  the  particular 
facts  of  any  given  case.  The  table  of  contents  is  quite  com- 
plete, in  that  way  adding  greatly  to  the  value  of  the  book  for 
use.  Each  rule  is  supplemented  by  a  list  of  cases  in  the 
various  jurisdictions  where  the  questions  have  arisen.  The 
book  contains  such  statutory  provisions  in  all  the  states  as  m- 
pertain  to  the  rules,  and  such  as  are  relevant  or  affect  the  sub- 
ject matter — namely,  the  claim  of  the  insurer  in  the  event  of 
fire.  5*.  G.  S. 


The  Law  Relating  to  Oil  and  Gas,  including  Oil  and  Gas 
Leases,  Productkm  of  Oil  and  Gas,  both  Natural  and  Arti- 
ficial, and  Supplying  Heat  and  Light  thereby,  whether  by 
Private  Corporations  or  Municipalities.  By  W.  W.  Thorn- 
ton, of  the  Indianapolis  Bar.  Pp.  9i8+cxi.  The  W.  H. 
Anderson  Company,  Cincinnati,  1904. 

Whatever  may  be  the  thought  of  the  general  practitioner 
upon  the  subject  of  oil  and  gas  law,  it  takes  but  a  casual 
glance  at  Mr.  Thornton's  treatise  to  convince  one  that  here 
is  a  subject  which  cannot  be  dismissed  with  several  chapters 
of  a  few  pages  and  less  authority,  as  we  so  often  find  it  to  be 
in  "  the  whole  law  in  two  volumes." 

The  author  has  handled  his  subject  with  exceeding  minute- 
ness;   for  instance,  we  find  sevend  chapters  relating  to  fix- 
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turest  a  subject  we  would  naturally  expect  to  find  in  »  treatiie 
upon  the  law  of  propertyi  but  verv  properly  examined  in  tfaia 
work  under  the  title  of  g^as.  Agam.  the  author  hai  deyoted  a 
chapter  to  the  consideration  of  insurance  as  affected  by  gas» 
oUf.and  their  allied  products.  Indeed,  these  are  not  tM  only 
instances  in  which  we  see  the  writer's  desire  to  give  to  me 
legal  profession  a  work  complete  in  every  sense.  The  svd^ 
ject  of  oil  and  gas  contracts  and  leases  has  been  treated  venr 
extensively,  as  has  been  the  relations  and  duties  of  the  municH 
palities  and  private  corporations  to  the  public  in  respect  to  street 
lightingt  private  consumption  of  ns»  and  topics  ck)sely  ooii* 
nected  therewith.  The  author  has  mserted  the  forms  of  oQ  and 
natural  gas  leases  and  contracts  used  in  Pennsylvania^  West 
Virginia,  Ohk),  Indiana,  Kansas,  and  Texas. 

'Ae  text  is  supported  by  numerous  authorities,  tfie  atstfior 
citing  over  three  mousand  cues.  A  very  commendable  feat- 
ure of  iht  book,  and  one  which  many  text-writers  appear  to 
have  forgotten,  is  that  most  cases  have  more  than  one  atatkiu 
and  Mr.  Thornton,  wherever  possible,  has  induded  all  fho 
vdumes  in  which  the  case  is  reported.  The  book  is  very  later- 
estinff  and  should  prove  a  great  help  to  the  lawyer  whose 
practice  necessitates  any  reference  to  tne  law  on  oQ  ud  gaa. 
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NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI* 

ODICALS. 


fg 


AimxcAir  Xj^w  Rxvbw.— Janutrx-Febnsary. 
Th§  Ehctoral  CommUHon  of  jS/T-  Hon.  John  Goodc  (Ptrt  of  • 
per  rcid  Auguit,  1803,  before  the  Virffinii  Sute  Btr  Aiiocittioa.) 
^ia  piper  ii  written  by  "  one  of  the  partieiotnti  in  the  legitUtion  of 
Confreu  which  reiulteo  in  the  crettion  of  the  famout  Electoril  Com* 
mieiion  of  1877/*  who  writea  ti  an  eve-witneai  of  the  proceedlnpa  of 
that  tribunal  The  article,  however,  doea  not  need  thla  fact  to  give  it 
value.  The  aecond  portion  of  the  paper  ia  to  appear  in  the  next  number 
of  the  Riviiw,  and  will  doubtleaa  be  at  leaat  eoual  in  Intereet 

Acts  of  Congrgss  Dfcland  Uncomiitutionat  by  thi  Suprgw^t  Comri 
of  th§  Unitfd  Statu,  Blackburn  Eaterline.  Conulna  a  ver7  good  onl* 
line  of  the  acta  which  have  been  declared  unconatirutional,  and  In  eo 
far  ia  a  venr  good  paper. 

Jam€i  WiUon  as  a  Jurist.  Jamea  Oacar  Pierce.  If  we  have  had  to 
wait  long  for  a  true  appreciation  of  the  place  of  Jamea  Wilaon  **  In  the 
development  of  the  juriiprudence  of  the  Republic,"  and  of  hla  Mrvioea 
in  the  explanation  of  the  conatitution  and  ita  interpretation,  we  art  re- 
warded for  our  patience  in  theae  latter  daya  when  auch  an  article  u 
thia,  without  fulaome  praiae  and  the  unmeaaured  eulogy  which  repel* 

B'vea  ua  the  true  mental  roeaaure  of  the  man.  Simply,  yet  very  clearly, 
T.  Pierce  tracea  the  growth  of  Wilaon'a  argument— legal  rather  than 
political— for  the  aeparation  of  the  atatca  from  the  mother  country; 
ahowa  the  atrong  logical  and  legal  grounda  upon  which  all  hla  argu* 
mcnta  were  baaea  and  how  they  became  finally  a  part  of  the  conatitution 
itself.  Mf.  Pierce  gives  ua  a  very  remarkable  extract  from  the  lecturea 
delivered ^by  Wilson  before  the  Law  School  of  the  UniveraitCf  of  Penn- 
sylvviia  in  17^,  in  which  he  announced  the  doctrine  of  conatitutlonal 
jurisprudence  in  regard  to  the  ofifice  of  the  Federal  courta  in  enforcing 
the  constitution,  which  haa  since  been  renirded  as  ita  comer*aton«.  It 
has  also  been  regarded  as  the  doctrine  of  Marshall,  and  is  usually  cred- 
ited to  him  as  its  author  and  announcer.  It  is  to  oe  feared  that  not  all 
the  admirers  of  Marshall  have  read  t}  c  scholarly  and  delightful  lecturea 
delivered  by  Mr.  Wilson  before  the  Law  School  of  the  UniveraitQr  of 
Pennsylvania,  and  it  is  to  be  hoped  'h^t  Mr.  Pierce'a  article  will  be  the 
meana  of  introducing  to  them  a  new  pleattire. 

Thi  RuUs  of  thi  Unitid  Statgs  Senate,  Edwin  Maxgr.  The  "  Ulking 
to  death"  of  bills  in  the  Senate,  and  the  abusea  to  which  thia  cuatom 
leads,  cause  the  author  to  ask  it  there  can  not  be  a  reasonable  cloture 
rule  adopted  by  the  Senate.  While  favoring  full  liberty  of  speech,  he 
asks  if  there  cannot  be  less  license.  He  gives  some  very  oointed  reasona 
why  the  Senate  may  not  care  to  adopt  such  a  rule,  but  nia  reaaona  will 
hardly  be  serenely  accepted  aa  ita  own  by  the  Senate. 

On  the  Nature  of  Jurisprudence  and  of  the  Law,  (A  atudjr  in  ap- 
plied logic)  George  H.  Smith.  Mr.  Smith  believea  that  the  theorr  of 
Austin  as  to  the  nature  of  jurisprudence  is  "  hopelessly  irreconcilable" 
with  common-sense  and  the  fundamental  convictions  of  mankind.  Thla 
is  not  the  first  paper  in  which  he  has  combated  Mr.  Austin's  theories* 
but  he  does  not  lose  vigor  as  he  continues  the  conflict  Thia  article  ia 
an  exercise  in  loffic,  and  not  a  light  exercise  at  that,  but  cannot  fail  to 
interest  all  who.  Tike  Mr.  Smith,  are  in  revolt  against  the  slavery  of  tht 
mind  which  aeems  have  resulted  from  the  too  complete  absorption  of 
the  Auatinian  theoriea. 
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0>LUiinA  Law  Revhw.— January. 

Rescission  for  Breach  of  Warranty,  Francis  M.  Bnrdick  Recently 
Professor  Williston  wrote  an  article  with  this  title.  In  that  article  ht 
made  the  statement  that,  "  though  the  text-writers  have  not  generally 
recognized  the  fact,  nearly  as  manv  courts  have  followed  the  Bfassadm- 
setts  rule  as  have  followed  the  English  law."  Mr.  Burdick  confesses 
surprise  at  this  statement,  and  combats  Professor  Williston't  position 
on  the  matter.  Where  two  such  doctors  disagree,  the  controversy  ti 
always  interesting;  it  seems  probable  also  that  it  may  be  proloQged 
beyond  the  limits  of  these  two  articlei. 

The  Expansion  of  the  Common  Law.  Sir  Frederick  PoUodc  //. 
The  ScaUs  of  Justice  (Januaiy).  ///.  The  Sword  of  Justice  (Feb- 
ruary). Article  two  is  largely  given  up  to  the  rise  and  growth  of  the 
Chancery  jurisdiction,  article  three  is  devoted  to  the  criminal  courts. 
Both  are  of  importance  and  value. 

The  History  and  Theory  of  the  Lmu  of  Defamation.  Van  Veedttca 
Veeder.  II.  This  article  deals  with  the  law  of  slander:  what  it  is, 
and  in  what  respects  it  is  deficient  It  concludes  by  suggesting  a 
remedy  for  the  present  defects  by  the  abolishment  of  the  distinction 
between  libel  and  slander,  and  the  assimilation  of  the  law  of  slander  to 
that  of  Ubd. 

(Febraary.) 

The  New  York  Anti-Trust  Act.  Thaddeus  D.  Kenneson.  The  act 
which  is  here  referred  to  was  finally  approved  June  7,  18991  It  is 
similar  in  its  provisions  and  effect  to  the  Sherman  Anti-Trust  Ac^  and 
confers  upon  equit^r  the  jurisdiction  to  restrain  the  class  of  "crimes* 
to  which  its  penalties  attach.  An  analysis  of  the  act  is  given,  and  the 
author  defines  the  classes  and  the  character  of  the  combinations  which 
he  considers  come  under  the  terms  of  the  act 

What  is  the  Common  Lawf  John  S.  Ewart  Mr.  Ewart  thinks  ht 
finds  himself  at  issue  with  Mr.  Burdick  on  this  point  and  in  a  number 
of  pages  filled  with  whimsical  language  endeavors  to  show  that  Mr. 
Burdick  is  wrong  in  his  theory  of  the  common  law.  The  plain  fabric 
of  the  argument  is  so  completely  concealed  by  the  elaborate  em- 
broidery of  the  language  and  mannerisms  empk^red  as  to  apparently 
defeat  the  ends  of  the  author. 

GUkm  BAG.-^Jaiiiiafjp. 

5iV  Frederick  Pollock.  Francis  R.  Jones.  This  short  article  presenU 
within  its  limited  compass  not  only  a  very  complete  view  of  the  attain- 
ments and  accomplishments  of  its  subject,  but  also  aives  an  analysis  ef 
his  mental  qualities  which  is  of  much  interest  If  a  physical  linita- 
tion  is  suggested  in  some  of  Sir  Frederick  Pollock's  work,  it  is  only 
a  recognition  of  the  fact  that  all  men  are  human. 

The  Recognition  of  Panama  and  its  Results.  Theodore  S.  Woolscy. 
Mr.  Woolsey  is  an  acknowledged  authority  on  Intematkmal  Law,  and 
his  view  of  the  latest  point  which  has  arisen  for  discusskm  and  decision 
in  that  branch  of  the  law  must  have  much  weight  The  history  of  the 
secession  of  Panama  is  briefly  reviewed,  showing  the  declaration  of  inde- 
pendence by  Panama  of  November  ^  and  the  recognition  of  iU  indepen- 
dence by  the  government  of  the  United  States  on  the  sixth  of  the  same 
month ;  then  the  signing  of  a  new  canal  treaty  five  days  later.  He  shows 
that  our  government  by  its  own  sUndard  adopted  in  iSgfl^  bjr  recogniting 
the  new  sute  of  Panama  **  as  possessed  of  sovereignty,  althongh  sans  a 
constitution,  sans  a  government,  sans  a  definite  sUtus,  sans  cvt 
gave  to  G>k>mbia  cause  for  war."    In  discussing  the  New 
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treaty  he  shows  how  in  "the  president's  apologim"  by  m  complete  cos- 
fusion  of  ideas  a  duty  has  changed  into  a  property  right,"  thus  striking 
the  key-note  of  the  whole  transaction.  The  arguments  of  the  president 
are  summarized  and  the  comment  is  "  Translated  into  every-day  speech 
...  we  gave  Colombia  fair  terms,  she  tried  to  '  hold  us  up,'  we  set  up 
a  state  which  we  could  manage,  and  now  Colombia  pays  the  penalty 
of  overreaching  herself."  Mr.  Woolsey  touches  on  the  political  side  of 
the  question,  and  the  specious  reasons  given  for  our  "  indecent  and  un- 
necessary haste,"  and  speaks  of  those,  of  whom  he  seems  to  be  ooc^ 
who  "  have  regard  still  for  national  honor,  patience,  obedience  to  bw ; 
who  fear  dangerous  precedents ;  who  would  keep  faith  even  with  weak 
and  treacherous  neighbors."  He  answers  those  who  uphold  the  action 
taken  with  "National  reputation  is  more  valuable  than  national  prof- 
ress.  From  a  purely  material  stand-point  what  our  countrjr  may  gam 
sn  ease  of  communication  it  may  more  than  offset  by  awakening  political 
mistmsL**  The  second  answer  is  "  that  no  such  choice  as  is  contended 
was  forced ;  that  the  president's  way  was  bad  dipk>macy."  Mr.  Wool- 
sey in  his  final  summing  up  finds  thi^t  the  recognition  of  Panama  was 
not  in  accordance  with  the  law  of  nations;  it  can  only  be  justified  by 
the  treaty  of  1846  by  a  forced  construction;  to  prevent  Colombia^ 
coercion  of  Panama  is  an  act  of  war ;  that  our  "  smart  politics"  detract 
from  national  dignity;  our  duty  was  and  is  to  let  Colombia  recover 
Panama  if  she  can  and  get  favorable  action  on  the  canal  Iron  the 
rightful  owner,  and  that  the  treaty  is  of  doubtful  validity. 

The  Advisability  of  Registering  Negotiable  Coupon  Bonds.  Joha 
Philip  Hill.  After  showing  the  many  changes  to  which  the  holders  of 
these  bonds  are  liable  and  the  slight  amount  of  protection  which  can  be 
afforded  them  without  registration,  the  author  goes  on  to  consider 
what  registration  is  and  how  it  is  effected.  Various  methods  are  shows 
to  be  in  vogue  from  that  in  use  by  the  United  States  Government  to 
that  of  the  private  corporation.  Registration  has  the  effect  of  subject- 
ing the  bonds  to  the  claims  of  third  parties,  and  they  are  adso  subject 
to  the  doctrine  of  lis  pendens.  If  registered  bonds  are  destroyed,  a 
duplicate  is  usually  issued.  In  case  of  loss  or  theft  the  holder  of  the 
bond  is  fully  protected,  as  it  is  of  no  value  in  the  hands  of  the  thief  or 
finder,  and  he  cannot  sell  it  After  citing  these  actual  benefits,  Mr.  HiU 
brings  forward  some  "speculative  advantages"  which  seem  liable  to 
also  become  actuaL 


GuEN  Bag. — February. 

Patrick  Henry  as  a  Lawyer,  Eugene  L.  Didier.  Although  the  career 
of  Patrick  Henry  as  a  lawyer  is  faithfully  traced  by  a  picturesque  pen* 
the  impression  left  is  almost  wholly  that  of  Patrick  Henry  the  orator. 
so  strongly  does  the  predominant  trait  of  his  character  prevail  over  any 
other  that  may  be  brought  forward.  At  the  t>ar  as  elsewhere  it  was 
his  marvellous  power  over  his  hearers  which  brought  him  all  his 
triumphs. 

Schemes  to  Control  the  Market.  Bruce  Wyman.  In  stating  that 
"judges  have  the  same  social  imagination  as  other  men,"  Mr.  Wymaa 
concedes  much.  In  apparently  meanins  that  this  imagination  colors 
their  deci.«ions  he  concedes  much  more.  He  shows  this  Sjmipathy  of  the 
judges  with  the  social  feelings  of  their  times  by  a  series  of  illustrations 
beginning  with  a  case  as  early  as  1415.  supposed  to  be  the  earliest  de- 
cision that  an  agreement  not  to  exercise  an  employment  for  a  stated 
time  is  a  restraint  of  trade.  A  very  interesting  line  of  cases  follows, 
all  showing  the  persistence  of  the  courts  in  their  policy  of  outlawing 
the  intended  monopoly.    Mr.  Wyman  evidently  holds  to  the  opinion  that 
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"mnoUdation"  b  the  luviublt  tnd.  tlthoufii  tht  "Law  afilafl  tha 
eombiaatioa  ittndi  ttMltcrcd.** 

Thi  Judicial  Hiiicry  of  Individual  L(biH$.  Via  Vcchtn  Vaad«: 
Theaa  artidei  of  Mr.  Vcedcr*!  tra  profuiely  illuitratad.  and  form  a 
•criu  of  iketcbu  which  teem  more  luea  notes  for  lach  a  nUlery  u  tha 
title  calls  for  rather  thaa  the  historj  itselL  The  aoteii  howerert  are  of 
much  Interest  and  well  salactad. 

RionrABD  Law  RlfBW^allttar3^FAr«afySl 

(Jaaoaiy.) 

Tha  Uoftff  Casi  and  Rutraini  at  Trada.  Sir  Frederick  Pollock 
Three  quetnons  are  stated  as  raised  or  the  Northern  Seenrltiee  Case: 
I.  Do  toe  facts  diKlose  anything  amountinf  to  a  misdemeanor  nader 
the  Sherman  Anti-Tnist  Act?  a.  If  so,  was*the  procedttre  appropriala? 
3.  If  both  the  foreffoing  Questions  are  answered  w  tha  aftrmativ%  wu 
the  decree  made  bjr  the  United  Sutes  Circuit  Court  the  proper  decraaF 

The  author  declines  to  discuss  two  of  these  questions,  as  qoestioBB  d 
the  eouity  practice  of  the  Federal  court  with  which  he,  u  an  BngHafc» 
man.  Is  not  familiar.  In  answer  to  the  ftrst  question  he  giTCs  us  a  short 
opinioiu  bttt  one  in  which  is  condensed  a  good  deal  of  clear  commosi* 

Thi  Law  at  ihg  PubUc  Callings  as  a  SohHan  at  Ihi  TVmI  PraUam, 
Bruce  Wyman.  (Januanr  and  Fcbruarj.)  In  these  papers  Mr.  Wymaa 
calls  upon  the  common  law  to  help  us  out  of  the  dimcuhlee  in  whiA 


our  giant  combinations  ha^t  placed  us.  In  his  ftrst  paper  he  .^ 
gooa  argument  for  his  contenuon.  He  relies  upon  the  law  of  thepuhHe 
callings  to  reach  certain  classes  of  thcM  combittatlons»  and  m  Ua 
second  paper  he  takes  up  the  question  of  what  are  public  senrlce  eoos- 
panies,  d^dtng  that  all  Tirtual  monopolies  are  to  be  considered  aa 
such.  In  this  way  all  the  great  combinadons  may  be  reached.  Theoul- 
come  of  the  able  argument  is  that  public  senrlce  companies  and  busiaese 
affected  by  a  public  calling  can  be  controlled  without  fnrtfier  legisla- 
tion or  radical  action  of  any  kind.  Mr.  Wymaa's  articles  are  thoogntfu^ 
well  reasoned,  original  in  conception,  and  consenratiye  in  execution. 
The  idea  is  presented  as  open  to  criticism  and  subject  to  modification. 
SPfciMc  Pirfarmane0  far  and  againti  Sirangifi  ia  tha  Caniraet  J.  B. 
Ames.  Mr.  Ames  speaks  on  this  subject  witn  authority.  He  bcnba  tar 
defining  the  position  of  the  parties  to  an  agreement  for  the  sale  and 
purchase  of  land.  He  considers  the  real  relation  of  buyer  and  eeHer 
not  as  a  trust  rdatton.  but  rather  that  of  mortgagor  and  mortgagee 
under  the  modem  English  practice^  where  the  mortgage  is  created  of 
aa  absolute  couTcyance  on  the  part  of  the  mortgagor  and  aa 
oMUt  to  reconr^,  on  payment  of  the  loan,  on  the  part  of  the  wm 

AffirmatlTe  agreements  to  transfer  property  and  to  require  the  1    

to  build  are  then  considered;  then  negative  agreementiL  wUdi  Mr. 
AflMS  divides  lata  two  dassei^'  wBlch  are  discussed  ia  the  latler  part  d 
tliaartkla^ 

(FAffvaiT.) 

Tha  ToMoHam  af  Fofftfa  Cor^^folieiiii.  Joseph  8.  BeaK  J'* 
Aa  a  matter  of  course^  the  tangible  property  of  a  iorciga  eof- 
poratioa  Is  liable  to  taxatioa  ia  any  state;  to  iataagibk  pioputy 
commercial  securities.  prtTilcgeiL  franchisesb  etc— it  is  less  mag  la 
assign  a  defiaite  locatioa  for  taxing  purposes.  Mr.  Bcale  takes  op  tf» 
question  of  this  sort  of  property  and  examines  the  rulings  of  the  ooarta 
concerning  i%  giTiag  us  a  very  full  and  complete  discussion  of  the 
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THE  PANAMA  SITUATION  IN  THE  LIGHT  OF 
INTERNATIONAL  LAW. 

THE  TREATY  OF   1846  BETWEEN  THE  UNITED  STATES  AND 
NEW   GRANADA. 

In  1846  the  United  States  negotiated  a  treaty  of  ''peace, 
amity,  navigation,  and  commerce"  with  New  Granada.  The 
thirty-fifth  article  of  this  treaty  dealt  with  the  rights  and 
duties  of  the  high  contracting  parties  in  regard  to  the  transit 
route  across  the  Isthmus  of  Panama.  A  revolution  in  1863 
changed  the  name  of  New  Granada  to  the  United  States  of 
Colombia,  and  another  revolution  in  1836  resulted  in  the 
promulgation  of  the  present  constitution  of  the  centralized 
Republic  of  Colombia.  The  legal  identity  of  these  various 
governments  is  admitted  and  the  names  New  Granada  and 
Colombia  will  be  used  interchangeably  in  this  article.  The 
treaty  of  1846  had  never  been  denounced  and  was  in  full 
force  between  the  United  States  and  Colombia  on  the  3d  of 
November,  1903,  when  the  revolution  resulting  in  the  inde- 
xes 
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pendence  of  Panama  took  place.  The  legal  questions  grow- 
ing out  of  the  construction  of  the  thirty-fifth  article  of  the 
treaty  of  1846  are  interesting  in  themselves,  and  a  proper 
understanding  of  them  is  highly  important  in  forming  any 
intelligent  opinion  in  regard  to  the  course  of  our  government 
during  the  events  which  led  up  to  the  recognition  of  the  inde- 
pendence of  Panama. 

It  is  my  purpose  to  discuss  from  a  purely  1^^  stand-point 
the  meaning  of  the  leading  provisions  of  the  thirty-fifth 
article  of  the  treaty  of  1846,  and  to  apply  the  law  as  we  find 
it  to  the  occurrences  between  the  date  of  the  revolution  and 
the  recognition  by  the  United  States  of  the  indq)endence  of 
Panama.  With  the  political  and  ethical  questions  involved 
we  have  nothing  to  do.* 

It  will  be  necessary  to  state  the  provisions  of  the  treaty  in 
some  detail. 

(The  fourth,  fifth,  and  sixth  articles  provide  for  the  redfh 
rocal  abolition  of  all  differential  duties,  discriminatixig 
against  the  vessels  or  merchandise  of  either  country.) 

Article  35  is  as  follows : 

"  The  United  States  of  America  and  the  Republic  of  New 
Granada,  desiring  to  make  as  durable  as  possible  the  rela- 
tions which  are  to  be  established  between  the  two  parties  by 
virtue  of  this  treaty,  have  declared  solemnly  and  do  agree  to 
the  following  points." 

1st.  (The  first  sentence  states  that  the  above  abolition  of 
differential  duties  shall  apply  to  ports  of  the  Isthmus  of 
Panama  and  to  the  goods  of  citizens  of  the  United  States 
in  transit  across  the  Isthmus.)  ''The  Government  of  New 
Granada  guarantees  to  the  Government  of  the  United  States 
that  the  right  of  way  or  transit  across  the  Isthmus  of  Panama 
upon  any  modes  of  commtmication  that  now  exist,  or  that 
may  be  hereafter  constructed,  shall  be  open  and  free  to  the 
Government  and  citizens  of  the  United  States,  and  for  the 
transportation  of  any  articles  of  produce,  manufacturies,  or 
merchandise,  of  lawful  commerce,i  belonging  to  citizens  of 

*  To  ivoid  possible  misconstraction  it  may  be  well  to  say  that  in  the 
opinion  of  the  writer  these  extra  legal  considerations  amply  justify  the 
course  of  the  government 
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tfie  United  States."  (Here  follow  stipulations  in  regard  to 
the  tolls  which  may  be  charged  for  transit  across  the 
Isthmus.)  "  And  in  order  to  secure  to  themselves  the  tranquil 
and  constant  enjoyment  of  these  advantages,  and  as  an 
especial  compensation  for  the  said  advantages  and  for  the 
favors  they  have  acquired  by  the  fourth,  fifth,  and  sixth 
articles  of  this  treaty,  the  United  States  guarantee  positively 
and  efficaciously  to  New  Granada,  by  the  present  stipulation, 
the  perfect  neutrality  of  the  beforementioned  listhmus,  with 
the  view  that  the  free  transit  from  the  one  to  the  other  sea 
may  not  he  interrupted  or  embarrassed  in  any  future  time 
while  this  treaty  exists;  and  in  consequence,  the  United 
States  also  guarantee,  in  the  same  manner,  the  rights  of  sov- 
ereignty and  property  which  New  Granada  has  and  possesses 
over  the  said  territory." 

2d  This  article  provides  that  the  treaty  shall  remain  in 
force  for  twenty  years  and  abrogates  the  treaty  with  the 
United  States  of  Colombia  of  1824.) 

3d.  ( If  no  notice  is  given  twelve  months  before  the  twenty 
years  expire  the  treaty  shall  remain  in  force  tmtil  twelve 
months  from  the  time  such  notice  is  given.) 

4th.  "  If  any  one  or  more  of  the  citizens  of  either  party 
shall  infringe  any  of  the  articles  of  this  treaty,  such  citizens 
shall  be  hdd  personally  responsible  for  the  same,  and  the  har- 
mony and  good  correspondence  between  the  nations  shall 
not  be  interrupted  thereby,  eadi  party  engaging  in  no  way 
to  protect  the  offender  or  sanction  such  violation." 

Sth.  "If,  unfortimately,  any  of  the  articles  contained  in 
this  treaty  should  be  violated  or  infringed  in  any  way  what- 
ever, it  is  expressly  stipulated  that  neither  of  the  two  con- 
tracting parties  shall  ordain  or  authorize  any  acts  of  reprisal^ 
nor  shall  declare  war  against  the  other  on  complaints  of 
injuries  or  damages,  until  the  said  party  considering  itself 
offended  shall  have  laid  before  the  other  a  statement  of 
such  injuries  or  damages,  verified  by  competent  proofs, 
demanding  justice  and  satisfaction,  and  the  same  shall  have 
been  denied,  in  violation  of  the  laws  and  of  international 
right" 

6th.  "  Any  special  or  remarkable  advantage  that  one  or  the 
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Other  power  may  enjoy,  from  the  for^^oing  stipulations,  are 
and  ought  to  be  always  understood  in  virtue  and  as  com- 
pensation of  the  obligations  they  have  just  contracted  and 
which  have  been  specified  in  the  first  number  of  this  article."' 

Three  substantive  propositions  seem  to  be  laid  down  in  the 
thirty-fifth  article,  viz. : 

1st  New  Granada  guarantees  to  the  United  States  the  free 
and  open  transit  of  the  Isthmus  by  all  present  and  future 
means  of  transportation. 

2d.  The  United  States  guarantee  to  New  Granada  the  neu- 
trality of  the  Isthmus  to  the  end  that  the  free  transit  may  not 
be  interrupted. 

3d.  The  United  States  guarantee  the  sovereignty  and 
property  which  New  Granada  has  over  the  Isthmus. 

These  propositions  appear  innocent  enough  at  first  sig^t, 
but  when  examined  as  they  have  been  examined  during  the 
last  two  months  in  the  light  of  the  historical  and  physical 
facts  of  the  last  fifty  years  and  in  the  light  of  all  the  de- 
cisions and  dicta  (if  I  may  use  the  words)  of  American  and 
G>lombian  diplomats,  presidents,  lawyers,  naval  commanders, 
and  revolutionists,  it  speedily  becomes  apparent  that  they 
might  well  have  emanated  from  the  Delphic  orade.  . 

The  first  question  to  dispose  of,  because  if  answered  in  the 
affirmative  it  would  at  once  settle  the  law  in  favor  of  Cobm- 
bia,*  is  the  question  as  to  the  scope  of  the  American  guaran- 
tee of  the  sovereignty  and  property  which  Colombia  has  over 
the  Isthmus.  Do  the  United  States  bind  themselves  to 
maintain  the  sovereignty  of  Colombia  against  domestic 
insurrection  ? 

The  guarantee  is  general  in  its  terms.    Domestic  dangers 


'  Compilation  of  Treaties  in  Force,  1899,  pp.  134-1361 
'Senator  Hoar,  while  maintaining  that  the  treaty  binds  the  United 
States  to  defend  G>lombian  sovereignty  against  domestic  insurrection, 
supports  the  recent  action  of  the  administration  on  the  ground  that  this 
guarantee  does  not  apply  when  the  insurrection  is  brought  on  by  the 
injustice  of  the  legitimate  government,  and  that  we  are  the  judge  of 
the  ethics  of  the  situation.  See  Congressional  Record  for  February  aad, 
p.  2278w  This  suggestion  does  not  seem  in  accord  with  the  rule  that  all 
wars  are  just  in  the  contemplation  of  the  law.  See  Hall's  International 
Law,  4th  edition,  p.  351. 
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arc  not  specifically  mentioned.  According  to  the  rule  of  con- 
struction applicable  to  such  cases  laid  down  by  Hall,  ad- 
mittedly the  standard  authority,  this  would  not  include  a 
guarantee  against  domestic  violence. 

"  When  a  guarantee  is  given  by  a  single  state  ...  it 
must  be  acted  upon  at  the  demand  of  the  country  benefited 
.  .  .  unless  the  circumstances  giving  rise  to  the  call  upon 
the  guaranteeing  power  are  of  the  nature  of  internal  political 
changes ;  a  guarantee  given  to  a  particular  dynasty,  for  ex- 
ample, is  good  only  against  external  foes  and  not  against  the 
effects  of  revolution  at  home,  unless  the  latter  object  be  spe- 
cifically mentioned."  * 

The  circumstances  surrounding  the  negotiation  of  the 
treaty  and  the  practical  interpretation  whidi  has  been  placed 
upon  it  disclose  no  reasons  why  the  general  rule  should  not 
apply. 

The  provisions  in  regard  to  the  American  guarantee,  as 
we  shall  see  in  more  detail  later,  were  suggested  by  the 
Granadian  negotiator  and  were  supported  by  a  "  secret  and 
confidential"  exposition  of  the  "  reasons  that  make  the  stipu- 
lations of  the  treaty  proposed  useful  and  acceptable  to  the 
United  States  of  America."  In  this  interesting  and  impor- 
tant document  Mr.  Mallarino,  Granadian  Secretary  for  For- 
eign Affairs,  rests  his  entire  argument  upon  the  following 
propositions:  that  Great  Britain  is  pursuing  a  policy  of 
aggression  in  the  New  World  and  is  attempting  to  carry  out 
a  "  long  meditated  intention  of  grasping  the  most  mercantile 
spots  in  America;"  that  if  the  "  usurpation  of  the  Isthmus 
in  its  channelizable  portion  should  be  added  to  these  en- 
croachments" the  interests  of  the  United  States  would  suffer; 
by  inserting  the  guarantee  clause  as  an  equivalent  for  the 
abolition  of  the  differential  duties,  Great  Britain  and  other 
powers  would  not  only  be  compelled  by  fear  of  the  United 
States,  but  persuaded  by  self-interest  to  join  in  the  guaran- 
tee; that  therefore  the  United  States  could  perform  the  ob- 
ligations imposed  by  the  clause  "  without  having  to  fear  the 
eventuality  of  a  war  with  any  other  power  in  order  to  main- 
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tain  the  sovereignty  of  New  Granada  over  the  Isthmus/'  and 
that  the  proposed  plan  is  !'  entirely  exempt  from  any  cost  or 
risk."  *  In  all  this  there  is  not  the  slightest  suggestion  that 
the  guarantee  of  sovereignty  and  property  could  relate  to 
anything  except  the  aggressions  of  foreign  powers,  particu- 
larly England.  Gmsidering  the  fact  that  Panama,  then  as 
now,  was  in  a  chronic  state  of  revolution,  the  assurance  diat 
the  guarantee  was  without  "cost  or  risk"  seems  a  little 
strong  even  for  a  South  American  diplomat  if  the  United 
States  were  engaging  to  put  down  all  these  revolutions: 
But  granting  that  the  Granadian  negotiator  might  niake 
such  a  statement,  the  supposition  that  any  sane  American 
diplomat  would  accept  it,  or  that  any  President  or  Senate 
would  have  ratified  the  treaty  if  they  had  understood  diat 
the  guarantee  applied  to  local  revolutions,  is  inqirobable  in 
the  extreme. 

But,  fortunately,  the  point  has  been  squarely  raised  and 
settled.  In  1862  revolutionary  disturbances  of  unusual 
virulence  were  afflicting  Panama  in  common  with  tiie  rest 
of  G>lombia.  The  revolution  resulted  in  turning  New 
Granada  into  the  United  States  of  Colombia.  While  the 
revolution  was  in  progress  the  G>lombian  minister,  who  of 
course  represented  the  legitimate  government,  appealed  to 
Secretary  Seward  for  aid  according  to  the  terms  of  the 
treaty.  He  argued  that  this  was  not  a  case  of  mere  dvil 
commotion,  because  the  new  faction,  calling  itself  the  United 
States  of  Colombia,  was  a  new  member  of  the  family  of 
nations,  qtialified  by  its  constitution  to  take  over  more  ter- 
ritory than  was  embraced  within  New  Granada,  thus  im- 
pliedly admitting  that  the  guarantee  did  not  apply  to  do- 
mestic struggles  as  to  which  faction  should  rule  over  the 
identical  territory  of  New  Granada,  and  perhaps  impliedly 
claiming  that  it  would  apply  to  any  attempt  to  set  up  a  new 
sovereignty,  including  the  Isthmus,  composed  in  part  only 
of  the  territory  of  New  Granada.*  Seward  was  too  busy 
with  the  Civil  War  to  say  anjrthing  very  important  as  to 


'Senate  Document,  58th  G>ngress,  ist  Session,  No.  17,  17-191 
*  Senate  Document,  58th  Congress,  2d  Session,  No.  143,  pp.  12-14. 
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the  meaning  of  the  treaty;  the  important  point  is  that  his 
inaction  in  the  premises  met  the  approval  of  the  revolution- 
ists, who  soon  came  into  power  J  In  1865  Mosquera,  the 
leader  of  the  revolutionists,  was  President  of  the  new  fed- 
eral republic  with  an  extreme  states-rights  constitution  which 
permitted  nullification  of  national  acts  by  the  state  govern- 
ments. No  sooner  were  national  affairs  settled  than  Pan- 
ama proceeded  to  go  through  a  very  salutary  local  revolution, 
which  resulted  in  the  exchange  of  one  Colancha  for  one  Jil 
Colunje  as  local  President.®  Under  a  unique  rule  of  consti- 
tutional construction  Mosquera  had  held  that  the  General 
Government  had  no  authority  to  interfere  in  local  revolu- 
tions, and  he  accordingly  accepted  the  newauthorities.  When 
the  exiled  Colancha  gathered  together  his  defeated  adherents 
in  the  neighboring  state  of  Cauca  and  started  for  Panama 
with  a  counter  revolution,  Mosquera,  forgetful  of  his  own 
feelings  in  1862,  characterized  him  as  a  bandit  and  called 
upon  the  United  States  through  Minister  Burton  to  perform 
"  what  he  considered  their  duty  by  preventing  this  or  any 
other  hostile  party  or  individuals  from  landing  within  the 
limits  of  the  state  and  emplo3ring  the  necessary  force  to  expel 
such  in  case  a  landing  should  be  effected."  *  Mr.  Burton 
nodfied  the  American  naval  and  consular  officers  on  the  Isth- 
mus of  the  expected  incursion  and  of  the  demands  of  the 
President,  and  added  that  he  concurred  in  the  latter's  inter- 
pretation of  the  obligations  of  the  treaty.  Admiral  Pearson 
and  G>mmander  Davenport,  then  acting  consul,  replied  at 
once,  taking  issue  vigorously  with  the  President's  view  of 
the  treaty.  These  officers  contended  that  the  liability  of  the 
United  States  in  case  of  domestic  insurrections  was  strictly 
limited  to  maintaining  the  freedom  of  transit  The  whole 
matter  went  to  Secretary  Seward  for  his  decision.  He  took 
the  opinion  of  Attorney-General  Speed,  who  advised,  No- 
vember 7th,  1865 : 

*  See  Foreign  Relations,  1866HS7,  p.  565. 

*  Foreign  Relations,  i86(S-67,  title  "  Colombia." 

•Mr.  Burton  to  Commander  Preble,  Aug.  3i»  1865,  Foreign  Rela- 
tions, 1866HS7,  p.  464,  Senate  Document,  56th  Congress,  2d  Session, 
No.  I43,  p.  31. 
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"  From  this  treaty  it  cannot  be  supposed  that  New  Gran- 
ada invited  the  United  States  to  beccnne  a  party  to  the  intes- 
tine troubles  of  that  government,  nor  did  the  United  States 
become  bound  to  take  sides  in  the  domestic  broils  of  New 
Granada.  The  United  States  did  guarantee  New  Granada 
in  the  sovereignty  and  property  over  *•  the  territory.  This 
was  as  against  foreign  governments.'* 

Accordingly  Secretary  Seward  wrote  to  Minister  Burton 
summarizing  and  adopting  the  conclusions  of  the  Attorney- 
General.    He  said  in  part: 

''The  purpose  of  the  stipulation  was  to  guarantee  the 
Isthmus  against  seizure  or  invasion  by  a  foreign  power  only. 
It  could  not  have  been  contemplated  that  we  were  to  become 
a  party  to  any  civil  war  in  that  country  by  defending  the 
Isthmus  against  another  party."  ^^ 

Minister  Burton  was  natundly  mortified  at  the  failure  of 
the  Department  to  sustain  his  interpretation  of  the  treaty 
and  eager  to  retrieve  his  mistake.  He  did  not  have  long  to 
wait  September  3d,  1866,  the  G>lombian  Secretary  of  For- 
eign Affairs  notified  him  **  that  private  intelligence  worthy 
of  credit  has  just  been  received  that  preparations  ar^  being 
made  in  the  State  of  Panama  for  an  uprising,  proclaiming 
its  separation  from  the  United  States  of  G>lombia.''  ^*  The 
communication  contained  a  request  that  Mr.  Burton  notify 
the  Americans  on  the  Isthmus,  and  particularly  the  agents 

^Vol.  XI,  Opinions  of  Attorneys-General,  p.  393.  The  Attorney- 
General  laid  special  stress  on  the  fourth  clause  of  the  thirty-fifdi  article 
as  given  above.  He  argued  that  inasmuch  as  this  clause  was  mutual 
and  gave  the  United  States  no  more  rights  over  the  citizens  of  New 
Granada  than  it  did  New  Granada  over  United  States  citizens,  it  would 
be  inconsistent  with  the  guarantee  clause  if  the  latter  authorized  the 
United  States  to  take  part  in  the  domestic  troubles  of  New  Granada. 
The  force  of  this  argument  is  not  perceived. 

Some  language  is  used  in  the  opinion  which  indicates  that  the  Attomey- 
Goieral  possibly  thought  that  the  guarantee  of  the  neutrality  of  the  right 
of  way  was  similarly  limited— 4.#.,  to  cases  of  disturbance  caused  by  a 
foreign  power.  But  Secretary  Seward  expressly  points  out  in  his  letter 
to  Mr.  Burton  adopting  the  opinion  that  this  question  had  not  arisen. 

"  Mr.  Seward  to  Mr.  Burton,  Nov.  9th,  1865,  Senate  Document,  5861 
G>ng.,  2d  Session,  No.  143,  p.  27. 

"  Mr.  Garrido  to  Mr.  Burton,  Sept  3d,  1866,  Senate  Document,  sMi 
Cong.,  2d  Session,  No.  143,  p.  34- 
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of  the  Panama  Railroad,  to  keq>  themselves  free  from  com- 
plicity with  the  movement,  and  closed  with  a  vague  refer- 
ence to  the  treaty.  Mr.  Burton  saw  his  chance  to  raise  the 
question  of  the  scope  of  the  guarantee  clause  and  secure  an 
admission  that  the  interpretation  of  the  Attorney-General 
was  correct.  He  replied,  denying  that  the  Americans  on  the 
Isthmus  were  lending  any  encouragement  to  the  alleged  re- 
volt, and  suggesting  that  the  Colombian  note  left  him  in 
some  doubt  as  to  the  precise  meaning  attached  to  the  treaty 
by  the  Cx>lombian  Government,  and  pointing  out  the  neces* 
sity  of  coming  to  a  clear  understanding  in  regard  to  the 
obligations  imposed  upon  the  United  States  by  the  guarantee 
clause,  at  least  so  far  as  it  applied  to  the  circumstances  in 
hand.  He  concluded  his  note  with  the  following  clear-cut 
inquiry : 

"  To  enable  the  United  States  to  act  understandingly  and 
effectively  in  the  premises,  it  is  believed  important  that  they 
should  know  whether  Colombia  holds  it  their  duty  under  the 
existing  treaty  stipulations  between  the  two  countries  to  aid, 
when  called  on  by  Colombia  to  do  so,  in  suppressing  such  a 
movement  as  that  contemplated  in  his  Excellency's  note,  or 
any  other  disturbance  confined  to  Colombian  citizens,  or 
whether  the  treaty  guaranty  is  understood  as  limited  in  its 
application  to  attempts  against  the  neutrality,  sovereignty, 
and  property  of  the  Isthmus  by  powers  foreign  to  Colom- 
bia."" 

Mr.  Burton  foUowedup  this  note  with  a  personal  interview 
which  was  entirely  satisfactory,  and  two  days  later  received 
the  following  reply : 

"  As  to  the  interposition  due  from  the  Government  of  the 
United  States  by  the  treaty  existing  between  the  two  na- 
tions in  the  event  that  an  insurrection  by  armed  force  should 
take  place  on  the  Isthmus  for  the  purpose  of  segregating  it 
from  the  Union,  the  Government  of  Colombia  understands 
that  if  such  a  movement  should  be  effected  with  the  view  of 
making  that  section  of  the  Republic  independent  and  attach- 

"  Mr.  Burton  to  Mr.  Garrido,  Sept  12th,  1S66,  Senate  Document,  58th 
Gmg.,  2d  Session,  No.  143*  P-  40- 
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ing  it  to  any  other  foreign  nation  or  power, — ^that  is  to  say 
in  order  to  transfer  by  any  means  whatever  the  sovereignty 
which  Colombia  justly  possesses  over  that  territory  to  any 
foreign  nation  or  power  whatever, — ^the  case  will  then  have 
arisen  when  the  United  States  of  America,  in  fulfilment  of 
their  obligation  contracted  by  the  thirty-fifth  article  of  the 
treaty  existing  between  the  two  Republics,  should  come  to 
the  assistance  of  Colombia  to  maintain  its  sovereignty  over 
the  Isthmus,  but  not  when  the  disturbances  are  confined  to 
Colombian  citizens."  ** 

The  possible  ambiguity  involved  in  the  phrase,  "  making 
that  section  of  the  Republic  independent  and  attaching  it  to 
any  foreign  nation  or  power,"  is  satisfactorily  explained  by 
the  next  clause — "  that  is  to  say,  in  order  to  transfer  by  any 
means  whatever  the  sovereignty  which  Colombia  justly  pos- 
sesses over  that  territory  to  any  foreign  nation  or  power 
whatever."  The  Colombian  Secretary  clearly  says  that  if 
Panama  revolts  for  the  purpose  of  segregating  itself  from 
the  Union  in  order  to  become  independent,  the  United  States 
are  not  bound  to  interfere,  but  if  the  object  of  the  move- 
ment is  annexation  to  some  foreign  power  the  guarantee  of 
the  treaty  becomes  effective.  Mr.  Burton,  who  had  the  ad- 
vantage of  a  personal  interview  and  who  himself  entertained 
a  contrary  view,  so  understood  him.  He  reported  the  results 
of  his  correspondence  as  follows: 

''The  result  has  been  that  the  Colombian  Government 
declares  that  it  does  not  feel  itself  authorized  by  the  treaty 
to  require  the  aid  of  the  United  States  for  the  suppression 
of  an  insurrection,  rebellion,  or  other  disturbance  on  the  Isth- 
mus on  the  part  of  Colombian  citizens,  not  even  an  invasion 
by  another  Colombian  state,  unless  such  movement  be  in- 
tended to  detach  the  state  of  Panama  from  the  Colombian 
Union  and  to  annex  it  to  a  foreign  power.  This  would 
seem  to  leave  the  Isthmus  free  to  declare  itself  inde- 
pendent of  the  United  States  of  Colombia,  without  fear  of 
the  forced  intervention  of  the  United  States  of  America,  pro- 

^  Senate  Document,  58th  Congress,  2d  Session,  No.  143,  p.  41.    Mr. 
Garrido  to  Mr.  Burton,  Sept  I4tli,  1866. 
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vided  such  declaration  be  not  accompanied  by  the  end  of 
annexation  to  a  foreign  power.  If  such  purpose  be  not  de- 
clared at  the  time  and  the  Isthmus  should  secure  its  inde- 
pendence, which  is  admissible  under  the  construction  just 
adopted  by  this  Government,  it  would  appear  too  late  to  then 
invoke  the  help  of  the  United  States  to  subjugate  it  again 
to  G)Iombian  rule  in  case  it  should  afterwards  attempt  to 
unite  itself  to  another  nation."  ^^ 

And  he  adds  an  interesting  prophecy : 

**  Should  this  view  of  the  Colombian  Government  become 
known  to  the  people  of  Panama,  it  is  entirely  safe  to  predict 
a  revolutionary  movement  for  independence  at  no  very  dis- 
tant day,  which,  unless  it  shall  be  so  indiscreetly  conducted 
as  to  call  for  the  interference  of  the  United  States,  will  very 
likely  be  made  good." 

Minister  Burton  was  possibly  a  little  provoked  at  the  Co- 
lombian Government  for  failing  to  make  at  least  some  show 
of  maintaining  the  interpretation  he  himself  had  at  first 
adopted,  a  construction  which  he  says  had  always  been  enter- 
tained by  the  Colombian  Government,  including  President 
Mosquera,  the  real  negotiator  of  the  treaty  on  the  part  of 
(Colombia)  until  1862,  when  as  dictator  he  adopted  an  inter- 
pretation better  suited  to  the  circumstances  then  surrounding 
him."  ^*  He  was  at  first  inclined  to  believe  that  the  Colom- 
bian note  which  raised  the  question  was  sent  without  the 
knowledge  of  the  President  as  a  feeler  to  ascertain  what  the 
attitude  of  the  United  States  would  be  in  case  the  exiles  of 
the  Colunje-Colancha  revolution  finally  carried  out  their 
threatened  counter-revolution.  Color  was  lent  to  this  idea 
by  the  fact  that  one  of  these  exiles  was  now  under-secretary 
for  foreign  affairs.  Still  later  he  reports  that  these  exiles 
were  partisans  of  the  President;  that  it  was  generally  sup- 
posed he  would  manage  to  have  them  restored  to  power  in 
Panama;  ^^  that  the  President  had  reversed  his  ruling  as 
to  the  constitutionality  of  intervention  in  local  revolutions  by 

"Mr.  Burton  to  Mr.  Seward,  Oct  3d,  1866,  Foreign  Relations,  1866^ 
67,  p.  574,  Senate  Document,  58^  2d,  No.  143,  PP.  3S"36. 
"  Senate  Document,  58th  Cong.,  2d  Session,  No.  43f  P-  35- 
"  Foreign  Relations,  1866-67,  p.  582. 
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the  general  government,  and  that  he  had  ordered  national 
troops  to  Panama  **  to  preserve  order  there  as  he  pretends, 
but  really,  as  is  generally  supposed,  to  bring  about  an  over- 
throw of  the  state  government  of  Panama  and  to  substitute 
the  parties  deposed  in  1865."  ^*  From  all  this,  if  true,  we 
may  perhaps  get  the  basis  for  an  inference  that  the  request 
for  American  interference  was  for  ''home  consumption 
only,"  and  that  one  reason  why  the  President  accepted  Sec- 
retary Seward's  view  of  the  treaty  was  that  he  did  not  wish 
the  United  States  to  interfere  wiUi  the  particular  revolution 
in  question. 

But,  after  all,  the  mental  processes  of  the  picturesque  old 
reprotMtte  who  ruled  Colombia  at  that  time  are  **  interesting 
rather  than  important"  It  may  be  that  he  was  hampered 
by  the  attitude  which  he  had  taken  in  the  da3rs  when,  him^ 
self  a  revolutionist,  the  "  l^;ation  which  deoned  itsdf  au- 
thorized to  represent  the  Granadian  Confederation,"  as  his 
Secretary  of  State  euphemistically  put  it,  sought  to  invoke 
the  treaty  against  him  and  failed.  It  may  be  that  the  revo- 
lution had  his  secret  good  wishes.  It  may  even  be  that  a 
man  who  construed  the  constitution  of  his  own  country  to 
permit  local  option  in  revolutions,  and  then  reversed  this 
ruling  when  his  own  friends  seemed  to  be  suffering,  from 
it,  was  not  a  high  authority  on  the  construction  of  treaties. 
But  President  Mosquera  was  the  de  jure  Ptesident  and  de 
facto  government  of  Colombia,  and  his  admission  clinches 
the  American  contention  already  favored  by  the  general 
rules  of  construction  by  a  priori  considerations,  and  by  the 
circumstances  leading  up  to  the  negotiation  of  the  treaty, 
that  the  guarantee  of  sovereignty  and  property  contained  in 
the  first  clause  of  Article  35  had  no  reference  to  domestic 
revolutions  even  though  aimed  at  the  independence  of  Pan- 
ama. 

In  view  of  the  fact  that  this  interpretation,  formally  sanc- 
tioned by  both  parties,  had  stood  unquestioned  for  nearly 
fifty  years,  it  seems  that  Secretary  Hay  was  clearly  right 


'  Foreign  Relations,  1866-67,  p.  567. 
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when  he  closed  his  discussion  of  this  point  in  his  recent 
correspondence  with  General  Reyes  with  the  statement : 

"  The  theory  on  which  the  statement  of  grievances  pro- 
ceeds, that  the  treaty  obliged  the  Government  of  the  United 
States  to  protect  the  Government  of  New  Granada  against 
domestic  insurrection  or  its  consequences,  finds  no  support  in 
the  record  and  is  in  its  nature  inadmissible."  ^* 

We  have  noticed  that  the  treaty  contains  three  distinct 
guarantees,  two  on  the  part  of  the  United  States,  one  on 
the  part  of  Granada.  We  have  been  discussing  the  second 
guarantee  of  the  United  States,  the  guarantee  of  sovereignty 
and  property. 

Let  us  now  turn  to  the  guarantee  on  the  part  of  New 
Granada.  New  Granada  guarantees  to  the  United  States 
the  right  of  way  over  the  Isthmus.  This,  of  course,  imposed 
upon  New  Granada  the  primary  duty  of  maintaining  the 
freedom  of  transit,  and  in  case  she  fails  to  do  so  renders 
her  liable  in  damages.  On  this  point  there  is  no  room  for 
argument.  As  early  as  1857  Secretary  Cass  negotiated  a 
daims  convention  with  New  Granada  which  provides  for 
reference  to  a  commission  of 

""  All  claims  of  citizens  of  the  United  States  upon  citizens 


"Mr.  Hay  to  General  Reyes,  Jan.  5th,  1904,  Senate  Docament,  58th 
Congress,  2d  Session,  No.  95,  p.  92.  See  also  the  declaratory  words  in 
a  project  for  a  protocol  submitted  by  the  Colombian  Minister  to  Secre- 
tary Evarts  in  x88l.  Foreign  Relations,  1881,  p.  362. 

"  The  guarantee  of  sovereignty  consists  in  this,  that  the  United  States 
of  America  shall,  by  the  necessary  measures,  including  the  use  of  force, 
prevent  the  territory  in  question  from  being  the  object  of  conquest  or 
usurpation,  or  intrigues  which  shall  tend  to  separate  it  from  the  Colom- 
bian Union,  employed  by  any  foreign  power." 

Those  who  are  interested  in  the  arguments  for  the  Colombian  con- 
tention may  be  referred  to  Mr.  Burton's  despatch  to  Mr.  Seward,  Nov. 
5th,  1865,  Senate  Document,  s8th  Cong.,  2d  Session,  No.  I43»  p.  27, 
Foreign  Relations,  1866^  p.  461,  to  Senator  Hoar's  speech  in  the  Senate, 
Feb.  22d,  1904,  Congressional  Record,  Feb.  22d,  p.  2276,  and  to  an  inter- 
esting and  able  article  in  the  Advocate  of  Peace  for  Jan.,  1904.  These 
arguments  so  far  as  they  rely  on  authority  are  based  on  general 
expressions  where  the  precise  point  in  question  is  not  involved,  and 
appear  to  confuse  the  guarantee  of  sovereignty  and  property  with  the 
guarantee  of  the  neutrality  of  the  transit  which  will  be  considered 
Uter.  The  most  important  documents  were  not  available  at  the  time 
the  article  in  the  Advocate  of  Peace  was  written* 
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of  New  Granada  .  .  .  and  especially  those  for  damages 
which  were  caused  by  the  riot  at  Panama  on  the  15th  of 
April,  1856,  for  which  the  said  Government  of  New  Granada 
acknowledges  its  liability  arising  out  of  its  privileges  and 
obligation  to  preserve  peace  and  order  along  the  transit 
route.*'  *• 

Our  government  has  always  held  this  view.  Says  Secre- 
tary Fish: 

"  But  it  is  regarded  as  the  undoubted  duty  of  the  Colom- 
bian Government  to  protect  the  road  against  attadcs  from 
local  insurgents.  The  discharge  of  this  duty  will  be  in- 
sisted upon."  ** 

When  Secretary  Hay  authorized  Vice-Consul-Gcneral 
Ehrman  to  recognize  the  de  facto  Republic  of  Panama  he 
instructed  him  to  look  to  it  for  all  due  action  to  protect  the 
persons  and  property  of  citizens  of  the  United  States  and 
to  keep  open  the  Isthmian  transit  in  accordance  with  the 
obligations  of  existing  treaties"  (i.e.,  the  treaty  of  1846,  the 
obligations  of  which  were  assumed  to  have  passed  to  Pan- 
ama).'^ Mr.  Ehrman  gave  the  notification  in  Mr.  Hay's 
language  and  the  Panama  authorities  admitted  the  asserted 
liability." 

The  guarantee  of  freedom  of  transit  on  the  part  of  New 
Granada  is  placed  between  the  clause  expressly  stipulating 
that  the  abolition  of  differential  duties  on  American  goods 
and  vessels  shall  apply  to  the  ports  of  the  Isthmus  of  Pan- 
ama, and  the  clause  providing  that  the  tolls  charged  Ameri- 
can citizens  for  crossing  the  Isthmus  shall  be  the  same 


*  Senate  Miscellaneous  Documents,  36th  Congress,  ad  Session,  No.  13, 
p.  3  (italics  mint).  See  also  Moore's  History  and  Digest  of  Interna- 
tional Arbitrations  of  the  United  States,  Vol.  2,  pp.  1361-1420^  especially 
1369.  It  should  be  noted  that  as  a  matter  of  fact  the  Granadian  police 
force  actively  participated  in  the  riot  of  1856  and  shot  down  unoffending 
American  citizens.  It  does  not  appear  that  New  Granada  or  Colombia 
ever  paid  damages  for  mere  failure  to  maintain  peace  and  order  along 
the  transit  route.    See  the  case  of  the  Montijo,  Moore,  VoL  2,  p.  1431. 

^  Mr.  Fish  to  Mr.  Scruggs,  Oct  2gth,  i873>  Foreign  Relations,  1874- 
75.  p.  363. 

"Mr.  Hay  to  Mr.  Ehrman,  Nov.  6th,  1903,  Senate  Document,  58th 
Cong.,  3d  Session,  No.  51,  p.  107. 

"Senate  Document,  58th  Cong.,  ad  Session,  No.  51,  p.  ia8. 
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as  those  charged  Granadians.  There  is  nothing  to  indicate 
that  a  breach  of  the  clause  in  regard  to  freedom  of  transit 
would  justify  self  help  on  the  part  of  the  United  States  any 
more  than  a  breach  of  the  clause  which  immediately  precedes 
or  follows.  Culpable  failure  on  the  part  of  New  Granada 
to  maintain  freedom  of  transit  would  of  course  be  a  breach 
of  the  obligations  imposed  by  the  treaty,  just  as  the  impo- 
sition of  differential  duties  would  be  a  breach  of  the  treaty. 
Such  failure  on  the  part  of  Granada  would  therefore  form  a 
proper  basis  for  a  '*  statement  of  damages"  such  as  is  pro- 
vided for  by  the  fifth  section  of  the  thirty-fifth  article.  If 
this  appeal  to  diplomacy  proved  unavailing  reprisals  or  war 
would  follow  at  the  option  of  the  United  States.  But  the 
Granadian  guarantee  of  freedom  of  transit  gives  the  United 
States  no  special  treaty  right  to  intervene.  They  have  merely 
the  general  right,  which  every  nation  has,  to  punish  viola- 
tions of  treaty  rights,  and  this  general  right  is  in  this  instance 
specially  qualified  by  a  condition  precedent — viz.,  the  presen- 
tation of  a  statement  of  damages  and  failure  of  redress. 
If  the  United  States  have  any  right  or  duty  to  intervene  to 
secure  the  freedom  of  transit,  we  must  find  it  in  some  other 
part  of  the  treaty.** 

This  brings  us  to  the  consideration  of  the  most  important 
provision  of  the  treaty,  the  storm  centre  during  the  recent 
debates  over  the  Panama  treaty — ^the  American  guarantee 
of  the. neutrality  of  the  Isthmus.    It  reads: 

"...  The  United  States  guarantee  positively  and  effi- 
caciously to  New  Granada  by  the  present  stipulations  the 
perfect  neutrality  of  the  before-mentioned  Isthmus  with  the 
view  that  the  free  transit  from  one  to  the  other  sea  may  not 
be  interrupted  or  embarrassed  at  any  future  time  while  this 
treaty  exists."  .  .  . 

Three  questions  arise  in  regard  to  this  guarantee. 

First :  Is  it  effective  against  domestic  insurrections  which 
affect  the  freedom  of  transit,  or  is  it,  like  the  guarantee  of 
sovereignty  and  property,  confined  to  interference  with  the 
freedom  of  transit  on  the  part  of  foreign  powers? 

**  But  see  on  this  point  Professor  More/s  Article  on  **  International 
Right  of  Way"  in  the  American  Lawyer  for  February,  1904. 
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Second :  Does  it  become  effective  only  upon  the  demand  of 
New  Granada  or  may  the  United  States  intervene  upon  their 
own  motion? 

Third:  In  case  the  United  States  do  intervene  (whether 
at  the  request  of  New  Granada  or  upon  their  own  motion) 
may  they  act  solely  with  a  view  to  maintaining  the  freedom 
of  transit  with  the  least  possible  risk  and  expense  to  them- 
selves, or  must  they  regard  the  primary  rights  of  sovereignty 
and  property  of  New  Granada? 

Let  us  tadce  these  questions  up  in  their  order.  Does  the 
guarantee  of  neutrality  apply  to  local  disturbances  affecting 
transit  or  is  it  confined  to  cases  of  foreign  intervention? 

According  to  the  general  rule  of  construction  cited  above, 
if  the  guarantee  is  general  and  there  is  nothing  to  indicate  a 
contrary  intention,  it  should  be  construed  as  applying  only 
to  cases  of  foreign  intervention.  Here  we  do  have  a  general 
guarantee  of  ''  the  perfect  neutrality  of  the  before-mentioned 
Isthmus;''  but  this  general  expression  is  immediately  ex- 
plained by  the  following  words,  which  show  the  purpose  for 
which  the  guarantee  was  given :  "  With  the  view  that  the 
free  transit  from  one  to  the  other  sea  may  not  be  interrupted 
or  embarrassed  in  any  future  time  while  this  treaty  exists.'' 
Inasmuch  as  the  purpose  of  the  guarantee — the  freedom  of 
transit — ^would  be  as  completely  defeated  by  an  interruption 
of  the  transit  growing  out  of  domestic  insurrection  as  out 
of  foreign  war,  it  would  seem  that  the  general  rule  must 
yield  to  the  declared  intention  of  the  parties. 

But  there  is  another  even  stronger  reason  for  holding  this 
view.  We  have  already  seen  that  by  the  next  clause  the 
United  States  guarantee  the  sovereignty  and  property  of 
New  Granada  over  the  entire  Isthmus.  The  guarantee  of 
the  neutrality  of  the  transit  route  given  in  this  clause,  never 
having  been  concurred  in  by  any  other  power  excq>t  the 
United  States,  is,  of  course,  not  a  neutralization  of  the 
Isthmus  in  the  technical  sense  of  the  term.  It  is  merely  a 
pledge  of  protection  on  the  part  of  the  United  States,  i.e., 
it  is  a  guarantee  of  the  sovereignty  and  property  of  New 
Granada  over  the  transit  route.  That  being  so,  if  this  guar- 
antee of  neutrality  of  the  transit  route  extends  only  to  cases 
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of  foreign  intervention,  it  is  rendered  entirely  superfluous 
by  the  following  clause,  which  extends  the  same  guarantee 
over  the  entire  Isthmus.  On  the  other  hand,  if  we  construe 
the  guarantee  of  neutrality  to  extend  to  all  interruptions  of 
the  freedom  of  transit  from  whatever  source,  and  the  guar- 
antee of  sovereignty  and  property  to  extend  to  all  intrusions 
upon  the  Isthmus  on  the  part  of  foreign  powers,  whether 
the  freedom  of  transit  was  endangered  or  not,  every  word 
in  tfie  sentence  has  its  appropriate  purpose.  A  construction 
which  renders  inoperative  so  considerable  a  part  of  the  lan- 
guage of  a  treaty  is  not  to  be  adopted  if  there  is  any  reason- 
able construction  which  gives  effect  to  the  whole.  Although 
it  would  have  been  very  unreasonable  to  construe  the  guar- 
antee of  sovereignty  and  property  oyer  the  entire  Isthmus 
to  extend  to  domestic  insurrection,  thus  forcing  the  United 
States  to  become  a  party  to  every  dvil  war  upon  the  Isth- 
mus, the  result  has  shown  that  there  was  nothing  partictilarly 
onerous  in  their  undertaking  to  guarantee  the  freedom  of 
transit  from  interruption  from  any  and  every  source,  sub- 
ject, as  we  have  seen,  to  the  primary  guarantee  on  the  part 
of  New  Granada. 

Since  one  construction  disr^;ards  the  express  object  of 
the  guarantee  and  renders  inoperative  a  considerable  portion 
of  the  language  of  the  sentence,  while  the  other  construction, 
not  unreasonaUe  in  itself,  insures  the  accomplishment  of  the 
declared  object  of  the  clause  and  gives  effect  to  all  parts  of 
the  sentence,  we  must  conclude  that  so  far  as  appears  from 
the  treaty  itself  the  guarantee  of  neutrality  with  a  view  to 
free  transit  extends  to  all  interruption  of  traffic  whether 
caused  by  local  insurrections  or  foreign  wars. 

Turning  from  the  treaty  to  its  diplomatic  glosses,  we  find 
that  while  upon  one  occasion  the  general  expressions  of  the 
foreign  departments  of  both  governments  seemed  to  negative 
the  construction  contended  for  above,  in  practice  it  has  al- 
ways been  acted  upon  and  of  late  years  has  been  formally 
adopted  by  both  countries. 

Previous  to  November,  1865,  American  marines  were 
landed  three  times  during  domestic  disturbances  at  the  in- 
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Stance  of  the  local  authorities  to  protect  property  and  mam- 
tain  order. 

In  November,  1865,  Seward  in  declining^  as  we  have  seen, 
to  intervene  to  suppress  a  domestic  insurrection  which  was 
not  alleged  to  have  threatened  the  transit  route,  wrote  to 
Minister  Burton: 

''As  it  may  be  presumed,  however,  that  our  object  in 
entering  into  such  a  stipulation  was  to  secure  the  freedom  of 
transit  across  the  Isthmus,  if  that  freedom  should  be  endan* 
gered  or  obstructed,  the  employment  of  force  on  our  part 
to  prevent  this  would  be  a  question  of  grave  esqwdiency  to 
be  determined  by  circumstances.  The  Dqiartment  is  not 
aware  that  there  is  yet  occasion  for  a  decision  on  this 
point" «    . 

During  the  second  revolution  of  the  year  1873,  in  which 
the  local  government  troops  stationed  on  the  Isthmus  joined 
the  insurgents  and  serious  interference  with  transit  was  only 
prevented  by  the  interference  of  the  American  forces  under 
Admiral  Almy,  the  Secretary  of  the  Panama  Railroad  asked 
Secretary  Fish  to  remonstrate  with  the  Colombian  Govern- 
ment and  if  possible  to  secure  adequate  protection  for  the 
road.  He  referred  at  the  same  time  to  the  American  guar- 
antee.   Mr.  Fish  respcmded: 

"  This  government,  by  the  treaty  with  New  Granada  of 
1846,  has  engaged  in  a  guarantee  of  neutrality  of  the  Isth- 
mus of  Panama.  This  engagement,  however,  has  never  been 
acknowledged  to  embrace  the  duty  of  protecting  the  road 
across  it  from  the  violence  of  local  factions.  Although  sodi 
protection  was  of  late  effidoitly  given  by  the  force  under 
the  command  of  Admiral  Almy,  it  appears  to  have  been 
granted  with  the  consent  and  at  the  instance  of  the  local 
authorities.'*  It  is,  however,  r^;arded  as  the  undoubted 
duty  of  the  Colombian  Government  to  protect  the  road 
against  attacks  from  local  insurgents.  The  disdiarge  of 
this  duty  will  be  insisted  upon." 


"Mr.  Seward  to  Mr.  Burton,  Nov.  9th,  1865,  Senate  Document,  58th 
Cong.,  2d  Session,  No.  143,  p.  27. 
*  Wharton's  Digest,  Vol.  a,  p.  105. 
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Mr.  Fish  instructed  Mr.  Scruggs,  our  Minister  to  Colom- 
bia, in  the  same  sense,  and  directed  him  to  demand  the  ful- 
filment of  the  Colombian  guarantee  of  free  transit.  Mr. 
Scruggs  accordingly  addressed  a  letter  to  the  Colombian  Sec- 
retary, Jil  Colunje  (our  old  revolutionary  friend,  perhaps), 
in  which  he  used  the  following  language : 

'"  By  the  treaty  with  New  Granada  of  1846,  the  obliga- 
tions of  which  were  assumed  by  its  successor,  the  United 
States  of  Colombia,  the  government  of  the  undersigned  en- 
gaged to  guarantee  the  neutrality  of  the  Isthmus  of  Panama. 
But  this  engagement  has  never  been  acknowledged  to  em- 
brace the  duty  of  protecting  the  road  across  the  Isthmus  from 
the  violence  of  local  factions.  It  is  therefore  regarded  as  the 
undoubted  duty  of  the  Government  of  Colombia  to  protect 
that  road  against  the  attacks  from  local  insurgents. 

The  undersigned  is  accordingly  instructed  by  his  govern- 
ment to  bring  the  matter  to  the  attention  of  your  Excellency, 
and  to  ask  that  a  sufficient  force  be  kept  on  the  Isthmus  to 
deter  attacks  upon  the  road,  its  officers  and  employees.''  '^ 

The  Colombian  Secretary  responded  as  follows : 

""  As  the  honorable  Minister  in  his  note  observes,  the  stipu- 
lations of  the  treaty  of  1846,  by  which  his  government  com- 
promised itself  to  guarantee  the  neutrality  of  the  Isthmus  of 
Panama,  did  not  include  the  obligation  to  protect  the  railroad 
against  the  class  of  violences  referred  to,  the  undersigned 
makes  known  from  the  present  that  the  Colombian  Govern- 
ment has  considered,  (md  will  always  consider  as  its  exclusive 
function  and  duty  to  give  that  protection,  a  protection  which 
this  government  has  never  refused,  although  it  may  have 
appeared  inadequate  during  the  late  disturbances,  on  account 
of  the  magnitude  of  the  acts  committed  at  so  great  a  distance 
from  this  capital.  Furthermore,  the  undersigned  communi- 
cates to  his  Excellency  the  Minister,  that  on  the  fifteenth  of 
the  present  month  a  decree  was  made,  to  the  end  that  here- 
after no  disturbance  may  be  permitted  on  the  line  of  the  rail- 
way, a  decree  for  the  prompt  enforcement  of  which  there 


"Mr.  Scruggs  to  Mr.  Colunje,  Dec.  19th,  1873*  Foreign  Relations, 
1874-75.  p.  3S6. 
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will  always  be  a  saffidcnt  natkmal  force  in  Panama  at  the 
disposal  of  the  state  govemment''  ^ 

On  first  reading  these  csqkressioas  seem  dedsive  against 
the  amstructiQn  contended  for.  But  it  most  be  remembered 
that  when  Mr.  Fish  and  Mr.  Scruggs  said  that  ''  the  guar- 
antee had  never  been  adcnowledged  to  embrace  the  duty  of 
protecting  the  road  across  it  (the  Isthmus)  from  the  violence 
of  local  Actions,"  they  were  evidently  referring  to  Mr. 
Seward's  action  in  1865,  and  that  Mr.  Seward  had  expressly 
limited  himself  to  deciding  the  case  before  him — ^viz.,  a  case 
where  the  freedom  of  transit  was  not  even  alleged  to  be  in 
danger  and  where,  therefore,  it  was  entirely  unnecessary  to 
consider  the  effect  of  the  guarantee  we  are  now  discussing, 
the  guarantee  of  the  neutrality  of  the  Isthmus  with  the  view 
that  the  freedom  of  transit  should  not  be  interrupted.  It  was 
only  necessary  for  Mr.  Sevrard  to  construe  the  guarantee  of 
sovereignty  and  property.  Again  it  is  to  be  noted  that  in 
the  actual  circumstances  which  Mr.  Fish  and  the  Colombian 
Secretary  had  in  mind,  it  was  dearly  the  duty  of  Colombia 
to  protect  the  road  under  her  primary  guarantee  of  the  free- 
dom of  transit  She  had  been  shamefully  derdict  in  not 
maintaining  suffident  troops  on  the  Isthmus  to  fulfil  her  en- 
gagements; the  few  troops  present  had  gone  over  to  tiie  in- 
surgents, and  it  had  become  necessary  for  the  United  States 
to  intervene  to  protect  the  freedom  of  transit  against  the 
national  troops  of  Colombia.  In  asserting  and  admitting  tiie 
primary  duty  and  privil^ne  on  the  part  of  Ccdombia  under 
these  drcumstances  both  Mr.  Fish  and  the  Colombian  Secre- 
tary seem  to  have  lost  sight  of  the  fact  that  this  did  not  by 
any  means  n^;ative  the  existence  of  a  secondary  duty  and 
privil^fe  on  the  part  of  the  United  States.  Mr.  Fish  in 
making  an  entirdy  proper  demand  seems  to  have  rdied  on 
a  mistaken  reference  to  a  former  precedent;  the  Colombian 
Secretary  in  admitting  a  plain  duty  seems  to  have  incau- 
tiously conceded  more  than  was  necessary. 

But  whatever  importance  mig^t  attach  to  this  inddent 
standing  alone,  the  views  then  expressed  have  been  long  since 

*  Foreign  Relatiom,  i874r-7S,  p.  356. 
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repudiated  by  both  governments.  Mr.  Scruggs  stayed  at  his 
post  long  enough  to  see  the  Department  at  Washington  aban- 
don the  ground  he  had  apparently  won.  In  1885  the  revolu- 
tion which  resulted  in  the  establishment  of  the  present  Cen- 
tralized Republic  was  in  progress ;  the  local  government  was 
powerless  to  protect  the  transit.  The  Colombian  Government 
thereupon  informed  Mr.  Scruggs : 

"  That  the  time  has  arrived  for  soliciting  the  intervention 
of  the  government  which  your  Excellency  so  worthily  repre- 
sents in  accordance  with  Article  35  of  the  treaty  of  Dec.  12th, 
1846,  to  the  end  that  pending  the  arrival  there  of  the  national 
troops  said  government  will  undertake  to  maintain  harmless 
the  rights  and  authority  of  the  Colombian  Government  in  the 
State  of  Panama."  *• 

In  response  to  this  request  American  forces  were  landed  to 
protect  the  transit.  Secretary  Bayard  informed  the  Colom- 
bian Minister  that  this  was  done  "  solely  in  order  that  the 
duty  might  be  fulfilled  which  is  rendered  incumbent  upon  the 
nation  by  the  treaty  of  1846"  •*  Or  as  President  Qeveland 
put  it  in  his  Annual  Message  in  1885 :  **  Emergencies  grow- 
ing out  of  the  civil  war  in  the  United  States  of  Colombia  de- 
manded ...  the  employment  of  armed  forces  to  fulfil  its 
guarantees  under  the  thirty-fifth  article  of  the  treaty  of 
1846/'  President  Qeveland  and  Secretary  Bayard  com- 
pletely ignored  the  dictum  of  Secretary  Fish  in  1873  and 
asserted  and  acted  upon  the  proposition  that  the  American 
guarantee  of  the  neutrality  of  tiie  Isthmus  with  the  view 
that  transit  might  not  be  interrupted  extended  to  domestic 
as  well  as  foreign  diffictilties. 

This  ruling  was  followed  by  President  Roosevelt  when 
he  directed  the  landing  of  American  forces  during  the  domes- 
tic disturbances  of  1901  and  1902  avowedly  to  enforce  the 
guarantees  of  the  treaty.  In  the  first  of  these  instances  the 
American  marines  were  landed  at  the  request  of  the  local 
authorities,  in  the  second  without  such  request    But  both 

"Mr.  Rcstrcpo  to  Mr.  Scruggs,  April  14th,  1885,  Foreign  Relations, 
i88s  p.  210. 

*Mr.  Becerra  to  Mr.  Bayard,  April  4th,  1885  (memorandum  of  con- 
versation), Senate  Document,  58th  Congress,  ad  Se&sion,  No.  143,  p.  63. 
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instances  are  equally  good  authority  for  the  proposition  in 
which  we  are  at  present  interested. 

Our  survey  of  the  precedents  shows  that  American  troops 
have  been  landed  seven  times  during  domestic  insurrections; 
that  the  application  of  the  guarantee  of  neutrality  to  domestic 
difiiculties  has  never  been  denied  except  by  way  of  dictum  in 
1873  f  ^hat  it  has  since  that  time  been  three  times  esquressly 
asserted,  twice  with  the  hearty  approval  of  both  governments. 
Under  these  circumstances  it  would  seem  that  we  are  justi- 
fied in  concluding  that  the  precedents  sustain  our  a  priori 
conclusion  that  the  American  guarantee  of  the  neutrality  of 
the  transit  route  applies  to  both  domestic  insurrections  and 
foreign  wars. 

The  second  question  which  we  have  propounded  in  re- 
gard to  the  American  guarantee  of  neutrality  is :  Does  it 
become  effective  only  upon  the  demand  of  New  Granada 
or  may  the  United  States  intervene  upon  their  own  mo- 
tion?" 


"^AU  discussion  of  the  interesting  questions  which  might  arise  as  to 
the  duties  of  the  United  States  when  requested  to  fulfil  the  guarantees 
by  New  Granada  is  omitted  from  the  text  as  unnecessary  for  our  present 
purpose.  It  will  be  noted  that  according  to  our  interpretation  of  the 
treaty  New  Granada  and  the  United  States  boUi  guarantee  the  freedoiB 
of  transit  across  the  Isthmus.  This  would  be  inconsistent  and  mean- 
ingless unless  we  admit  that  there  are  some  circumstances  under  whidi 
New  Granada  may  rightfully  shift  her  primary  liability  to  the  United 
States.  What  these  circumstances  are  is  not  stated  in  the  treaty;  we 
are  left  to  find  them  out  as  best  we  may.  New  Granada  being  in  pos- 
session of  the  Isthmus,  undoubtedly  one  prerequisite  to  any  right  on 
her  part  to  expect  the  assistance  of  the  United  States  in  the  mainte- 
nance of  free  transit  is  a  request  to  that  effect  on  the  part  of  New 
Granada.  But  is  the  United  States  always  bound  to  intervene  upon 
request?  Or  is  it  necessary  that  traffic  be  actually  interrupted?  Or 
does  New  Granada  owe  a  duty  to  exhaust  all  available  means  at  her 
command  before  calling  upon  the  United  States?  These  questions 
have  never  been  authoritatively  answered.  The  interests  of  the  United 
States  in  the  freedom  of  transit  have  been  so  great  that  there  has  been 
little  disposition  to  define  or  limit  the  occasions  on  which  New  Granada 
has  a  right  to  our  assistance.  Perhaps  the  most  useful  suggestions  on 
the  subject  are  those  made  by  Captain  Perry  of  the  "  Iowa"  in  1901. 
He  expressed  the  opinion  that  it  was  unquestionably  the  duty  of  Co- 
lombia to  exhaust  her  own  means  of  maintaining  the  freedom  of  tran- 
sit before  calling  upon  the  United  States,  but  added  that  as  a  practical 
matter  he  would  act  as  soon  as  traffic  was  actually  interrupted.    But 
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The  rule  of  construction  governing  this  question  is  un- 
questioned.   Hall  states  it  as  follows : 

**  Guarantees  may  either  be  mutual  and  consist  in  the  as- 
surance to  one  party  of  something  for  its  benefit  in  consid- 
eration of  the  assurance  by  it  to  the  other  of  something  else 
to  the  advantage  of  the  latter,  as  in  the  treaty  of  Tilsit,  by 
which  France  and  Russia  guaranteed  to  each  other  the  in- 
tegrity of  their  respective  possessions ;  or  they  may  be  under- 
taken by  one  or  more  powers  for  the  benefit  of  a  third,  as  in 
the  treaty  of  the  isth  of  April,  1856,  by  which  England, 
Austria,  and  France  guaranteed  '  jointly  and  severally  the 
independence  and  the  integrity  of  the  Ottoman  Empire,  re- 
corded in  the  treaty  concluded  at  Paris  on  the  30th  of 
March ;'  or,  finally,  they  may  be  a  form  of  assuring  the  ob- 
servance of  an  arrangement  entered  into  for  the  general 
benefit  of  the  contracting  parties,  as  in  the  treaties  of  183 1 
and  1839,  by  which  Belgium  was  constituted  an  independent 
and  neutral  state  in  the  common  interests  of  the  contracting 
powers,  and  while  placed  under  an  obligation  to  maintain 
neutrality  received  a  guarantee  that  it  should  be  enabled  to 
do  so,  or  in  the  treaty  of  November,  1855,  by  which  Sweden 
and  Norway  engaged  not  to  cede  or  exchange  with  Russia, 
nor  to  permit  the  latter  to  occupy  any  part  of  the  territory 
belonging  to  the  crowns  of  Sweden  and  Norway,  nor  to 
concede  any  right  of  pasturage  or  fishery  or  other  rights  of 
any  nature  whatsoever,  in  consideration  of  a  guarantee  by 
England  and  France  of  the  Swedish  and  Norw^an  terri- 


be  declined  to  interfere  on  the  request  of  the  local  authorities  when 
they  merdy  feared  that  tnffic  mifl^t  be  interrupted  in  the  future.  The 
captain's  exegesis  did  not  meet  the  approval  of  the  local  authorities. 
He  TtpoTta  to  die  Secretary  of  the  Navy: 

"This  seemed  a  disappointment  to  them,  as  they  evidently  wanted 
me  to  land  at  once,  thinking  by  so  doing  it  might  prevent  the  liberals 
from  coming  in  and  capturing  Panama.  In  other  words,  in  their  weak- 
ness and  incapacity  they  want  the  United  States  to  protect  them  from 
their  enemies,  while  Uiey  sit  hopelessly  incompetent  The  Alcalde,  who 
was  present,  could  not  refrain  from  making  some  remarks  which  were 
offensive  about  a  house  burning  and  not  coming  to  put  it  out,  which 
necessitated  my  speaking  to  him  in  a  sharp  manner.  They  then  with- 
drew." See  Senate  Document,  58th  Cong.,  2d  Session,  No.  143*  PP> 
aox  and  209. 
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tory.  In  the  two  fonner  cases  a  guarantor  can  only  inter- 
vene on  the  demand  of  the  party  or,  where  more  than  one  is 
concerned,  of  the  parties  interested,  because  the  state  in  favor 
of  which  the  guarantee  has  been  given  is  the  best  judge  of 
its  own  interests,  and  as  the  guarantee  purports  to  have  been 
given  solely  or  at  least  primarily  for  its  benefit,  no  advantage 
which  may  happen  to  accrue  to  the  guaranteeing  state  from 
the  arrangements  to  the  preservation  of  which  the  guarantee 
is  directed,  can  invest  that  latter  power  with  a  right  to  en- 
force them  independently.  In  the  last-mentioned  case,  on  the' 
other  hand,  any  guarantor  is  at  liberty  to  take  the  initiative, 
every  guaranteeing  state  being  at  the  same  time  a  party 
primarily  benefited.''  •* 

If,  therefore,  the  American  guarantee  of  the  freedom  of 
transit  (and,  of  course,  the  same  is  true  of  the  guarantee  of 
sovereignty)  was  inserted  for  the  benefit  of  New  Granada 
alone,  the  United  States  has  no  right  to  enforce  it  except  on 
the  request  of  New  Granada.  If,  on  the  other  hand,  the 
guarantee  was  inserted  for  the  benefit  of  the  United  States 
alone  or  for  the  joint  benefit  of  the  United  States  and  New 
Granada,  the  United  States,  being  in  either  case  a  party 
primarily  interested,  may  intervene  whenever  in  their  opimoo 
a  proper  occasion  has  arisen.  We  must  therefore  decide 
whether  the  American  guarantee  confers  a  right  or  admowl- 
edges  a  duty  or  whether  it  does  both. 

To  decide  this  question  we  must  examine  die  stqnilations 
of  the  treaty  in  the  light  of  the  circumstances  of  its  origin  and 
the  facts  of  its  history.    The  treaty  reads : 

**  And,  $11  order  to  secure  to  themselves  the  tranquil  amd 
constant  enjoyment  of  these  advantages,  and  as  an  especial 
compensation  for  the  said  advantages  and  for  the  favors 
they  have  acquired  by  the  fourth,  fifth,  and  sixtfi  articles  of 
this  treaty,  the  United  States  guarantee,  etc" 

It  is  submitted  that  on  its  face  this  sentence  says  that  there 
are  two  reasons  for  giving  the  guarantee :  first,  it  was  given 
in  order  that  the  United  States  may  secure — i.e.,  maintain — 
a  free  and  constant  right  of  transit  (the  transit  being  the 

■Hall,  p.  356. 
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advantage  referred  to;  see  treaty  as  quoted  supra)  ;  second, 
it  was  given  as  an  especial  compensation  for  this  right  of 
transit  and  for  the  abolition  of  the  differential  duties  granted 
by  the  fourth,  fifth,  and  sixth  articles.  The  first  reason  is 
for  the  advantage  of  the  United  States;  the  second  for  the 
advantage  of  New  Granada.  The  first  reason  indicates  a 
benefit  to  the  United  States;  the  second  a  burden  on  the 
United  States.  The  first  makes  the  guarantee  a  right;  the 
second  a  duty. 

As  far  as  phraseology  goes,  neither  of  these  reasons  is 
given  precedence  over  the  other.  The  words  "  As  an  espe- 
cial compensation"  do  not  mean  especially  as  a  compensation. 
They  refer  to  the  fact  that  the  United  States  had  already 
given  a  general  compensation  for  the  abolition  of  the  differ- 
ential duties  by  the  Granadian  government  by  agreeing  to 
a  reciprocal  abolition  on  their  own  part.  In  so  far  as  the 
language  of  the  sentence  assigns  any  priority  to  one  reason 
over  the  other,  it  may  fairly  be  claimed  for  the  reason  which 
is  first  stated.  But  this  is  not  necessary;  it  is  sufficient  if 
we  establish  that  two  coordinate  reasons  are  given. 

It  will  be  remembered  that  there  are  also  two  distinct  guar- 
antees given  by  the  United  States. 

The  United  States  guarantee  the  perfect  neutrality  of  the 
Isthmus  to  the  end  that  free  transit  may  not  be  interrupted. 

The  United  States  guarantee  the  property  and  sovereignty 
of  Colombia  over  the  Isthmus  as  against  any  foreign  power. 

It  is  not  claimed  that  any  precise  apportionment  of 
benefit  and  burden  between  these  two  guarantees  can  be 
made,  and  it  is  admitted  that  it  might  at  times  (especially 
in  view  of  our  policy  of  late  years)  be  thought  an  advantage 
to  the  United  States  to  have  the  right  to  warn  foreign  powers 
off  the  Isthmus,  even  though  not  actually  interrupting  the 
traffic;  and  it  is  likewise  admitted  that  the  intervention  of 
the  United  States  to  keep  the  transit  open  should  operate 
for  the  benefit  of  New  Granada.  It  is  however  suggested 
that  while  the  guarantee  of  freedom  of  transit  is,  in  the  sense 
in  which  the  word  is  used  by  Hall,  a  primary  benefit  to  both 
parties,  it  is  especially  a  benefit  to  the  United  States,  while 
the  guarantee  of  sovereignty  and  property  is  especially  a 
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benefit  to  New  Granada.    These  views  find  confirmation  in 
the  history  of  the  n^otiations  leading  up  to  the  treaty. 

Although  as  early  as  1843  ^^^  Granadian  Government 
had  offered  to  conclude  treaties  with  Great  Britain,  France, 
and  the  United  States  providing  for  a  guarantee  of  the  neu- 
trality of  the  Isthmus,  and  although  this  offei*  had  been 
brought  to  the  attention  of  the  State  Department,  Mr.  Bid- 
lack  was  sent  to  negotiate  a  general  commercial  treaty  with 
New  Granada  and  a  treaty  with  reference  to  the  right  of 
transit  over  the  Isthmus  without  instructions  as  to  the  policy 
of  the  United  States  in  regard  to  the  guarantee."  The  treaty 
between  the  United  States  and  Venezuela  of  1836  was  taken 
as  the  basis  of  negotiations.  The  Granadian  negotiator, 
however,  insisted  that  the  provisions  in  regard  to  the  transit 
of  the  Isthmus  should  be  inserted  in  the  general  treaty,  and 
that  these  provisions  should  include  a  guarantee  of  Grana- 
dian "  territorial  possession"  of  the  Isthmus.  The  points 
involved  are  important  and  I  shall  quote  liberally  from  the 
despatches. 

Mr.  Bidlack  to  Mr.  Buchanan,  Dec  9th,  1846: 
**  .  .  .  I  had  intended  to  endeavor  to  agree  upon  the  terms 
of  a  separate  treaty  in  relation  to  the  Isthmus  of  Panama; 
but  in  our  conversation  yesterday  Mr.  Mallarino  intimated 
that  it  would  be  advisable  to  include  both  questions  or  sub- 
jects in  the  one  treaty,  stating  among  other  reasons  that  he 
did  not  wish,  as  long  as  it  could  be  avoided,  to  call  the  atten- 
tion of  the  British  legation  or  Government  to  the  movement; 
and  that  if  the  Granadian  Government  abolished  the  differ- 
ential duties,  and  ceded  to  the  United  States  the  right  of 
way  across  the  Isthmus,  he  prestmied  the  United  States 
would  guarantee  to  New  Granada  the  Isthmus,^^  or  at  least 
as  much  of  it  as  was  required  for  the  construction  of  a  canal 
or  railroad  upon  the  most  favorable  route;  and,  moreover, 
that  it  was  important  that  this  guarantee  should  appear  in 
the  treaty  as  a  condition  for  the  right  of  way  and  the  aboli- 
tion of  the  discriminating  or  differential  duties;  ••  otherwise 

*  Senate  Document,  58th  Coag^  ist  Session,  No.  17,  pp.  14-24. 
**  Italics  in  original. 

*  Italics  mine. 
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New  Granada  would  be  obliged  to  grant  the  same  privileges 
unconditionally  to  England,  with  which  government  they 
had  a  treaty  to  that  effect."  *• 

In  the  "  secret  and  confidential"  report  on  reasons  which 
should  make  the  treaty  agreeable  to  the  United  States,  to 
which  reference  has  already  been  made,  the  Granadian  Sec- 
retary, while  arguing  that  the  guarantee  will  be  advantageous 
for  the  United  States,  insists  that  it  shall  appear  as  a  con- 
sideration for  the  abolition  of  the  differential  duties,  that  is, 
as  a  burden,  for  the  reasons  stated  above  by  Mr.  Bidlack  and 
for  the  additional  reason  noted  once  before,  that  England 
and  the  other  European  powers  would  be  tempted  or  forced 
to  join  in  the  guarantee  in  order  to  participate  in  the  com- 
mercial advantages  of  the  abolition. 

Mr.  Bidlack  gives  his  impressions  and  conclusions  based 
upon  Mr.  Mallarino's  arguments  and  his  own  reflections  in 
his  report  to  Secretary  Buchanan,  Dec.  14.    He  writes: 

''  .  .  .  With  regard  to  the  right  of  transit  and  free  pass- 
age over  the  Isthmus  which  appeared  to  me  to  be  becoming 
of  mare  and  more  importance  every  day,^''  I  have  only  to  re- 
mark that  I  have  procured  the  *  largest  liberty'  and  the  very 
best  terms  that  cotdd  be  obtained. 

"I  could  not  obtain  these  terms  without  consenting  to 
guaranty  the  integrity  and  neutrality  of  the  territory;  and,  in 
fact,  it  seemed  to  me,  upon  reflection,  that  in  order  to  pre- 
serve the  rights  and  privileges  thus  ceded,  it  would  be  both 
the  policy,  the  interest,  and  the  duty  of  the  United  States  to 
enter  into  cm  obligation  to  protect  them."  *• 

That  is,  Mr.  Bidlack  accepted  the  provisions  in  regard  to 
the  guarantee  for  two  reasons :  first,  because  they  were  de- 
manded by  the  Granadian  Secretary;  second,  because  on  re- 
flection he  had  concluded  that  they  were  demanded  by  the 
best  interests  of  the  United  States.  The  final  stages  of  the 
negotiations  are  best  told  in  the  protocol  of  a  conference  held 
between  Mr.  Bidlack  and  Mr.  Mallarino  signed  at  the  same 
time  with  the  treaty. 

**  Senate  Doc,  58th  Cong.,  ist  Session,  No.  17,  p.  22. 

"  Italics  in  original 

*  Senate  Document,  58th  Cong.,  ist  Session,  No.  17,  p.  24. 
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from  the  often  quoted  phrase  in  the  message  transmitting  the 
treaty  to  the  Senate : 

"  The  treaty  does  not  propose  to  guaranty  a  territory  to  a 
foreign  nation  in  which  the  United  States  will  have  no  com- 
mon interest  with  that  nation.  On  the  contrary,  we  are  more 
deeply  and  directly  interested  in  the  subject  of  this  guaranty 
than  New  Granada  herself  or  any  other  power."  *® 

The  question  as  to  whether  it  was  necessary  for  the  United 
States  to  wait  for  the  permission  of  G>lombia  to  enforce  the 
guarantee  of  the  treaty  of  1846  arose  in  connection  with  an 
amusing  incident  in  1866.^^  Alexander  McKee,  United 
States  consul  at  Panama,  died  Sept  ist,  1866.  While  the 
President  of  the  State  of  Panama,  surrounded  by  his  func- 
tionaries, was  on  his  way  to  attend  the  funeral  he  perceived 
that  a  party  of  armed  people  belonging  to  the  marine  of  the 
North  American  Union  had  disembarked,  together  with  a 
band  of  music,  and  he  was  **  under  the  painful  necessity  of 
declining  and  causing;'  the  other  authorities  to  decline  attend- 
ing said  obsequies,  because  permission  to  disembark  said 
force  had  not  been  asked  of  him."  The  President  therefore 
protested  to  the  American  admiral  in  charge  against  this 
conduct,  and  going  beyond  the  matter  in  hand  he  announced 
that  in  case  it  should  '*  be  necessary  to  disembark  forces  in 
the  future"  it  must  not  be  done  without  his  consent."    Ad- 

*  Message  to  Senate,  Feb.  15th,  1847. 

'This  is  not  the  first  reference  to  the  matter  to  be  found  in  the 
despatches.  Consul  Rice  in  his  report  to  the  Department  of  the  land* 
ing  of  American  marines  with  the  permission  of  the  local  authoritiet 
in  March,  1856^  takes  occasion  to  say: 

"But  without  such  permission  we  should  have  deemed  it  proper  to 
land  the  marines  under  the  instructions  to  Consul  McKee  and  myself 
from  the  Government  at  Washington  .  .  .  embodied  in  a  despatch  from 
the  Secretary  of  the  Navy,  at  the  instance  of  the  Secretary  of  State, 
to  the  commander  of  the  ship-of-war  on  this  station,  dated  June  21st, 
1862,  from  which  I  quote :  '  You  will  therefore  put  yourself  in  commu- 
nication with  the  United  States  consuls  on  the  Isthmus,  and  upon  their 
requisition  use  the  force  at  your  command  for  the  protection  of  Ameri- 
cans in  their  person  and  property,  and  for  the  security  of  the  railroad 
company  in  all  their  rights.'  It  is  believed  that  the  United  States  has 
always  maintained  the  view  expressed  in  these  instructions."  See  Mr. 
Rice  to  Mr.  Seward,  March  15th,  1865,  Senate  Document,  58th  Con- 
gress, 2d  Session,  No.  143,  P-  ^^ 

*  Foreign  Relations,  1866^  p.  459. 
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miral  Pearson  responded,  explaining  that  the  marines  were 
without  ball  cartridges  and  that  the  band  was  unarmed,  and 
apologizing  for  his  failure  to  obtain  permission  before  land- 
ing in  the  particular  instance,  but  taking  up  the  challenge 
contained  in  the  obiter  remarks  of  the  President  at  the  close 
of  his  letter  he  avowed  his  intention  under  the  sanction  of 
the  treaty  of  landing  to  preserve  order  whenever  it  became 
necessary,  with  or  without  permission.^'  This  apology  seems 
to  have  been  considered  worse  than  the  original  offence.  It 
was  communicated  by  the  President  of  Panama  to  the  central 
government  and  called  forth  a  formal  note  to  Minister  Bur- 
ton.   The  G>lombian  Secretary  says : 

**  Agreeably  to  the  said  thirty-fifth  article,  said  guarantee 
is  expressly  declared  to  be  an  especial  compensation  for 
favors  acquired  by  the  United  States  of  North  America  in 
that  State.  The  guarantee  is,  therefore,  not  a  right  pertain- 
ing to  them,  but  an  obligation,  a  service,  contracted  by  them, 
which  redounds  to  their  interest,  but  which  cannot  take  the 
character  of  a  power  or  jurisdiction.  But  by  giving  to  said 
guarantee  the  interpretation  implied  in  the  pretensions  of 
Rear-Admiral  Pearson,  it  would  be  converted  into  an  addi- 
tional favor  to  the  United  States  of  North  America,  a  favor 
which  would  require  on  the  part  of  Colombia  the  abdication 
of  her  sovereignty.*'  ..."  The  way  or  transit  across  the 
Isthmus  shall  be  open  to  the  citizens  and  Government  of  the 
United  States  of  North  America,  agreeably  to  said  Article 
35,  but  neither  this  nor  any  other  article  of  the  treaty  implies 
the  right  of  disembarking  troops  on  that  territory  without 
previous  notice,  and  then  subject  to  the  conditions  of  the 
treaty."  .  ,  .** 

It  would  be  easy  to  agree  with  these  conclusions  if  the 
premise  was  sound,  but,  as  we  have  seen,  the  guarantee  was 
in  form  and  in  substance  both  a  benefit  and  a  burden. 

Minister  Burton  referred  this  correspondence  to  Secretary 
Seward,  who  thus  had  an  opportunity  to  pass  upon  the  point 
in  which  we  are  interested.    Unfortunately  for  us,  Seward 


*  Foreign  Relations,  1866^  p.  46a 
-Ibid.,  p.  458. 
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was  cooductuig  the  State  Dqiartment  instead  of  writiiig  a 
oommentary  on  the  treaty  for  the  benefit  of  posterity.  In 
an  elaborate  deqiatch  five  pages  l<Mig  he  evades  the  point  as 
follows : 

''  The  entire  controversy  is  uncalled  for  by  any  proceed- 
ings which  have  been  taken  by  Admiral  Pearson,  or  by  any 
exigency  that  has  arisen  in  our  relations  with  tiie  Govern- 
ment of  G>lombia.  .  .  .  We  are  not  now  under  any  neces- 
sity to  confess  the  obligations  or  to  daim  the  benefits  which 
result  from  that  most  interesting  relation.  ...  A  govern-' 
ment  cannot  justly  be  expected  to  give  esqilanatioos  and 
guarantees  in  rq;ard  to  the  course  it  vnll  adopt  in  hypo- 
thetical cases,  where  it  has  neither  itself  done,  nor  suffered 
its  agents  to  do,  any  act  which  implies  a  want  of  fidelity  to 
its  treaties  and  other  international  obligations.''  ^* 

Seward  concludes  his  de^atch  with  a  few  general  ob- 
servations upon  the  respective  ri^ts  and  duties  arising  under 
the  treaty  and  the  spirit  in  which  they  would  be  approadied 
by  the  United  States  which  will  be  quoted  hereafter. 

It  is  gratifying  to  know  that  Seward's  purpose  was  ac- 
complished. The  President  of  G>lombia  read  tiie  deqiatcfa 
with  **  peculiar  satis&ction"  and  the  Secretary  was  of  the 
opinion  ''that  the  correct  estimate  placed  upon  the  fadts 
which  have  led  to  this  communication  have  fixed  definitdy 
the  meaning  of  the  treaty,  and  will  serve  as  a  point  of  de- 
parture for  whatever  political  emergency  may  occur."  ^*  Sec- 
retary Seward  evidently  did  not  let  the  American  naval  offi- 
cers find  out  that  he  had  provided  any  point  of  **  dq>arture" 
from  their  customary  conduct,  for  in  August,  1867,  we  find 
the  Colombian  Government  again  complaining  of  the  un- 
authorized landing  of  American  marines,  which,  as  Mr. 
Burton  reported  to  Secretary  Seward,  he  was  "  unofficially 
informed"  originated  in  naval  officers  mistaking  rockets  sent 
up  in  the  city  by  the  populace  on  a  holy  day  for  the  signs 
agreed  upon  by  the  United  States  consul,  naval  officers,  and 


*  Foreign  Rdations,  1866-67,  P-  5^ 
-Ibid.,  p.  565. 
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Panama  Railroad  for  the  landing  of  forces  to  protect  Ameri- 
can citizens  and  property."  *^ 

The  question  which  Secretary  Seward  waived  aside  in 
1866  has  never  been  satisfactorily  answered,  owing  to  the 
fact  that  G>lombia  has  been  only  too  glad  to  secure  the  pres- 
ence of  American  troops  on  the  Isthmus.  According  to  the 
TtpoTt  submitted  to  the  Senate  on  behalf  of  the  State  De- 
partment in  response  to  a  resolution  inquiring  into  the 
various  occasions  on  which  American  forces  have  been 
landed  on  the  Isthmus  and  the  circumstances  under  which  it 
has  been  done,  it  appears  that  American  troops  have  been 
landed  four  times  since  1866— viz.,  in  1873,  1885,  1901,  and 
1902.  In  all  of  these  occasions  except  the  last  the  G>lombian 
Government  suggested  or  assented  to  the  landing.^'  In  1902 
the  landing  was  made  ''  solely  on  the  initiative  of  the  United 
States,  the  local  authorities  being  notified  in  advance."  Al- 
though the  G>lombian  Government  and  its  local  officials 
protested  strongly  against  the  methods  employed  to  keep  the 
transit  free  upon  this  occasion,  the  published  correspondence 
does  not  show  that  any  particular  protest  was  made  on  the 
ground  that  the  landing  was  made  without  permission. 

The  failure  to  exercise  a  right  when  there  has  been  no  occa- 
sion for  it  is  no  argument  against  its  existence.  The  fact 
that  the  Colombian  Government  has  been  quick  to  request 
American  aid,  and  that,  therefore,  it  has  in  general  not  been 
necessary  to  volunteer  assistance,  does  not  indicate  that  it 
would  not  have  been  proper  to  do  so.    And  in  the  only  in- 

"  Foreign  Relations,  1866,  p.  568. 

*  Senate  Document,  58th  Congress,  24  Session,  No.  143,  p.  3. 

In  1885,  however,  nnder  President  Cleveland,  while  it  appears  as  a 
matter  of  fact  that  the  American  marines  were  not  landed  until  re- 
quested by  the  local  authorities,  Secretary  Bayard's  whole  attitude, 
as  reflected  in  a  conversation  with  the  Colombian  Minister  on  April 
3d,  1885,  and  formally  recorded  in  a  note  of  the  Colombian  Minister 
to  Mr.  Bayard  the  following  day,  was  to  the  effect  that  he  did  not 
consider  the  request  of  Colombia  a  necessary  prerequisite  to  inter- 
vention on  the  part  of  the  United  States.  Mr.  Bayard  formally  de- 
clared "  that  the  United  States  forces  were  to  be  sent  to  the  Isthmus 
in  pursuance  of  the  spontaneous  action  of  the  United  States  Govern- 
ment." See  Commander  Clark  to  Mr.  Chandler,  Jan«  18th,  1885,  Senate 
Document,  58th  Cong.,  2d  Session,  No.  I43i  P-  53;  Mr.  Becerra  to  Mr. 
Bayard,  April  4tb,  1885,  Ibid,  p.  61. 
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Stance  where  the  United  States  acted  on  its  own  motion  the 
G)lombian  Government  does  not  seem  to  have  protested. 
There  is  certainly  no  practical  construction  to  control  the 
result  which  we  have  reached  from  the  examination  of  the 
text  of  the  treaty  and  the  circumstances  of  its  origin.  We 
must  conclude  that  the  United  States  have  the  right  under 
the  treaty  to  land  forces  to  protect  the  transit  route  when- 
ever in  their  opinion  the  local  authorities  cannot  protect  it^* 

*It  has  been  frequently  argued  (see  North  American  Review  lor 
February,  1904,  article  on  "  The  Fifty  Mile  Order^)  that  the  fact  thai 
President  Buchanan  in  three  annual  messages  and  one  special  message 
asked  Congress  to  empower  the  President  to  intervene  to  protect  die 
free  transit  from  sea  to  sea  via  Nicaragua,  Panama,  and  Tehuantepec, 
indicates  that  he  did  not  believe  that  the  United  States  had  the  right 
to  enforce  the  guarantees  of  the  treaty  of  1846  on  their  own  motion. 
Careful  examination  of  the  messages  shows  that  President  Buchanan's 
diflBculties  were  with  Constitutional  rather  than  International  Law.  He 
notes  the  fact  that  the  United  States  had  a  treaty  in  regard  to  P^mama 
and  refers  to  it  as  follows: 

"  In  reference  to  the  Panama  route  the  United  States  by  their  esdsl* 
ing  treaty  with  New  Granada  expressly  guarantee  the  neutrality  of  tlw 
Isthmus  '  with  the  view  that  the  free  transit  from  one  to  the  other  sea 
may  not  be  interrupted  or  embarrassed  at  any  future  time  while  this 
treaty  exists/  "...**  These  treaty  stipulations  with  New  Granada  and 
Mexico,  in  addition  to  the  considerations  applicable  to  the  Nicaragua 
route,  seem  to  require  legislation  for  the  purpose  of  carrying  them  into 
effect"    (Richardson,  Vol.  5,  p.  517) 

Nevertheless  he  classes  together,  intervention  to  protect  the  Panama 
route  according  to  the  provisions  of  the  treaty,  intervention  in  Nica- 
ragua  without  any  treaty,  and  general  intervention  to  protect  the  lives 
and  property  of  American  citizens  in  emergencies  in  all  revolutiooafy 
ports,  and  asks  Congress  to  give  him  power  to  act  in  all  these  cases. 
He  says: 

"He  (the  President)  cannot  without  transcending  his  constitntioiial 
power  direct  a  gun  to  be  fired  into  a  port  or  land  a  seaman  or  marine 
to  protect  the  lives  of  our  countrymen  on  shore  or  to  obtain  redress 
for  a  recent  outrage  on  their  propoty."    (Richardson,  Vol.  5,  p.  559.) 

President  Buchanan  needed  no  authority  according  to  our  municipal 
law  to  act  under  the  treaty  or  in  general  emergencies.  C>>ngress  could 
give  him  none  under  International  Law  to  take  charge  of  the  transit 
route  in  Nicaragua  without  a  treaty.  If  he  had  merely  asked  for  power 
to  intervene  under  the  treaty  his  course  would  have  been  an  audiority 
for  the  construction  of  the  treaty  adopted  in  this  article.  As  it  is,  his 
views  cannot  be  regarded  as  an  authority  for  anything  unless  it  be  the 
doctrines  of  International  Law  which  he  had  formerly  expressed  in  the 
Ostend  Manifesto  and  the  doctrines  of  C>>nstitutional  Law  whidi  he 
later  expressed  when  he  declined  to  coerce  a  sovereign  state.  See 
Richardson,  Messages  and  Papers  of  the  Presidents,  VoL  5,  pp.  447, 
5I5-I7»  53?r  5*1 
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We  have  seen  that  the  American  guarantee  of  the  neu- 
trality of  the  Isthmus  with  the  view  that  transit  may  not  be 
interrupted  extends  to  disturbances  growing  out  of  domestic 
insurrection  as  well  as  foreign  wUrs.  We  have  decided  that 
this  guarantee  is  both  a  privil^ne  and  a  burden,  and  that  the 
United  States  may  therefore  intervene  upon  their  own  motion 
to  render  it  effective.  We  come  now  to  the  third  question  in 
construing  this  guarantee:  Does  this  right  to  intervene  to 
protect  the  transit  route  imply  the  right  to  exclude  G>lombia 
from  her  own  territory  as  a  means  of  securing  tranquillity? 
In  other  words,  may  the  United  States  forces  engaged  in 
fulfilling  the  guarantee  by  maintaining  the  freedom  of  tran- 
sit, prohibit  the  transportation  of  Colombian  national  troops 
by  the  Panama  Railroad  in  case  such  use  would  tend  to  turn 
the  transit  route  into  a  theatre  of  hostilities?  '^ 

Let  us  for  the  sake  of  the  argument  make  two  violent  as- 
sumptions: first,  that  the  American  guarantee  is  purely  a 
bendSt  to  the  United  States;  second,  that  the  question  is  in 
no  way  affected  by  the  fact  that  Colombia  also  guarantees 
the  freedom  of  transit.  Even  on  these  assumptions  it  is  sub- 
mitted that  the  treaty  would  not  justify  the  exclusion  of 
Colombia  from  her  own  territory.  The  rule  of  construction 
to  be  applied  in  such  cases  is  elementary.  Turning  once  more 
to  Hall,  we  find  it  stated  as  follows : 

"  Whenever,  or  in  so  far  as  a  state  does  not  contract  itself 


"*  The  position  taken  in  the  text  in  regard  to  the  duty  of  the  United 
States  to  pennit  Colombia  to  use  the  transit  route  in  defence  of  her 
sovereignty  renders  it  unnecessary  to  discuss  the  precise  amount  of 
territory  which  could  properly  be  neutralized  if  a  contrary  view  were 
taken.  In  any  event,  the  question  is  purely  academic,  as  it  is  admitted 
that  whether  the  "fifty-mile  order"  and  other  similar  orders  were 
justifiable  or  not  they  were  never  acted  on.  The  only  interference  on 
the  part  of  the  United  States  forces  with  the  Colombian  troops  during 
the  revolution  was  the  prohibition  of  the  use  of  the  railroad  by  the 
Colombian  troops  on  the  mornings  of  Nov.  4th  and  5th,  1903.  If  the 
United  States  had  a  right  to  neutralize  any  zone  of  any  dimensions 
this  action  was  clearly  within  the  narrowest  limits  which  could  be 
suggested.  Incidentally  it  may  be  added  diat  there  is  good  Colombian 
authority  for  the  position  of  the  administration  that  any  disturbance  on 
the  Isthmus  is  likely  to  disturb  transit.  (Mr.  Hcrran  to  Mr.  Seward, 
June  26th,  1862;  Mr.  Burton  to  Commander  Preble,  Aug.  31st,  1865. 
See  Senate  Document,  58th  Cong.,  2d  Session,  No.  143,  pp.  12  and  31.) 
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out  of  its  fundamental  legal  rights  by  express  language,  a 
treaty  must  be  so  construed  as  to  give  effect  to  those  rights. 
Thus,  for  example,  no  treaty  can  be  taken  to  restrict,  by 
implication,  the  rights  of  sovereignty  or  property  or  self- 
preservation.  Any  restriction  of  such  rights  must  be  effected 
in  a  dear  and  distinct  manner.^^ 

No  nation  will  be  presumed  to  have  deeded  away  the  right 
to  fig^t  for  its  own  life  on  its  own  territory  at  all  times  unless 
the  grant  has  been  made  in  clear  and  unmistakable  language. 
It  is  not  pretended  that  the  right  to  exclude  G>lombia  from 
her  own  territory  is  expressly  granted.  The  argument  for 
the  existence  of  such  a  grant  by  implication  runs  something 
like  this:  The  United  States  have  a  right  to  protect  the 
transit;  the  United  States  are  not  bound  to  aid  G>lombia 
in  a  civil  war;  to  allow  Colombia  to  use  the  railroad  during 
a  civil  war  would  tend  to  provoke  attacks  on  the  road  by  the 
insurgents  and  might  involve  the  United  States  in  the  civil 
war;  therefore  the  United  States  have  the  right  to  exdude 
the  G>lombian  troops  from  the  transit  route. 

To  assent  to  this  proposition  is  in  effect  to  say  that  the 
grant  of  a  privilege  by  one  nation  to  another  carries  with  it 
to  the  grantee  the  right  in  case  of  civil  war  to  destroy  the 
grantor  rather  than  run  the  risk  of  a  temporary  impairment 
of  the  privilege.  It  is  like  denying  to  the  master  of  a  house 
the  right  to  resist  robbers  on  the  ground  that  it  might  disturb 
the  business  of  a  tenant  This  will  never  do.  The  fact  that 
New  Granada  and  her  successor,  Q)lombia,  have  been  weak, 
corrupt,  ineffident  nations;  that  revolutions  have  been  the 
rule  rather  than  the  exception;  that  the  United  States  is  a 
great  nation  ready  to  act  as  the  trustee  for  dvilization— all 
these  considerations  affect  the  ethics  of  the  situation  but  not 
the  law.  ''  Russia  and  Geneva  are  equal"  in  the  eye  of  the 
law.  And  in  order  to  find  out  what  the  law  is  we  must 
assume  for  Colombia  the  strength  of  one  and  the  beneficence 
of  the  other.  Even  on  the  inadmissible  assumptions  that  the 
American  guarantee  is  purely  a  benefit  to  the  United  States 
and  that  the  Colombian  guarantee  does  not  affect  the  ques- 

"^  Hall,  Internatioiud  Law,  4th  edition,  pp.  354,  355. 
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tioa,  it  is  submitted  that  there  is  no  such  irresistible  implica- 
tion as  is  indispensably  necessary  if  we  are  to  construe  the 
treaty  to  grant  to  die  United  States  the  right  to  exclude 
Colombia  from  her  own  territory. 

But  as  a  matter  of  fact  we  know  that  the  American  guar- 
antee is  not  only  a  benefit  but  a  burden.  Whether  exercised 
as  a  right  or  a  duty  its  nature  is  unchanged.  Whether  the 
United  States  forces  are  landed  with  or  without  the  permis- 
sion of  the  G>Iombian  authorities,  their  rights  are  the  same, 
once  they  are  landed.*  If  the  United  States  forces  may  ex- 
dude  the  Colombian  forces  from  their  own  territory  in  one 
case,  they  may  in  the  other.  And  it  will  hardly  be  contended 
that  Colombia  would  stipulate  with  the  United  States  for 
the  right  to  call  upon  die  United  States  to  maintain  free 
transit  through  Colombian  territory  at  the  price  of  excluding 
Colombia  from  sovereignty  over  her  territory. 

Again  we  have  seen  that  as  a  matter  of  fact  Colombia 
herself  guarantees  to  the  United  States  the  free  transit  of 
the  Isthmus  and  thereby  becomes  liable  for  failure  to  main- 
tain the  same.  If  we  construe  the  American  guarantee  to 
authorize  the  United  States  to  exclude  the  Colombian  forces 
from  the  transit  route,  we  have  a  treaty  which  in  one  clause 
imposes  a  duty  upon  Colombia  and  in  the  other  gives  the 
United  States  the  right  to  prevent  her  from  performing  that 
duty. 

We  may  admit  that  the  precise  adjustment  of  rights  and 
duties  between  the  two  guaranteeing  nations  is  left  rather 
vague  by  the  treaty,  and  that  no  construction  is  entirdy  free 
from  difficulties,  but  taking  the  treaty  as  a  whole,  bearing  in 
mind  the  fact  that  Colombia  is  a  guarantor  of  the  freedom 
of  transit  as  wdl  as  the  United  States,  that  the  American 
guarantee  is  a  burden  as  wdl  as  a  benefit,  and  especially  re- 
membering that  a  treaty  is  not  to  be  construed  to  forfdt 
essential  rights  by  doubtful  implications,  we  must  conclude 
that  as  far  as  we  can  judge  from  the  words  of  the  treaty  the 
United  States  do  not  have  the  right  to  exdude  the  Colombian 
forces  from  the  transit  route. 

When  we  turn  from  the  words  of  the  treaty  to  thdr  prac- 
tical administration  we  find  no  such  established  interpreta- 
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tion  contrary  to  the  conclusions  which  we  have  reached  as 
would  justify  us  in  changing  our  view.  There  is  very  little 
authority  which  is  in  point  There  is  a  general  expression 
of  Secretary  Seward's  in  1865  contained  in  the  closing  para- 
graph of  his  note  in  regard  to  the  controversy  over  the  land- 
ing of  American  marines  without  permission  from  the  Co- 
lombian authorities  *'  which  is  often  quoted  and  which  so  izr 
as  it  goes  sustains  the  contention  adopted.  Mr.  Seward 
wrote: 

**  The  United  States  desires  nothing  else,  nothing  better, 
and  nothing  more  in  regssd  to  the  States  of  G>bmbia  than 
the  enjoyment  on  their  part  of  complete  and  absolute  sov- 
ereignty and  independence.  If  diose  great  interests  shall 
ever  be  assailed  by  any  power  at  home  or  abroad,  the  United 
States  will  be  ready,  co-operating  with  the  government  and 
their  ally,  to  maintain  and  defend  them.  Such  co-operation 
will  be  in  accordance  not  merely  widi  the  terms  of  the  treaty, 
but  also  in  accordance  with  the  respect  which  is  due  to  the 
sovereignty  of  that  ally,  and  to  the  courtesies  which  friend- 
ship inspires,  and  which  are  invariably  practised  between 
friendly  and  enlightened  nations.'' 

While  the  precise  question  as  to  whether  the  Colombian 
forces  could  be  excluded  from  the  transit  route  during  the 
time  the  American  forces  were  on  guard  does  not  seem  to 
have  been  covered  by  any  instructions  issued  to  the  expedi- 
tionary force  in  1885,  the  general  tenor  of  these  instructions 
is  very  deferential  to  the  Colombian  Government,  and  the 
tone  of  the  instructions  was  reflected  in  the  conduct  of  the 
American  troops.  While  the  revolutionists  were  handled 
without  gloves,  the  national  forces  were  afforded  every  facil- 
ity to  reconquer  the  Isthmus. 

The  practical  conduct  of  the  expedition  as  well  as  the  atti- 
tude of  the  United  States  Government  is  well  set  forth  by 
the  account  given  by  President  Qeveland  in  his  Annual  Mes- 
sage in  1885.  He  says :  '"  Desirous  of  exercising  only  the 
powers  expressly  reserved  to  us  by  the  treaty,  and  mindful  of 


*Mr.  Seward  to  Mr.  Burton,  April  joth,  i866»  Foreign  Relations, 
1866-^,  p.  531. 
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die  rights  of  Colombia,  the  forces  sent  to  the  Isthmus  were 
instructed  to  confine  dieir  action  to  positively  and  effica- 
dousiy '  preserving  the  transit  and  its  accessories  from  being 
interrupted  or  embarrassed/  The  execution  of  this  delicate 
and  re^onsible  task  necessarily  involved  police  control  where 
the  local  audiority  was  temporarily  powerless,  but  always  in 
aid  of  the  sovereignty  of  Colombia.*^  The  prompt  and  suc- 
cessful fulfilment  of  its  duty  by  this  government  was  highly 
appreciated  by  the  Government  of  Q)lombia,  and  has  been 
followed  by  expressions  of  satisfaction*  High  praise  is  due 
to  the  oSccts  and  men  engaged  in  this  service.  The  restora- 
tion of  peace  on  the  Isthmus  by  the  re-establishment  of  the 
constituted  government  there  being  thus  accomplished,  the 
forces  of  the  United  States  were  withdrawn.'' 

President  Qeveland  evidently  took  the  view  that  the  rights 
of  the  United  States  under  the  treaty  were  subject  to  the 
rights  of  sovereignty  and  self-preservation  of  G>lombia. 

On  the  other  hand,  in  1901  and  1902  the  American  com- 
manders were  instructed  to  prohibit  the  use  of  the  railroad  by 
Colombian  forces  in  case  it  was  likdy  to  convert  the  line  of 
transit  into  a  theatre  of  hostilities.  In  accordance  with  these 
instructions  the  American  officers  on  the  Isthmus  for  a  con- 
siderable time  declined  to  permit  the  transportation  of  Co- 
lombian troops  by  the  Panama  Railroad.  As  late  as  Oct 
29^1  -Rear-Admiial  Casey  gave  strict  orders  to  the  officials 
of  the  Panama  Railroad  to  decline  to  transport  Colombian 
troops  without  special  authority  from  the  American  Com- 
mander-in-Chief.*^ This  action  caused  great  dissatisfaction 
on  the  part  of  die  Colombian  authorities  and  was  made  the 
occasion  of  urgent  diplomatic  remonstrance.  As  a  result, 
on  Oct.  29th  the  Navy  Department  tdegraphed  Rear- 
Admind  Casey  as  follows : 

"  While  approving  your  attitude  the  Department  wishes 
to  impress  upon  you  that  the  relations  of  the  United  States 
with  Colombia  are  much  strained.  You  must  adopt  measures 
as  conciliatory  as  is  consistent  with  dignity  United  States, 


*  Italics  mine. 

**  Senate  Docmnent,  58th  Congress,  Special  Session,  No.  10,  p.  72. 
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overlooking  matter  of  minor  importance.  Nq;otiations  for 
ship  canal  are  at  present  at  standstill  on  account  of  feeling 
of  irritation  on  part  of  Colombian  representative."  •• 

Two  days  later,  when  the  Colombian  comniander  asked 
Rear-Admiral  Casey  whether  it  would  be  "inconvenient" 
for  his  troops  to  be  transported  by  the  railroad  the  latter 
acted  on  the  above  hint  from  the  Department,  and  replied 
that  it  would  cause  no  "  inconvenience  for  the  government 
troops  to  be  transported  by  train  from  Colon  to  San  Pablo 
or  from  Colon  or  Panama  to  other  places  on  the  road." 
Admiral  Casey  added  the  hope  that  General  Perdomo  would 
''  instruct  his  command  to  avoid  as  far  as  possible  interrupt- 
ing the  transit  of  the  train  in  any  way  or  converting  the  line 
of  the  road  into  a  theatre  of  hostilities.^* 

To  offset  the  interpretation  of  the  guarantee  clause  derived 
from  the  treaty  itself,  read  in  the  light  of  the  principles  of 
construction  applicable  thereto  and  clearly  adopted  by  Presi- 
dent Qeveland  in  1885,  we  have  the  contrary  ruling  of  the 
United  States  Government  in  1901  and  1902,  which  evoked 
bitter  protests  from  Colombia  and  as  a  consequence  was 
abandoned  in  practice  even  if  maintained  in  theory.  There 
is  certainly  no  such  a  sustained  course  of  practice  sanctioned 
by  both  countries  as  would  justify  us  in  dq>arting  from  the 
construction  adopted  above — ^viz.,  that  the  United  States 
must  exercise  its  rights  under  the  guarantee  clause  of  the 
treaty  subject  to  the  primary  rights  of  sovereignty  and  self- 
preservation  inhering  in  Colombia. 

Summarizing  the  results  of  our  investigations  as  to  the 
proper  construction  of  the  thirty-fifth  article  of  the  treaty  of 
1846,  it  is  submitted  that  they  establish  the  following  propo- 
sitions : 

1st.  The  guarantee  of  the  sovereignty  and  property  of 
New  Granada  over  the  Isthmus  of  Panama  does  not  bind  the 
United  States  to  defend  this  sovereignty  against  domestic 
insurrection  even  if  the  revolution  should  result  in  the  inde- 
pendence of  Panama. 


*  Senate  Document,  58th  Cong.,*  Special  Session,  No.  10,  p.  g3. 

•  Ibid,  p.  73. 
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2d.  The  United  States  do  guarantee  the  sovereignty  and 
property  of  New  Granada  over  Panama  as  against  foreign 
powers,  European  or  American. 

3d.  New  Granada  guarantees  to  the  United  States  and 
their  citizens  the  right  of  free  transit  over  the  Isthmus.  This 
imposes  upon  New  Granada  the  primary  duty  to  maintain 
this  freedom  of  transit 

4th.  The  United  States  guarantee  the  neutrality  of  the 
Isthmus  in  order  that  free  transit  may  not  be  interrupted. 
This  guarantee  is  effective  against  any  interruption  of  the 
transit  whether  proceeding  from  domestic  difficulties  or  for- 
eign wars. 

5th.  This  guarantee  is  both  a  benefit  and  a  burden  to  each 
of  the  contracting  parties  and  may  therefore  be  enforced  on 
the  initiative  of  either. 

6th.  Although  the  United  States  may  enforce  this  guar- 
antee unasked,  they  must  do  so  subject  to  the  paramount 
rights  of  sovereignty  and  self-defence  which  are  reserved  to 
the  local  sovereign  since  nowhere  expressly  granted  away. 

7th.  The  ordinary  rights  of  every  nation  to  saf^^uard  its 
interests  and  to  seek  redress  for  the  violation  of  treaty  rights 
are  limited  by  the  provision  that  neither  party  shall  resort  to 
self-help  on  account  of  any  supposed  violation  of  the  above 
treaty  rights  until  a  statement  of  damages  and  a  claim  for 
redress  has  been  made  to  the  opposite  party  without  obtain- 
ing satisfaction. 

Applying  these  conclusions  of  law  to  the  well-known  facts 
of  the  revolution  in  Panama,  we  see  that  the  United  States 
were  not  bound  to  put  down  that  revolution  at  the  request 
of  Colombia ;  that  the  United  States  were  acting  within  their 
treaty  rights  in  landing  men  to  preserve  the  freedom  of 
transit  whenever  it  seemed  necessary,  with  or  without  the 
permission  of  Colombia,  but  that  the  treaty  does  not  give  the 
right  to  the  United  States  to  exclude  the  forces  of  their  ally 
and  co-guarantor  from  her  own  territory  because  the  presence 
of  these  forces  is  likely  to  render  the  task  of  the  United  States 
more  difficult;  and  that  the  United  States  were  therefore 
technically  not  justified  by  any  or  all  the  provisions  of  the 
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proceeding  to  Panama  on  the  morning  after  the  revolution. 
This  was  an  act  of  political  intervention;  its  justification 
must  be  found  in  considerations  of  ethics  and  expediency.  It 
cannot  be  found  in  law.*^ 

WiUiam  CuUen  Dennis. 


'  It  is  not  serkrasly  alleged  that  at  the  time  of  the  American  inter- 
vention Colombia  had  been  guilty  of  aiqr  violation  of  the  treaty  of  1846 
which  would  have  justified  the  United  States  in  taking  action  by  way 
of  rqirisals  or  otherwise^  according  to  the  general  rules  of  International 
Law. 

It  is  rather  suggested  than  asserted  that  the  treaty  of  1846  obli- 
gated New  Granada  and  Colombia  to  permit  the  construction  of  a  canal 
across  the  Isthmus  and  therefore  to  negotiate  and  ratify  a  treaty  with 
the  United  Sutu  to  that  end.  It  is  indeed  obvious  that  the  treaty  of 
1846  looked  forward  to  a  subsequent  convention  iHiich  should  define 
the  meaning  and  secure  the  objects  of  the  original  treaty  according  to 
the  developing  needs  of  Isthmian  tra£k.  As  Mr.  IJallarino  suggtated 
in  his  secret  memorandum  (see  m/fo),  the  treaty  ''could  be  completed 
and  perfected  by  a  subsequent  and  complementary  convention,  in  which 
the  transit  of  the  interoceanic  passage  should  be  arranged,  and  its  per-' 
moment  neutraUty  strengthened**  (italics  in  original).  But  it  is  equally 
obvious  that  even  if  there  had  been  an  express  provision  calling  fbr 
a  subsequent  treaty  the  high  contracting  parties  had  an  equal  right  to 
dedde  upon  its  terms  and  to  ratify  or  reject  it  after  negotiation  accord- 
ing to  International  and  Constitutional  Law.  As  a  matter  of  fttct,  the 
two  countries  had  negotiated  at  least  four  separate  times  in  regard  to 
such  a  treaty;  upon  two  of  these  occasions  the  negotiations  resulted  in 
full-fledged  treaties,  one  of  which  failed  of  ratification  throu|^  the 
action  of  the  Colombian  Congress,  and  the  other  because  of  the  indiffer- 
ence of  the  United  States  Senate.  (See  as  to  legal  duty  to  negotiate 
a  treaty  Mr.  Hay  to  General  Reyes,  Jan.  5th,  1904.  Senate  Document, 
58th  C^mgress,  2d  Session,  No.  95,  p.  22.)  As  to  the  moral  obligation 
resting  on  0>lombia  to  ratify  a  proper  canal  treaty,  that  is  another 
matter.  (See  the  President's  Special  Message,  Jan.  4th,  X904»  Senate 
Document  58th  Congress,  2d  Session,  No.  55,  p.  23.) 

The  absurdity  of  the  daim  that  the  treaty  of  1846  imposes  a  legal 
obligation  on  the  contracting  parties  to  unite  in  any  supplementary 
convention  becomes  more  manifest  when  we  remember  that  the  treaty 
of  1846  provides  for  its  own  termination  at  any  time  at  the  option  of 
either  party  on  twelve  months'  notice. 

Even  if  some  violation  of  the  treaty  on  the  part  of  Colombia  could 
be  established,  by  the  very  terms  of  the  treaty  itself  it  would  not 
justify  self-help  on  tiie  part  of  the  United  States  until  after  a  formal 
and  unsuccessful  appeal  to  Colombia  for  redress  through  diplomatic 
channels.    No  such  appeal  had  been  made. 


PROGRESS  OF  THE  LAW, 


As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ACT  OF  GOD. 

The  United  States  Circuit  Court  of  Appeals,  Third  Cir- 
cuit, decides  in  Harrison  v.  Hughes,  125  Fed.  860,  that  the 
wtat  extinguishment  of  the  stake  light,  by  tfie  wind 
cmmgutmUM  j^,^  to  its  improper  adjustment  cannot  be  at- 
tributed to  the  act  of  God  or  t^  major,  so  as  to  relieve 
the  contractors  from  liability,  being  scMXiething  which  might 
reasonably  have  been  anticipated,  and  coiSd  have  been 
guarded  against  in  the  exercise  of  reasonable  care  and  vigi- 
knee. 


BANKRUPTCY. 

The  United  States  District  Court  (W.  D.  New  Yoric) 
holds  In  re  Hawkins,  125  Fed.  633,  that  a  court  of  bank- 
PriTttffn«r  ™P^^  ^^  *  referee  has  discretionary  power  to 
order  a  private  sale  of  a  bankrupt's  property, 
with  or  without  notice,  and  the  action  of  a  referee  in  direct- 
ing such  a  sale  ought  not  to  be  disturbed  unless  it  clearly 
appears  that  his  discretion  was  improvidently  exercised. 


BANKS. 

The  Supreme  Court  of  Kansas  holds  in  Hier  v.  MUler, 
75  Pac.  77f  that  the  cashier  of  a  bank  organized  under  the 
laws  of  that  state  has  no  implied  authority  to 
^"(teTfete     P^y  *"*  individual  debts  by  entering  the  amount 
of  them  as  a  credit  upon  tfie  pass  book  of  his 
creditor,  who  keeps  an  account  with  the  bank,  and  permit- 
tine  the  creditor  to  exhaust  such  account  by  checks  which 
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are  paid,  the  bank  having  received  nothing  of  value  in  the 
transaction.  Consequently  if  the  cashier  of  a  bank,  without 
actual  authority  so  to  do,  should  undertake  to  pay  his  in- 
dividual debts  in  the  manner  stated,  the  bank  may  recover 
of  his  creditor  the  amount  of  money  it  may  put  out  upon 
checks  drawn  upon  the  face  of  the  unauthori^  pass-book 
entries.    See  also  IVUson  v.  Railway  Co.,  120  N.  Y.  125. 


BENEFICIARY  ASSOQATION. 

In  Littleton  v.  Wells,  &c.,  56  Atl.  798,  the  Court  of  Ap- 
peals of  Maryland  decides  tiiat  the  payment  of  his  dues  by 
Pttymentof  a  member  of  a  beneficiary  association,  at  the 
■>■••  time  required  by  its  by-laws,  to  an  officer  not 
authorized  to  collect  the  dues,  though  he  frequently  did 
receive  them  from  members,  is  not  a  compliance  with  the 
association's  requirements,  where  the  officer  &iiled  to  pay 
the  dues  at  the  proper  time  to  the  person  authorized  to 
collect  them. 


BURGLARY. 

One  may  not  be  convicted  of  breaking  a  wardiouse, 

though  he  removes  a  window  strip,  where  his  action  does 
not  without  additional  effort  make  entry  pos- 
sible :  Court  of  Appeals  of  Kentucky  in  Gaddie 

V.  Commonwealth,  78  S.  W.  162. 


BURIAL  OF  DEAD. 

The  Supreme  Court  of  Pennsylvania  reviews  the  law  on 
the  subject  of  \tgal  rights  in  regard  to  the  burial  of  the  dead 

Riffiit  to      in  the  case  of  Pettigrew  v.  Pettigrew,  56  Atl. 

c«>tr«i  878.  Decedent  left  a  widow  and  one  child, 
and  was  buried  in  a  lot  belonging  to  his  father's  family. 
Decedent's  child  died  a  year  later,  and  was  buried  in  a  lot 
purchased  by  the  widow  in  another  cemetery,  the  daughter 
desiring  her  father  to  be  buried  with  her.  The  lot  in  which 
the  fatfier  had  been  buried  was  not  large  enough  for  the 
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bodies  of  his  wife  and  daughter  unless  they  were  put  in  the 
same  grave  with  the  decedent,  and  the  relations  between  the 
wife  and  her  husband's  family  were  strained.  The  court 
decides  that  the  wife  could  remove  the  body  of  the  husband 
to  the  lot  purchased  by  her.  See  for  references  in  rtgsird 
to  this  matter  a  note  to  Johnston  v.  Marinus,  i8  Abb.  N.  C 
75,  and  note  the  recent  case  of  Stewart  v.  Garrett,  46  S. 
E.  427. 


CARRIERS. 

An  invalid  passenger  injured  by  the  negligence  of  a  rail- 
way company  is  entitled  to  recover  for  an  increase  of  her 
laifftiid  existing  ailments  thereby  occasioned :  Court  of 
■^■■■s*  Appeals  at  Kansas  City,  Missouri,  in  Matthew 
v.  IVabash  R.  Co.,  78  S.  W.  271.  But  though  an  invalid 
passenger  is  entitled  to  receive  the  same  high  degree  of  care 
as  other  passengers,  yet,  in  the  absence  of  notice  to  the 
carriers  of  her  condition,  she  is  not  entitled  to  special  care. 

In  Missouri,  K.  &  T.  Ry.  Co.  v.  Harrison,  77  S.  W. 
1036,  the  Court  of  Civil  Appeals  of  Texas  holds  that  a  car- 
UBwanacd  ricr  advertising  to  run  an  excursion  train,  with- 
^^  put  change  of  cars,  from  a  point  on  its  own 
line  over  the  lines  of  connecting  carriers,  is  liable  for  an 
injury  to  a  passenger  from  n^ligently  furnishing  an  un- 
warmed  car,  which  occurs  while  the  car  is  being  operated  by 
the  connecting  carriers,  though  the  latter  are  also  negligent 
in  failing  to  inspect  the  car  on  receiving  it. 


CONSTITUTIONAL  LAW. 
In  People  of  the  State  of  New  York  v.  Night,  24  S.  C. 

R.  202,  the  Supreme  Court  of  the  United  States  holds  that 
a  franchise  tax  imposed  under  appropriate  sta- 
tutes of  the  state  of  New  York  upon  the  Penn- 
sylvania Railroad  Company  for  carrying  on  a 

cab  service  wholly  within  the  state  for  the  purpose  of  con- 

ve3ring  its  passengers  to  and  from  its  ferry  landing  in  New 
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York  City,  the  charges  for  which  arc  entirely  sqiarate 
from  those  for  other  transportation,  is  not  an  unconstitu- 
tional burden  on  interstate  commerce,  but  is  a  tax  upon 
an  independent  local  service,  preliminary  or  subsequent  to 
any  interstate  tranqK>rtation. 


In  an  elaborate  decision  from  which  three  judges  dissent 
the  Court  of  Appeals  of  New  York  holds  in  People  v.  Loch- 
R«gidsUBK  *^^s  ^  ^'  ^-  373'  ^t  ^  statute  providing  that 
Hmmef  no  employee  shall  be  required  to  work  in  a 
^•■*  bakery  or  confectionery  establishment  more  than 
sixty  hours  in  any  one  week,  nor  more  than  ten  hours  a  day, 
except  for  the  purpose  of  nmking  a  shorter  woricday  on  the 
last  day  of  the  w^,  nor  more  hours  in  any  one  week  than 
will  make  an  average  of  ten  hours  per  day  for  the  number 
of  days  which  the  employee  shall  work,  is  an  exercise  of  the 
police  power  relating  to  the  public  health,  and  is  constitu- 
tional both  under  the  state  constitution  and  under  the  United 
States  Constitution.  It  is  not  necessary  to  dte  cases  in  rela- 
tion to  this  subject.  It  is  sufficient  to  say  that  the  authorities 
are  carefully  and  exhaustively  collected  in  the  several  opin- 
ions rendered.  It  is  worth  while,  however,  to  refer  to  a  case 
decided  by  the  same  court  less  than  three  weeks  later,  where 
a  r^;ulation  as  to  the  wages  for  a  legal  day's  work  to  all 
classes  of  laborers  on  public  works  is  also  held  constitutional : 
Ryan  v.  City  of  New  York,  69  N.  E.  599.  Three  judges 
dissent 


In  German  Savings  &  Loan  Society  v.  Dora  May  Dor- 
mitzer,  24  S.  C.  R.  221,  the  Supreme  Court  of  the  United 
DiTorc*:      States  holds  that  a  decree  of  divorce  may  be  im- 
Paii  Paitii     peached  collaterally  in  the  courts  of  another  state 
■ad  Credit     ^^y  ^^ooi  that  the  court  granting  it  had  no  juris- 
diction because  of  the  plaintiff's  want  of  domicil,  even  when 
the  record  purports  to  show  such  jurisdiction  and  the  ap- 
pearance of  the  other  party.    Mr.  Justice  McKenna  dissents. 
See  the  very  recent  case  of  Andrews  v.  Andrews,  188  U.  S. 
14,  39.     (See  Note,  infra,  322S.,  American  Law  Regis- 
ter, vol.  52,  p.  322.) 
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CONTRACTS. 

The  Court  of  Appeals  at  St.  Louis,  Mo.,  holds  in  Sisson 
V.  Supreme  Court  of  Honor,  78  S.  W.  297,  that  where  a 
coBstracttoa  benefit  certificate  issued  by  a  mutual  benefit  asso- 
•f  Bra>m  ciation  provides  that,  if  a  member  lose  a  hand, 
^••^"■•■•^  he  shall  receive  a  certain  sum,  the  member  may 
recover  such  sum  if  his  hand  is  so  injured  as  to  be  practically 
useless  to  him,  though  it  is  not  entirely  amputated. 


CORPORATIONS. 

In  Stickel  v.  Atwood,  56  Atl.  687,  it  is  decided  by  the 
Supreme  Court  of  Rhode  Island  that  the  president  of  a 

corporation,  who  participates  in  the  issuance  of 
R«i^     bonds  which   falsely  represent  that  they  are 

secured  by  all  the  property  of  the  corporation, 
is  liable  in  an  action  for  deceit  by  the  purchaser  of  the  bonds, 
though  the  president  was  ignorant  of  the  sale  in  question. 
It  is  further  held  that  a  recital  in  a  corporate  bond  that  it  is 
"  secured  by  all  the  property  and  assets  of  the  company" 
imports  that  the  bonds  are  secured  by  some  particular  lien. 
See  in  connection  with  this  case  the  interesting  case  of 
HempHing  v.  Burr,  59  Mich.  294. 


The  Supreme  Court  of  Montana  holds  in  Porter  v.  Ply- 
mouth  Gold  Min,  Co.,  74  Pac.  938,  that  a  private  corporation 
PwckaM«f  may  purchase  its  stock  if  the  transaction  is  fair 
stock  and  in  good  faith,  if  it  is  free  from  fraud,  actual 
or  constructive,  if  the  corporation  is  not  insolvent  or  in 
process  of  dissolution,  and  if  the  rights  of  its  creditors  are 
in  no  way  affected  thereby.  It  is  decided  also  in  line  with 
this  holding  that  a  contract  for  the  sale  of  stock  by  a  corpora- 
tion, whereby  the  corporation  agreed  to  take  back  the  stock 
if  the  purchaser  should  become  dissatisfied  therewith,  is  not 
objectionable  as  a  secret  contract  between  a  corporation  and 
a  subscriber,  by  which  the  subscriber  is  at  liberty  to  withdraw 
his  subscription,  but  is  valid  and  enforceable.  See  Clapp  v. 
Peterson,  104  111.  26,  and  i  Cook  on  Corporations,  sec.  311. 
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The  same  court  decides  in  Forrester  v.  Boston,  &c.,  Co., 
74  Pac  1088,  that  a  transfer  by  the  directors  of  a  corpora- 
Tff«Mfer«f  tion  of  ail  its  property  to  a  foreign  corporation 
■*'•»"*-»  organized  by  the  directors  of  the  former  for  the 
pmpose  of  receiving  its  property,  the  scheme  beii^  to  have 
its  stoddiolders  sell  to  or  exchange  their  stock  with  the  new 
company,  is  not  voidable  only  bSt  void. 


DIVORCE. 
It  is  held  by  the  Court  of  Oiancery  of  New  Jersey  in 

G V.  G——,  56  At  736,  that  the  statutory  remedy 

'  cnMHyt  fo^  ^c  wife  for  extreme  crudty  of  the  husband 
CMrtriirtiv«  is  divorce  a  mensa  et  thoro  and  permanent  ali- 
DiMTiiM  mony ;  but,  if  the  cruelty  is  sufficient  to  warrant 
a  divorce  a  mensa,  she  may  separate  herself  from  her  hus- 
band, and  such  sqiaration  will  constitute  constructive  de- 
sertion on  his  part,  and  if  continued  for  the  statutory  period 
will  entitle  her  to  a  divorce  a  vinculo.  It  is  also  decided 
that  when  a  wife  voluntarily  separated  herself  from  her  hus- 
band on  the  ground  of  his  cruelty,  but  received  from  him 
a  competent  monthly  support,  there  was  no  such  desertion 
on  his  part  as  entitled  her  to  a  divorce  a  trinculo.  Compare 
Kyle  V.  Kyle,  52  N.  J.  Eq.  710. 


In  Johnson  v.  Johnson,  56  Atl.  708,  the  Court  of  Chan- 
cery of  New  Jersey,  holding  that  it  is  a  justifiable  separation 
Trwirftf  ^^d  ^^  ^^  ob^nate  deserticm  for  married  per- 
cwmpwunmm  SOUS  to  livc  Separately  during  the  pendency  of 
••'■''^  a  suit  between  them  for  a  cSvorce,  if  the  suit 
is  prosecuted  in  good  faith,  decides  that  in  ascertaining  and 
computing  the  term  of  two  years  of  defendant's  desertion  in 
a  petition  for  divorce,  no  part  of  the  time  during  which  a 
previous  suit  for  divorce  was  pending  between  the  same 
parties  can  be  estimated  as  part  of  the  period  of  desertion, 
because  during  that  time  the  separation  is  not  obstinate.  See 
JVeigel  v.  Weigel,  63  N.  J.  Eq.  677. 


PROGRESS   OF  THE   LAW.  3 13 

EQUITY. 

The  Supreme  Court  of  Ohio  in  Kinner  v.  Lake  Shore  & 
M.  S.  Ry.  Co.,  69  N.  E.  614,  holds  that  the  maxim,  "  He 
"CtoM  who  comes  into  equity  must  come  with  clean 
■•■■*•"  hands/'  requires  only  that  the  plaintiff  must  not 
be  guilty  of  reprehensible  conduct  with  respect  to  the  subject 
matter  of  his  suit,  and  decides  that  a  railroad  company, 
having  sold  tickets  with  return  coupons  to  a  large  number 
of  persons  who  desired  to  attend  a  convention,  the  tickets,  by 
their  terms,  being  nontransferable,  and  the  purchasers  being 
required,  cm  returning,  to  show  their  identity  as  the  original 
purchasers,  the  contract  resting  upon  a  substantial  reduction 
in  the  price  of  carriage,  is  entitl^l  to  an  injunction  against 
persons  acquiring  the  return  portions  of  such  ticket  from 
the  original  purchasers  and  selling  them  to  others  to  be  used 
by  them  in  violaticm  of  the  terms  of  such  contract,  and  the 
maxim  referred  to  will  not  justify  a  denial  of  that  relief 
because  the  plaintiff  had  agreed  witfi  other  carriers  with 
respect  to  the  reduction  of  rates  and  the  condition  of  tickets 
for  such  occasion. 


FINDING. 

The  Supreme  0)urt  of  Oregon  decides  in  Danielson  v. 
Roberts,  74  Pacific,  913,  that  plaintiffs,  who,  while  working 
Ritktto  for  defendaiits,  unearthed  money  on  defendant's 
^*"— '—  premises,  which  the  evidence  tended  to  show  had 
been  buried  for  some  considerable  time  by  tfie  owner,  who 
was  probably  dead  or  unknown,  were  entitled  to  possession 
of  the  money  as  against  defendants,  and  could  maintain 
trover  therefor. 


HUSBAND  AND  WIFE. 

The  Supreme  Court  of  Pennsylvania  holds  In  re  Fen- 
nelVs  Estate,  56  Atl.  875,  that  under  the  Act  of  June  8,  1893, 
PMtmvtw  P.  L.  344,  giving  to  married  women  a  right  to 
c^**"***  make  any  necessary  contracts  for  the  enjoyment 
of  the  powers  given  them  to  acquire  and  possess  real  estate, 
a  postnuptial  agreement  entered  into  by  a  wife  with  her 
husband,  by  which  she  releases  her  inchoate  right  of  dower 
for  an  adequate  consideration,  is  binding  upon  her,  though 
there  is  no  intention  to  suspend  the  marital  relation. 
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In  Chicago  &  E.  I.  R.  Co.  v.  DriscoU,  69  N.  E.  620,  the 

Supreme  Cburt  of  Ulinois  holds  that  in  an  action  by  a  wife 
to  recover  for  tfie  wrongful  killing  of  her  hus- 
band the  re-marriage  of  tfie  wife  cannot  be  con- 
sidered in  mitigation  of  damages.    See  PhUpott 

r.  Penna.  R.  R.  Co.,  175  Pa.  570. 


INJUNCTIONS. 

In  Simpson  v.  Moorhead,  56  Atl.  887,  tfie  Court  of  Chan- 
cery of  New  Jersey  holds  that  where  lands  subject  to  ebb 

.^.^^  and  flow  of  tides  are  usable  only  for  shooting 

'"^  of  ducks  and  other  game,  intrusions  day  by  day 
upon  such  lands  for  the  purpose  of  shooting  will  be  enjoined. 
Tlie  injury  suffered  by  ^e  owner,  in  the  lessening  the  quan- 
tity of  game,  increasing  the  danger  of  acddentsd  shooting, 
and  interfering  with  his  exclusive  shooting  rights,  is  not 
adequately  remediable  in  damages. 

In  Packard  v.  Thiel  College,  56  Atl.  869,  it  appeared  that 
certain  citizens  of  a  borough,  thirty  years  after  die  location 
of  a  college  there,  su^  to  restrain  its  removal 
to  another  town,  on  the  ground  that  they,  with 
certain  other  citizens,  had  subscribed  a  fund 
with  which  land  was  bought  and  given  to  the  trustees  of  the 
college,  for  building  purposes,  after  which  the  trustees  per- 
manently located  the  coU^ne  in  tfie  borough.  Under  these 
£aicts  the  Supreme  Court  of  Pennsylvania  decides  that  an 
injunction  to  restrain  the  removal  would  be  continued  until 
final  hearing. 


INSANITY. 

The  Court  of  Appeals  of  Kentucky  decides  in  Irvine  v. 
Gibson,  77  S.  W.  1106,  that  total  mental  derangement,  or 
ji«  an  insane  delusion  on  the  subject  to  which  slan* 
■for  derous  words  relate,  is  a  complete  defence  to  an 
action  therefor.  The  case  contains  an  interest- 
ing discussicm  of  the  liability  of  lunatics  for  torts.  See 
Bryant  v.  Jackson,  6  Humph.  (Tenn.)  199. 
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LANDLORD  AND  TENANT. 

In  Franklin  v.  Tracy,  77  S.  W.  11 13,  the  Court  of  Ap- 
peals of  Kentucky  decides  that  a  landlord  is  not  liable  to  a 
DfiMtiw  tenant  for  injury  to  his  property  from  a  col- 
^'•■■•^  lapse  of  the  building  owing  to  inherent  defects 
in  the  construction  of  the  building  at  the  time  it  was  rented, 
of  which  the  landlord  did  not  have  notice,  but  which  he 
might  have  known  by  the  exercise  of  reasonable  diligence 
and  which  the  tenant  did  not  know  and  could  not  have  dis- 
covered by  ordinary  diligence.  See  Doyle  v.  Union  Pacific 
Railway  Co.,  147  U.  S.  413. 


UMITATIONS. 

The  Supreme  Court  of  Michigan  decides  in  Bates  v. 
Boyce^s  Estate,  98  N.  W.  259,  that  where  the  majority 
3.  stockholder  in  a  corporation  sells  all  the  com- 
khmi^tr'B  panjr's  property  to  himself,  paying  the  other 

^•^■^  stockholders  nothing,  an  action  by  5ie  adminis- 
tratrix of  a  defrauded  stockholder  for  the  conversion  of 
his  interest  is  an  action  on  behalf  of  the  company,  and  for 
the  benefit  of  all  stockholders,  and  hence  is  barred  by  limita- 
tions in  the  same  manner  as  if  brought  by  the  company  itself, 
so  that  the  administratrix's  failure  to  discover  for  a  time 
that  her  intestate  had  an  interest  in  the  corporation  would 
not  affect  the  case.    See  Wallace  v.  Bank,  89  Tenn.  630. 


MASTER  AND  SERVANT. 

Tlie  Supreme  Court  of  Rhode  Island  decides  in  Collins 

V.  Harrison,  56  Atl.  678,  that  the  failure  of  an  employer 

Dmmmm     to  fumish  a  domestic  servant  with  a  lodging  in 

••■^^•^  such  repair  as  not  to  endanger  her  health  is  a 
violation  of  his  legal  duty  to  fumish  safe  aiq>liances.  It  is 
further  held  that  such  servant's  right  of  action  for  sickness 
resulting  from  the  leaking  of  the  roof  on  her  bedding  is 
not  destroyed  by  her  failure  to  leave  the  employment  for 
seven  days  after  discovering  the  condition  of  the  room, 
where  her  employer  had  promised  that  if  she  would  remain 
he  would  repair  iht  roof  and  provide  suitable  bedding.  See 
Mahofiey  v.  Dore,  155  Mass.  513. 
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PARTNERSmP. 
The  Supreme  Court  of  California  holds  in  fVilley  v. 

Crocker-Woolwortk  Nat.  Bank  of  San  Francisco,  75  Pac 
106,  that  there  being  no  law  preventing  &e  use 
of  a  trade-name  by  an  individual,  the  use  by 
him  of  the  term  ''  &  Co."  after  his  name  does 

not  import  the  existence  of  a  partnership,  or  that  any  other 

person  than  the  individual  named  is  intere^ed  in  the  business. 


PHYSIOANS. 

Interesting  questions  are  constantly  arising  in  connection 
with  the  right  of  persons  who  daim  to  be  able  to  cure  dis- 
ucmm:  ease  to  practise  without  a  license  from  the  state. 
Oitiipacky  ^  rcccut  dedsiou  bearing  upon  osteopathy  is 
found  in  State  v.  Herring,  56  Atl.  670,  where  the  Su- 
preme Court  of  New  Jersey  holds  that  an  osteopathic  physi- 
cian, whose  treatment  of  his  patient  consists  simply  of 
the  manipulation  of  the  body,  does  not  violate  a  statute  whidi 
forbids  the  applying  of  "  any  drug,  medicine  or  other  agency 
or  application"  by  a  non-licensed  person.  Compare  with 
this  case  State  v.  Liffring,  61  Ohio  St  39,  and  the  very 
recent  decision  of  State  v.  Biggs,  46  S.  E.  (N.  C.)  401. 


PRINQPAL  AND  AGENT. 

The  Court  of  Appeals  of  Kentucky  holds  in  Day  v.  Ex- 
change Bank  of  Kentucky,  78  S.  W.  132,  that  while  knowl- 
tapvtai  edge  acquired  by  an  agent  in  purchasing  bank 
KMwMgt  sUxk  from  a  bank,  of  3ie  institution's  impaired 
condition  will  be  imputed  to  his  principal  so  as  to  start  limi- 
tations against  an  action  for  false  representations  inducing 
the  purchase,  similar  knowledge  acquired  some  years  later, 
where  the  same  person  became  agent  to  effect  the  stock's 
sale  to  third  persons,  will  not  be  so  imputed,  the  transactions 
being  separate  and  distinct.  See  Bramblett  v.  Henderson, 
41  S.  W.  575. 
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RAILROADS. 

The  Court  of  Chancery  of  New  Jersey  holds  in  West 
Jersey  &  S.  R.  Co.  v.  AtloHtic  City,  &c.,  Co.,  56  Atl.  890, 

Equity  t  that  jurisdiction  to  determine  how  conflicting 
jarutfictiM  easements  of  way  across  the  same  place  shall  be 
occupied  and  used  by  two  or  more  holders  of  stKh  easements 
is  vested  in  the  Court  of  Chancery.  It  is  further  decided 
that  where  a  newly  organized  ccMnpany  is  authorized  to  lay 
its  railroad  tracks  at  grade  across  the  existing  tracks  of 
another  railroad,  and  the  construction  proposed  involves  only 
such  a  crossing,  the  new  company  should  pay  the  expenses 
incident  to  the  safe  constructicm  of  its  tracks  across  those  of 
the  senior  company.  See  for  a  case  where  the  dispute  was 
between  two  railroad  companies  concerning  the  use  of  the 
same  ttmnd,  Del.,  Lack.  &  Western  R.  Co.  v.  Erie  R.  Co., 
21  N.  J.  Eq.  304. 

The  Supreme  Court  of  New  Jersey  decides  in  McClosky 
V.  Atlantic  City  R.  Co.^  56  Atl.  669,  that  if  a  railroad  com- 
pany has  the  right  to  maintain  its  railroad  longi- 
tudmally  upon  a  public  street,  and  tfiere  is  no 
law  controlling  the  grade  at  which  its  tracks 
diall  be  laid,  it  cannot  be  held  responsible  for  damage  done 
by  surface  diverted  from  its  roaulbed,  merely  because  its 
track  is  higher  than  the  established  grade  of  the  street  "  The 
grade  fix^  by  the  city  for  the  curb  and  side-walk  bore  no 
1^^  relation  to  the  grade  of  the  track,  in  the  absence  of  any 
l^al  r^;ulation  enjoining  conformity  between  them."  Stt 
in  connection  with  this  case  Boudsby  v.  Speer,  31  N.  J. 
Law,  351. 

REASONABLE  DOUBT. 

The  frequent  attempts  to  have  a  court  make  a  construc- 
ticm of  a  reasonable  doubt  favorable  to  the  defendant  are 
wiMt  constantly  appearing.  Thus  in  Cook  v.  State, 
^•■**"'**  35  Southern,  665,  Ae  following  instruction  was 
asked,  that :  '*  Before  the  jury  can  convict  die  defendant  the 
evidence  must  be  so  strong  as  to  convince  each  juror  of  his 
guilt  beyond  a  reasonable  doubt;  and  if,  after  considering 
all  the  evidence,  a  single  juror  has  a  reasonable  doubt  as  to 
the  defendant's  guilt,  arising  out  of  any  part  of  the  evidence, 
then  the  jury  cannot  convict  him.''  This  instruction  was 
refused  and  the  Supreme  Court  of  Florida  holds  property  so. 
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RECEIVERSHIPS. 

The  Court  of  Chancery  of  New  Jersey  decides  in  NessUr 
V.  Industrial  Land  Development  Co.,  56  Atl,  711,  that  an 
»«<«»y  ••      order  of  the  court  to  that  effect,  and  also  one  for 
^^2!]^'     authority  to  incur  indebtedness,  are  necessary  to 
ctaiMs       entitle  receivers  to  retain  their  salary  or  com- 
pensation as  a  preferred  claim  as  against  claimants  who  have, 
at  the  request  of  the  receiver,  advanced  money  or  performed 
services  for  the  trust;  and,  where  the  fund  in  hand  is  not 
su£Scient  to  pay  all  the  receivers'  debts  and  their  compensa- 
tion, the  distribution  must  be  made  pro  rata. 


RECORDS. 

The  Supreme  Court  of  Louisiana  decides  in  Agitrs  v. 
Belcher  &  Creswell,  35  Southern  607,  that  where  a  man 

1^^^^  was  unable  to  write  his  name  and  merely  made 
his  mark,  and  where  the  notary  erred  as  to  the 
vendor's  name  and  wrote  it  ''Willie  Jones"  instead  of 
"  Willie  Johnson''  and  the  error  was  carried  into  the  index 
to  die  conveyance  records,  it  cannot  have  the  effect  of  de- 
priving the  vendee  of  his  property,  since  the  index  was  no 
part  of  the  record,  but  merely  for  the  convenience  of  &ose 
examining  the  record. 


STREET  RAILROADS. 

The  Supreme  Court  of  Indiana  decides  in  Indiana  Ry. 
Co.  V.  Hoffman,  69  N.  £.  399,  that  a  street  railroad 
CMtnct  witfc  ^P*"^ting  its  lines  in  a  dty  under  a  contract  to 
^  issue  transfer  tickets  free  of  charge  to  all  passen- 
*j  gers  requesting  the  same,  who  might  board  its 
car  at  any  point  on  any  of  its  lines  in  the  city, 
and  whose  destination  might  be  to  any  other  point  on  any 
other  line  of  the  companjr's  road  in  the  limits  of  the  city,  is 
bound  to  transport  a  passenger  tendering  such  transfer  to 
his  destination  on  the  company's  line,  diough  that  be  in 
territory  annexed  to  the  city  after  the  contract  was  made, 
and  on  its  interurban  line,  on  which  it  had  a  franchise  en- 
titling it  to  charge  an  additional  fare  outside  the  city  as  its 
limits  were  before  the  annexation  of  territory. 
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TELEGRAPHS. 

In  Western  Union  Telegraph  Co.  v.  Anderson,  78  S.  W. 
34,  it  is  decided  by  the  Court  of  Civil  App«ds  of  Texas, 
that  a  tel^fiaph  company  in  Texas  is  liable  for 
damages  for  mental  suffering  resulting  from 
its  negligence  in  foiling  to  deliver  promptly  a 
message  sent  from  there  to  a  non-resident  plain- 
tiff, although  the  jurisdiction  in  which  the  latter  resides  does 
not  authorize  recovery  in  such  cases.  The  Texas  rule  allow- 
ing damages  for  mental  anguish  in  such  cases  is  well  known. 


TELEPHONES. 
In  Meyer  v.  Standard  Telephone  Co.,  98  N.  W.  300,  it 

is  decided  by  the  Supreme  Court  of  Iowa  that  the  measure 
of  damages  for  unreasonable  cutting  of  trees  for 
the  erection  of  a  telephone  is  the  difference  be- 
tween the  value  of  the  land  as  it  would  have 

been  if  the  cutting  had  been  reasonable  and  what  it  was  after 

the  cutting,  not  tfie  difference  between  the  value  before  and 

after  the  cutting. 


TRESPASSERS. 

In  Sigur  v.  Burguieres,  35  Southern,  823,  the  Supreme 
Court  of  Louisiana  decides  that  one  who  occupies  no  better 
ta9f«v«-  position  than  that  of  trespasser  may  yet  daim 
"*"^  reimbursement  of  the  cost  of  clearing  land 
whereby  such  land  is  brought  into  cultivation,  and  when  to 
cultivate  it  is  its  chief  value.  And  it  is  further  held  that 
he  may  also  daim  for  such  ameliorations  as  have  added  to 
the  permanent  value  of  the  land. 


WILLS. 

In  Burroughs  v.  Cutter,  56  Atl.  649,  the  Supreme  Judi- 
cial Court  of  Maine,  decides  that  when  an  executor  is  given 

p»ww«f  power  in  the  will  to  apply  the  property  of  the 
y:  testator  to  the  support  and  education  of  a  minor 
CMiiiaitiM  ^hji^j^  aji^  jg  authorized  to  sdl  and  convey  prop- 
erty for  that  purpose,  and  dies  without  having  done  so,  the 
power  and  authority  do  not  pass  to  the  minor,  nor  to  his 
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WILLS  (Condnued). 

guardian,  unless  expressly  so  stated  in  the  will.    Compare 

with  this  case  Clifford  v.  Stewart,  95  Me.  41. 

A  testator  devised  to  his  wife  for  her  natural  life  "  all  of 
my  property  and  estate,  real,  personal  and  mixed,  whenever 
found  and  however  situated,  during  the  term 
aforesaid,  my  said  wife  to  use  and  expend  what 
may  be  necessary  for  her  maintenance  and  sup- 
port during  said  term."  The  Supreme  Court  of  New  Hamp- 
shire, construing  this  clause  in  Barker  v.  Clark,  56  Atl.  747, 
holds  that  the  will  gave  the  wife  not  only  a  life  estate,  but 
also  empowered  her  to  dispose  of  the  same  for  her  main- 
tenance when  necessary.  See  Burleigh  v.  Clough,  52  N. 
H.  267. 

There  is  no  presumption  of  revocation  of  a  will  by  mutila- 
tion where  the  will  was  not  shown  to  have  been  in  testator's 
possession,  or  to  have  been  found  among  his 
papers  after  his  decease  in  the  condition  in 
which  it  was  offered  for  probate:  Su|Mreme 
Court  of  New  Jersey  in  Stevens  v.  Stevens,  56  Atl.  916. 

In  re  Redhead's  Estate,  35  Southern  761,  the  Supreme 

Court  of  Mississippi  holds  tihat  an  instrument  beginning, 

''  Realizing  the  uncertainty  of  life  at  aU  times, 

vaiMitsr  ^^^  ^j^^  dangers  incident  to  travel,  I  leave  this 
as  a  memoranda  of  my  wishes  should  anything  happen  to 
me  during  my  proposed  trip,''  is  a  valid  will,  though  the 
testator  did  not  die  till  after  his  return  from  the  trip 
referred  to. 


WITNESS. 

The  general  rule  preventing  testimony  by  an  interested 

party  as  to  transactions  with  decedents  makes  the  decision 

of  the  Supreme  Court  of  Pennsylvania  In  re 

^JJ22S2J  Allen's  Estate,  56  Atl.  928,  of  more  than  local 

Jll*         interest    It  is  there  held  that  where  a  father 

transferred  property  to  his  son  as  an  advance- 

ment  or  gift,  on  the  father's  death,  under  act  of  May  23, 

1887,  sec.  4,  P.  L.  159,  providing  that  no  interest,  merely. 
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WITNESS  (Continued). 

shall  make  a  person  incompetent  as  a  witness,  and  declaring 
that  if  any  party  to  a  contract  or  a  thing  in  action  is  dea^ 
and  his  right  thereto  has  passed,  a  surviving  party  to  such 
contract  shiall  not  be  a  competent  witness,  unless  the  contest 
be  between  the  parties  respectively  claiming  such  property 
by  devolution  on  the  death  of  such  owner,  the  son  is  not 
competent  to  testify  as  to  matters  occurring  in  his  father's 
lifetime  in  connection  with  the  advancement. 
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G>NSTiTUTioNAL  Law — ^DivoRCE.  Andrcws  V.  Andrews, 
188  U.  S.  14  (1903). — ^The  latest  deYelopment  in  the  Ameri- 
can diYorce  law  is  the  decision  of  the  United  States  Supreme 
Court  in  upholding  the  constitutionality  of  the  Massadiusetts 
Statute  aimed  at  what  are  popularly  called  "  Dakota  DiYorces." 
On  the  surface,  the  decision  of  Andrews  y.  Andrews  appears  to 
be  a  stq>  in  adYance  in  diYorce  law,  permitting  one  state  to 
protect  itself  from  the  loose  laws  of  another  state.  Unfortu- 
nately, howcYer,  this  is  not  the  case.  The  law  remains  the 
same  as  it  was  by  the  weight  of  state  authority  before  the 
declaration  of  the  Supreme  Qnirt.  The  decision,  howcYer,  may 
be  Yaluable  in  its  tendency  to  bring  the  New  York  and  the  two 
Carolina  Courts  into  harmony  with  the  other  states  on  the 
diYorce  question. 

The  facts  of  Andrews  y.  Andrews  are  briefly  these:  A  and 
B,  citizens  of  Massachusetts  domiciled  in  Boston,  were  mar- 
3aa 
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ried  in  that  dty  in  1887  and  continued  to  reside  there  after 
their  marriage.  In  1891  A  went  to  South  Dakota  to  secure 
a  divorce  upon  grounds  not  deemed  adequate  under  the  laws 
of  Massachusetts,  remaining  there  a  sufficient  time  to  ac- 
quire a  residence  under  the  South  Dakota  law  before  filing 
his  petition  for  a  divorce.  The  lower  court  found  that  he  in- 
tended to  return  to  Massachusetts,  when  the  divorce  was 
granted,  and  that  he  had  no  other  business  in  South  Dakota 
than  the  prosecution  of  the  divorce ;  that  he  voted  at  an  elec- 
tion in  South  Dakota  and  his  intention  was  to  become  a  resi- 
dent for  the  purpose  of  obtaining  a  divorce,  and  to  that  end 
became  as  a  matter  of  law  a  resident  there.  A  and  B  never 
lived  as  husband  and  wife  in  South  DaJcota,  but  the  wife  ap- 
peared by  counsel  and  a  divorce  was  granted,  the  wife  con- 
senting to  the  divorce,  upon  an  agreement  being  effected 
between  the  parties.  A  then  returned  to  Massachusetts,  mar- 
ried C,  and  was  there  domiciled  until  his  death.  Upon  A's 
death,  both  B  and  C  sought  the  aid  of  the  court,  each  assert- 
ing her  right  to  administer  the  estate  as  A's  lawful  widow. 

The  Massachusetts  Court  held  that  the  divorce  obtained  in 
South  Dakota  was  void  under  their  statute — "  A  divorce  de- 
creed in  another  state  or  country  according  to  the  laws  thereof 
by  a  court  having  jurisdiction  of  the  cause  and  of  both  parties 
shall  be  valid  and  effectual  in  this  commonwealth;  but  if  an 
inhabitant  of  this  commonwealth  goes  into  another  state  or 
country  to  obtain  a  divorce  for  a  cause  which  occurred  here, 
while  the  parties  resided  here,  or  for  a  cause  which  would 
not  authorize  a  divorce  by  the  laws  of  this  commonwealth,  a 
divorce  so  obtained  shall  be  of  no  force  or  effect  in  this  com- 
monwealth/' Sec  352  Rev.  Laws  Mass.  1902,  ch.  1^2,  p.  1357. 
The  case  was  appealed  to  the  Supreme  CcMirt,  the  single  ques- 
tion being  the  constitutionality  of  the  Massachusetts  statute. 
There  were  two  objections  urged  against  the  act:  first,  that 
the  state  had  no  power  to  legislate  on  the  subject  of  divorce, 
and,  second,  admitting  sudi  power  to  exist,  this  particular  exer- 
cise was  in  direct  violation  of  the  **  full  faith  and  credit*'  clause 
of  the  Constitution  of  the  United  States. 

That  the  (question  of  marriage  and  divorce  is  a  subject  of 
state  legislation  is  now  undisputed.  "Marriage,''  says  Jus- 
tice Fidd  in  Maynard  v.  HUl,  125  U.  S.  190  (1887),  "as 
creating  the  most  important  relation  in  life,  as  having  more 
to  do  witfi  ibt  morals  and  civilization  of  a  people  than  any 
other  institution,  has  always  been  subject  to  the  control  of 
the  legislature.  The  body  prescribes  the  age  at  which  parties 
may  contract  to  marry,  the  procedure  or  form  essential  to  con- 
stitute marriage,  the  duties  and  obligations  it  creates,  its  effects 
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Upon  the  property  rights  of  both,  present  and  proq)ective,  and 
the  acts  which  may  oonstitiste  gioands  for  its  dissolution."  The 
argument  which  denies  this  right  to  the  state  assumes  that 
marriage  is  a  dvil  contract  and  as  such  is  under  the  protection 
of  the  loth  section  of  Article  i  of  the  constitution,  that  **  No 
state  shall  ....  pass  any  law  impairiiy  the  oUigation  of  con- 
tracts.'' Although  marriage  is  a  contract,  it  is  not  sudi  a 
contract  within  the  contemplation  of  this  clause  of  the  consti- 
tution, and  the  courts  have  held  that  whether  the  divorce  be 
granted  by  virtue  of  a  general  act  of  assemUy  or  direcdy  bv 
special  dispensation  of  the  lq;isiature,  the  divorce  is  valid. 
Cronise  v.  Cronise,  54  Pa.  225  (1867) ;  Maguire  v.  Maguire, 
7  Dana  181  (1838)  ;  Carson  v.  Carson,  40  Miss.  349  (1866) ; 
Maynard  v.  Hill,  supra. 

The  clause  in  the  constitution  req)ecting  the  oUigation 
of  contracts  has  never  been  understood  to  restrict  the  gen- 
eral right  of  the  legislature  on  the  subject  of  divorces."  Oiief 
Justice  Marshall  in  Dartmouth  College  v.  Woodward,  4  Wheat 
518  (1819)  ;  Adams  v.  Palmer,  51  Me.  480  (1863). 

Somt  of  the  courts,  as  in  Clark  v.  Clark,  10  N.  H.  380 
(1839),  and  Bingham  v.  Miller,  17  Ohio  445  (1843),  denied 
the  authority  of  the  legislature  to  grant  divorces  by  ^)ecial 
legislation,  alibiing  that  the  granting  of  a  divorce  was  a 
judicial  power  and  could  not  ht  exercised  by  the  l^slature, 
but  the  Supreme  Qnut  in  Maynard  v.  Hill,  supra,  declared  that 
divorces  so  granted  were  valid,  though  many  of  tiie  states  have 
now  by  provisions  of  their  omstitutions  prohibited  such  l^s- 
lative  divorces.  In  deciding  in  favor  of  the  state's  right  to 
legislate.  Justice  White  in  Andrews  v.  Andrews  says,  ''  The 
statute  was  but  the  exercise  of  an  essential  attribute  of  govern- 
ment, to  dispute  the  possession  of  which  would  be  to  deny  the 
authority  of  the  state  of  Massachusetts  to  l^iislation  over  a 
subject  inherendy  domestic  in  its  nature  and  upon  which  the 
existence  of  civilized  society  depends/' 

After  upholding  the  state's  right  to  legislate  on  the  divorce 
question  in  genend,  about  which  there  was  no  serious  doubt, 
the  court  proceeded  to  the  real  point  of  the  case,— did  Massa- 
chusetts, in  violation  of  the  constitution,  fail  to  give  "  full 
faith  and  credit"  to  the  judicial  act  of  South  Dakota?  The 
court  said  not.  "  The  statute  is  directed  not  against  divorces 
obtained  in  other  states  as  to  persons  domiciled  there,  but 
against  the  execution  in  Massachusetts  of  decrees  of  divorce 
obtained  in  other  states  by  persons  who  are  domiciled  in  Massa- 
chusetts and  who  go  into  such  other  states  with  the  purpose 
of  practising  a  fraud  upon  the  laws  of  the  state  of  their 
domidl ;  that  is  to  procure  a  divorce  without  obtaining  a  bona 
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fide  domidl  in  such  other  state."  Whatever  may  have  been 
the  purpose  of  the  legislature  in  enacting  this  statute,  or 
whether  a  fraud  was  being  practised  on  tl^  state  of  Massa- 
chusetts, is  immaterial  in  considering  its  ccHistitutionality.  If 
the  decree  of  South  Dakota  is  such  a  decision  as  demands  full 
faith  and  credit  under  the  constitution,  clearly  the  Massachu- 
setts statute  is  unconstitutional,  although,  as  Justice  White  says, 
the  inevitable  result  of  such  a  doctrine  "  would  be  the  destruc- 
tion of  substantial  legislative  power  over  the  subject  of  the  dis- 
solution of  the  marriage  tie,  for  a  man  could,  without  acquiring 
a  bona  fide  domidl  therein,  obtain  a  divorce  and  compel  the 
state  of  the  domidl  to  give  full  faith  to  the  divorce  thus  fraudu- 
lently obtained.  Since  the  Constitution  of  the  United  States 
confers  no  power  on  the  government  to  regulate  marriage,  it 
would  be  that  the  governments,  state  and  federal,  are  bereft 
by  the  Constitution  of  the  United  States  of  a  power  which 
must  bdong  to  and  somewhere  reside  in  every  dvilized  govern- 
ment" 

The  gist  of  the  numerous  dedsions  on  the  interpretation 
of  the  ''full  faith  and  credit"  clause  has  been  summarized 
by  Story  in  his  "Constitutional  Law:"  "They  intended  to 
give  to  them  full  faith  and  credit, — that  is,  to  attribute  to  them 
positive  and  absolute  verity, — so  that  they  cannot  be  contra- 
dicted or  the  truth  of  them  denied,  any  more  than  in  the  state 
where  they  originated.  The  evils  of  introducing  a  general 
system  of  re-examination  of  the  judicial  proceedings  of  other 
states,  whose  connections  are  so  intimate  and  whose  rights  are 
so  interwoven  with  our  own,  would  far  outwdgfa  any  supposed 
benefits  from  an  imagined  superior  justice  in  a  few  cases." 
Green  v.  Sarmiento,  i  Peters,  Cir.  Rep.  74  (1810);  Hitch- 
cock  V.  Aiken,  i  Caines  Rep.  462  (1803) ;  Commonwealth  v. 
Green,  17  Mass.  514  (1822). 

On  the  other  hsmd,  to  guard  against  fraudulent  and  un- 
authorized judidal  acts  of  other  states,  the  clause  has  been 
uniformly  interpreted  to  mean  that  full  faith  and  credit  are  to 
be  given  to  a  judidal  act  only  when  the  court  rendering  such 
dedsion  has  jurisdiction  of  the  cause  and  parties  and  judgment 
was  obtained  without  fraud  on  the  court.  The  law  is  dearly 
stated  by  Justice  Gray  in  the  late  case  of  Wisconsin  v.  Pelican 
Insurance  Co.,  121  U.  S.  265  (1888).  "  These  provisions  (re- 
ferring to  the  constitutional  acts)  establish  a  rule  of  evidence 
rather  than  of  jurisdiction.  While  they  make  the  record  of  a 
judgment  rendered  after  due  notice  in  one  state,  ooodusive 
evidence  in  the  courts  of  another  state,  or  of  the  United  States, 
of  the  matter  adjudged,  they  do  not  affect  the  jurisdiction, 
dther  of  the  court  in  which  the  judgment  is  rendered  or  of 


326  NOTES. 

the  court  in  which  it  is  offered  in  evidence.''  Thompson  v. 
Whitman,  i8  Wall,  457  (1874);  Bissell  v.  Briggs,  9  Mass. 
46a  (1812);  Harris  v.  Hardemann,  14  How.  334  (1852); 
Thorman  v.  Frame,  176  U.  S.  350  (1899).  See  also  the  late 
cases  of  Johnson  v.  Insurance  Co.,  187  U.  S.  491  (1902); 
HaU  V.  AUison,  188  U.  S.  56  (1902) ;  Finney  v.  Guy,  iSSj 
U.S.  335  (1902). 

If,  llierefore,  this  statute  is  to  be  upheld,  it  must  be  upon 
the  ground  that  the  court  of  South  Dakota  had  no  jurisdic- 
tion, and  this  in  fact  is  the  position  of  Andrews  v.  Andrews. 
But  did  the  South  Dsdcota  Court  have  jurisdiction?  Before 
answering  this  question  specifically  it  will  be  first  necessary 
to  determine  what  the  nature  of  a  divorce  proceeding  is  and 
upon  what,  the  jurisdiction  in  such  cases  depends.  With  the 
exception  of  the  courts  of  New  York  and  the  two  Caxolinas, 
die  states  have  held  that  a  proceeding  in  divorce  is  one  in  rem, 
and  not  in  personam.  It  is  immateral,  therefore,  whether  one 
of  the  parties  is  out  of  the  jurisdiction,  and  is  reached  only 
by  constructive  service,  for  the  state  has  the  power  to  regulate 
the  status  of  the  one  residing  therein.  This  doctrine  b  denied 
in  New  York,  where  the  courts  contend  that  there  can  be  no 
proceeding  in  rem  and  that  no  court  has  power  to  grant  by 
constructive  service,  unless  both  parties  are  dcrniidled  in  the 
state.  Such  is  the  decision  in  People  v.  Baker,  76  N.  Y.  78 
(1879)  ;  O'Dea  v.  O'Dea,  loi  N.  Y.  23  (1886) ;  WiUiams  v. 
tViiltams,  130  N.  Y.  193  (1891) ;  McCreery  v.  Davis,  44  S. 
Car.  19s  (1894);  Irby  v.  WUson,  i  Dev.  and  Bat.  Eq.  (N. 
Car.)  568  (1837) ;  and  where  the  parties  appear  in  a  pro- 
ceeding in  another  state,  although  that  court  has  no  jurisidic- 
tion  according  to  the  majority  view,  the  decree  has  been  de- 
clared valid  in  New  York.  In  Jofus  v.  Jones,  108  N.  Y.  415 
(1888),  where  there  was  a  proceeding  in  Texas  in  which  the 
defendant  appeared,  the  court  said,  ''The  judgment  of  the 
Texas  court  becaune  and  is  a  binding  adjudication  on  the  de- 
fendant therein  for  the  reason  that  £e  defendant  by  going  to 
Texas  and  filing  an  answer  to  the  action,  became  bound  by 
the  statute  law  of  the  state  prescribing  the  effect  of  that  pro- 
ceeding, and  that  by  the  Texas  law  the  filing  of  an  answer 
by  a  defendant  is  an  appearance  and  submission  to  the  juris- 
diction." 

The  effect  of  this  alarming  doctrine  was  just  what  the 
other  courts  sought  to  avoid,  for  it  afforded  the  opportunity 
to  the  parties  to  go  outside  their  own  state  and  by  mere  ap- 
pearance, accompanied  by  nominal  residence  for  the  statu- 
tory period,  obtain  a  divorce  in  defraud  of  their  own  state 
laws.  The  New  York  courts  have  gone  so  far  that  they 
have  held  a  man  guilty  of  bigamy  where  his  wife  obtained 
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a  divorce  in  another  state  upon  constructive  service  upon  the 
defendant,  People  v.  Baker,  supra,  though  the  court  admitted 
that  the  status  of  the  party  in  tfie  state  where  the  divorce  was 
obtained  may  be  adjudged  b^  that  state,  but  that  it  could  not 
affect  the  matrimonial  relation  of  the  defendant  in  another 
state,  apparently  a  refusal  without  an  attempt  at  justification, 
to  give  full  faidi  and  credit  to  decision  of  a  sister  state,  which 
it  s^knowledged  was  binding  in  the  state  where  it  was  rendered 

It  was  this  position  of  the  New  York  courts,  that  jurisdic- 
tion depends  upon  the  appearance  of  the  parties,  that  was 
urged  in  Andrews  v.  Andrews,  and  from  the  fact  that  the 
parties  ayipeared  in  the  action  it  was  contended  that  thereby 
South  Dakota  gained  jurisdiction  and  that  Massachusetts  was 
bound  to  recognize  the  divorce ;  but  the  Supreme  Court  was 
committed  to  the  position  that  a  decree  of  divorce  was  a 
judgment  in  rem,  and  the  acceptance  of  such  a  doctrine  would 
in  effect  cause  the  overrulii^  of  the  late  case  of  Atherian  v. 
Atherton,  181  U.  S.  155  (1900),  and  a  repudiation  of  the 
principles  in  Bell  v.  Bell,  181  U.  S.  175  (1900),  and  Streit" 
wolf  V.  Sireitwolf,  181  U.  S.  179  (1900). 

In  Atherton  v.  Atherton  the  facts  were  these:  A  was  a 
resident  of  Kentudcy  and  had  always  lived  there.  He  mar- 
ried B  in  New  York  and  took  her  to  Kentucky,  where  they 
resided  together  until  18^1,  when  the  wife  went  back  to  New 
York.  A  obtained  a  divorce,  process  being  served  on  the 
wife  by  mailing  it  to  her  address  in  pursuance  of  the  laws  of 
Kentucky.  Ip  New  York  the  wife  began  an  action  for  a 
limited  divorce  and  the  question  then  arose  as  to  the  validity 
of  the  Kentucky  divorce.  The  New  York  Gmrt,  following 
their  former  decisions,  held  that  the  divorce  was  not  binding 
in  New  York.  The  Supreme  Court  of  the  United  States,  in 
reversing  this  decision,  held  that  the  domidl  being  in  Ken- 
tucky the  courts  of  that  state  had  jurisdiction  over  die  subject 
matter  and  the  decree  was  entitled  to  full  faith  and  credit 
although  the  wife  was  only  constructively  served.  In  the  same 
year  came  the  decisions  in  Bell  v.  Bell  and  Streitwolf  v.  Streit- 
wolf,  supra,  leaving  no  doubt  as  to  a  divorce  bemg  a  proceed- 
ing in  rem  and  jurisdiction  a  question  of  domidl,  as  far  as 
tfie  United  States  Supreme  Court  was  concerned. 

It  must  be  remembered,  however,  that  domidl  is  not  mere 
residence.  "  There  is  a  broad  distinction  between  a  legal  and 
an  actual  residence.  A  legal  residence  (domidl)  cannot  in 
the  nature  of  things  co-exist  in  the  same  person  in  two  states 
or  countries.  .  .  .  His  legal  residence  consists  of  fact  and  in- 
tention; both  must  concur,  and  when  his  legal  residence  is 
once  fixed,  it  requires  both  fact  and  intention  to  change  it" 
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Tipton  V.  TipUm,  87  Ky.  243  (1888).  While  the  various  state 
divorce  statutes  speak  of  residence,  the  Supreme  Court  of  the 
United  States  and  the  state  courts  interpret  residence  to  mean 
both  domidl  and  residence.  Peo^  v.  Sfmih,  13  Hun.  (N. 
Y.)  414  (1878) ;  Bell  v.  Bell,  supra;  Sireiitvolf  v.  StreUwolf, 
supra;  Tipton  v.  Tipton,  supra;  Briggs  v.  Briggs,  5  Profe. 
Div.  163  (Eng.),  (i8;r9);  Hopkins  v.  Hopkins,  35  N.  H. 
474  (1857). 

"  No  mere  pretence  of  residence,  no  passing  visit,  no  tem- 
porary presence,  no  assumption  of  residence  here  pro  hoc  vice 
only,  nothing  short  of  actual  abode  here,  with  intention  of 
permanent  residence,  will  fill  the  letter  or  the  spirit  of  the 
statute."  Butcher  v.  Butcher,  39  Wis.  651  (1876).  Pre- 
cisely the  state  of  ihcts  before  the  court  in  Andrews  v.  An- 
drews,  uniformly  held  not  sufficient  by  the  state  courts ;  NeW 
V.  Beauchamp,  74  Iowa,  92  (1887)  ;  Way  v.  Way,  64  IlL  406 
(1872) ;  Smith  v.  Smith,  7^  N.  W.  R.  (N.  D.)  783  (1898) ; 
Whitcomb  v,  Whitcomb,  46  Iowa,  437  (1877) ;  Gregory  v. 
Gregory,  76  Me.  535  (1884),  under  statute  similar  to  that  of 
Ma^achusetts ;  Commonwealth  v.  Ainsworth,  6  Pa.  Dis.  Rep. 
707  (1897) ;  Bunham  v.  Bunham,  162  IlL  589  (1896)  ;  Brown 
V.  Brown,  14  N.  J.  Eq.  78  (1861).  The  Ei^sh  biw  is  in 
accord  with  this  position*  Shaw  v.  Gould,  L.  R.  3  H.  L.  55 
(1868).  In  other  words,  irrespective  of  the  Massachusetts 
statute,  this  divorce  was  not  entitled  to  recognition.  The 
legislature  simply  codified  the  decisions  of  its  own  and  the 
omer  state  courts. 

Although  Andrews  v.  Andrews  finally  settles  the  law  in 
some  respects,  there  is  still  much  need  of  remedial  legislation. 
As  the  law  now  stands,  it  is  in  the  power  of  one  court  to 
declare  ''Dakota  divorces"  void  as  without  jurisdiction,  and 
should  the  matter  subsequently  arise  in  anotfier  state,  which 
case  is  not  beycMid  probability,  the  same  question  confronts 
the  court,  is  it  bound  to  give  full  faith  and  credit  to  the  state 
of  original  jurisdiction  or  must  it  recognize  the  later  decision 
declaring  it  void,  or  must  it  inquire  into  the  jurisdiction  itself? 

The  problem  is  still  difficult  and,  as  is  the  opinion  of  emi- 
nent jurists,  one  which  can  only  be  solved  by  either  amending 
the  constitution  or  having  the  l^slatures  of  the  various  states 
concur  in  identical  divorce  laws,  an  ideal  situation  yet  to  be 
accomplished  in  American  history. 

M»  O,  S* 
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A    Treatise    on    Stock    and    Stockholders,    Covering 

Watered  Stock,  Trusts,  Consolidations,  and  Holding 

Companies.    By  Arthur  L.  Heluwell.    Pp.  xxxii-|-ip7i. 

St  Paul,  Minn. :  Keefe-Davidson  Company,  1903. 

In  these  days  of  giant  corporations  and  combinations,  when 
modem  trade  seems  to  be  centralizing  more  and  more  in  the 
hands  of  great  companies ;  at  a  time  when  nearly  every  man  of 
business  is  interested  and  holds,  to  a  greater  or  less  amount, 
shares  of  stock  in  some  corporation,  there  is  no  subject  of  more 
general  interest  or  importance  than  that  with  which  the  author 
here  deals.  Were  anything  needed  to  impress  upon  the  mind 
the  significance  of  the  modem  company,  the  trial  of  Whitaker 
Wright,  the  collapse  of  the  ''Shipbuilding  Trust,"  and  the 
recent  Northern  Securities  decision  would  be  amply  sufficient. 

Not  only  is  the  book  most  timely,  but  it  is  a  work  of  real 
merit  Its  intended  scope  is  thus  outlined  in  the  preface :  **  The 
author  has  made  no  effort  to  cover  the  entire  field  of  corpora- 
tion law.  His  purpose  has  been  to  select  and  elaborate  those 
branches  of  the  subject  on  which  the  present-day  practitioner  is 
most  frequently  ccmsulted.  Especial  attention  has  been  given, 
therefore,  to  the  several  forms  of  stock  and  the  rights  derived 
from  the  ownership  thereof,  the  acquisition  of  membership,  the 
transfer  of  shares,  stockholders'  meetings  and  elections,  the 
power  of  corporate  officers,  dividends,  consolidations  and  hold- 
ing companies,  the  liability  of  stockholders,  and  the  defences  to 
actions  instituted  for  the  enforcement  thereof." 

We  are  inclined  to  agree  with  the  author  as  to  the  practical 
use  and  importance  of  the  field  which  he  has  chosen  to  cover  and 
also  to  commend  his  manner  of  treatment.  He  writes  as  one 
well  versed  in  the  subject  which  he  is  expounding  and  presents 
the  law  in  a  dear  and  admirable  style.  The  text  is  amplified  by 
notes  in  which  are  cited  the  most  recent  decisions  upon  the 
subject  under  discussion.  For  the  most  part  citations  of  the 
earlier  cases  are  omitted  except  where  used  to  trace  the  develop- 
ment of  the  law.  The  book  contains  a  short  table  of  contents 
at  tiie  head  of  each  chapter,  and  its  use  for  reference  is  further 
facilitated  by  a  well-arranged  index  and  table  of  cases. 

The  author  has  certainly  written  a  most  creditable  book,  one 
which  should  not  only  prove  of  value  to  the  practitioner  and 
the  student,  but  also  of  interest  to  the  layman.  B.  O.  F. 
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A  Treatise  on  the  Constitutional  Limitations  which 
Rest  upon  the  Legislative  Power  of  the  States  of  the 
American  Union.  By  Thomas  M.  Cooley.  Seventh  Edi- 
tion, with  large  additions,  giving  Results  of  Recent  Cases. 
By  Victor  H.  Lane.  Pp.  cxxiii-l-1036.  Boston:  Little, 
Brown  ft  Company,  1903. 

In  a  list  of  fifty-two  law  text4)ooks  most  frequently  dted  by 
iht  supreme  courts  of  the  various  states  in  the  first  six  mondis 
of  1902,  ''Cooley's  Constitutional  Limitations"  ranks  fourth. 
The  sixdi  edition  of  this  work,  which  has  become  of  such  wide- 
mread  authority,  was  published  in  1890  during  the  life  of  Judge 
Cooley,  but  owing  to  the  confining  nature  of  the  official  duties 
of  the  author,  that  edition  was  prepared  by  C.  Angell,  of  the 
Detroit  Bar. 

In  view  of  these  facts  and  the  great  derelopment  in  consti- 
tutional law  and  the  new  questions  which  have  arisen  in  the  past 
few  years,  it  is  unnecessary  to  comment  upon  the  timeliness  and 
need  for  this  new  edition,  which  has  beoi  prepared  by  Victor 
H.  Lane,  Professor  of  Law  in  the  University  of  Michigan,  at 
the  request  of  the  heirs  of  Judge  Cooley.  The  text  stands  as 
it  did  in  the  last  previous  edition,  and  the  addition  of  new 
matter,  to  bring  the  book  to  date,  has  been  made  entirely  to  tfie 
notes.  All  the  additions  appear  in  the  bracketed  matter  in  the 
notes,  and  where  new  references  have  been  introduced  into  the 
text  the  matter  referred  to  has  been  printed  in  a  single  column, 
thus  distinguishing  it  from  the  old  notes,  which  are  printed  in 
double  column.  A  great  number  of  the  new  cases  cited  will 
be  found  in  the  Lawyers'  Reports  Annotated  and  the  American 
State  Reports,  citations  to  the  National  Reporter  and  System 
of  Reports  have  been  added  for  as  many  of  the  old  cases  as 
possible,  as  well  as  for  the  new  cases.  The  notes  have  been 
prepared  with  a  great  deal  of  care.  The  book  is  well  indexed 
and  the  value  of  the  edition  to  the  profession  cannot  be 
doubted.  B.  O.  F. 


A  Text-Book  of  Legal  Medicine  and  Toxicology.    Edited 
by  Frederick  Peterson,  M.D.,  and  Walter  S.  Haines, 
M.D.    Volume  II.    Philadelphia,  New  York,  and  London: 
W.  B.  Saunders  &  Company,  1904.    Pp.  825.   8vo. 
The  first  volume  of  this  book  was  reviewed  in  the  American 
Law  Register  for  July,  1903.    The  second  volume  is  divided 
into  two  parts.    The  first  part  is  a  continuation  of  the  subject 
of  the  first  volume.  Legal  Medicine,  including  articles  on 
Malingering  and  Feigned  Disorders,  the  Legal  Aspect  of  Preg- 
nancy, Abortion,  Infanticide,  Malpractice,  etc     The  second 
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part,  composing  the  major  portion  of  the  volume,  is  devoted  to 
Toxiodogy,  and  constitutes  a  thorough  treatise  on  the  proper- 
ties, effect,  and  detection  of  various  lands  of  poison. 

The  purpose  of  the  book  is  not  to  make  every  lawyer  his  own 
expert,  but  to  afford  a  ready  means  of  acquiring  in  a  short  tim: 
sufficient  knowledge  on  any  given  point  of  legal  medicine  to 
conduct  an  examination  or  cross-examination  of  an  expert  with 
a  fair  amount  of  intelligence.  To  this  purpose  the  book  is 
admirably  adapted.  It  is  accurate  and  concise,  and  as  brief  as 
is  consistent  with  thofoug^ess.  R.  B.  E. 


Street  Railway  Reports, — ^Annotated, — Reporting  the 
Electrical  Railway  and  Street  Railway  EtecisiONS  of 
THE  Federal  and  State  Courts  in  the  United  States. 
Volume  I.    By  Frank  B.  Gilbert,  of  the  Albany  Bar.    Pp. 
3^+943-   Albany,  N.  Y. :  Matthew  Bender,  1904, 
One  has  but  to  note  the  increase  in  the  number  of  books 
edited  and  published,  which  contain  solely  a  collection  of  cases 
embodying  the  law  on  a  particular  subject,  to  resdize  that  the 
case  system  is  govjeming  and  proving  its  usefulness  and  prac- 
ticability not  only  to  sdiools  of  instruction  but  to  practising 
lawyers  as  well.    The  law  of  many  subjects  has  been  so  col- 
lected and  this  book  is  an  illustration  of  the  extensicMi  of  the 
system  in  still  another  direction. 

When  we  consider  the  maze  of  street  railways  in  our  own 
dty  and  realize  that  a  goodly  portion  of  the  work  of  the  average 
lawyer  results  from  the  operation  thereof,  we  can  see  at  once 
the  importance  of  a  ccdlection  such  as  this. 

This  is  slightly  different  from  an  ordinary  case-book,  how- 
ever, it  being  but  the  first  of  a  series  of  books  to  be  published 
in  the  future  as  the  cases  arise  and  are  decided  in  the  various 
states.  The  object  of  the  series  is  stated  briefly  in  the  preface 
as  follows,  ''to  report  all  the  cases  decided  in  the  Federal 
Courts,  in  the  courts  of  last  resort  of  the  states,  and  the  im- 
portant cases  decided  in  lower  courts  of  original  or  appellate 
jurisdiction  from  April  i,  1903,  relating  in  any  way  to  the 
management,  operation,  or  control  of  street  railways,  and  the 
rights,  duties,  and  liabilities  of  street  railway  companies." 
From  this  statement  can  be  seen  the  wide  range  of  the  book,  the 
fact  that  only  cases  of  importance  and  weight  will  be  detailed, 
and,  more  important  still,  only  recent  cases.  Such  a  collection 
as  this,  issued  as  the  cases  arise,  will  allow  the  lawyer  to  keep 
pace  wiUi  the  law  of  all  states  on  this  subject  and  to  acquire  an 
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**  up-to-dateness"  which  oould  not  be  obtained  bj  a  scattered 
and  promisciious  reading. 

It  is  to  be  noted  that  the  decisions  are  from  all  of  the  states, 
and  80  will  render  it  of  general  utility  throughout  the  country. 
The  cases  are  arranged  not  according  to  subjects,  but  according 
to  the  states  in  which  they  were  decided,  so  that  we  have  the 
dedsioos  of  each  state  grouped  together  and  not  scattered 
throughout  the  hock,  as  is  frequendy  the  case. 

The  notes — an  essential  constituent  of  every  case-book — are 
fully  woriced  out  and  gready  widen  the  scope  of  the  book. 
Wink  only  recent  cases  are  given  in  full,  in  the  notes  can  be 
found  abimdant  reference  to  former  cases,  and  also  to  points 
not  of  sufficient  importance  to  warrant  a  report  in  full.  An 
index  to  the  cases,  which  is  really  a  brief  synopsis  of  the  law  of 
die  cases  dted  in  the  book,  adds  to  its  completeness. 

The  book  is  undoubtedly  one  which  can  be  utilized  by  the 
lawyer  and  student  alike.  To  a  lawyer  whose  woric  involves 
the  conduct  of  cases  for  or  against  street  railway  companies,  it 
should  be  invaluable  and  do  away  to  a  great  extent  with  tiring 
research  which  would  otherwise  be  necessitated.        F.  G.  S. 
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NOTES  ON  RECENT  LEADING  ARTICXES  IN  LEGAL  PERI- 
ODICALS. 

Ameucam  Law  Rxtsw.-— March-April. 

The  EUctoral  Commission  of  1877.  (Concluded.)  Hon.  Jdtoi  Goode. 
In  this  concluding  portion  of  his  paper  Mr.  Goode  gives  m  detailed  ac- 
count of  the  more  important  acts  of  the  commission.  He  shows  the  in- 
consistencies in  the  rulings  of  the  commission,  decided  as  th^  were  bf 
a  strict  party  vote,  and  the  disappointment  of  those  who  had  hoped  that 
the  questions  would  receive  a  tair  hearing.  The  author  gives  to  his 
account  of  the  proceedings  a  vitality  that  could  only  be  imputed  bj  oait 
who  had  oassed  through  that  penod  of  passionate  feelmg,  not  as  a 
spectator,  hut  as  a  participant 

Japanese  Law  and  Jnnsprudence,  A.  H.  Marsh.  In  the  legal,  as  in 
the  other  relations  of  hfe^  /*P*<^  has  put  on  the  mask  of  progress.  She 
has  chosen  the  civil  law  ox  the  continental  nations  as  a  model,  and  her 
code  follows  theirs.  But  this  article  shows  us  how  the  surface  appear- 
ance of  progress  is  belied  by  the  underlying  facts.  Judges  are  appomted 
directly  from  graduates  of  schools  and  colleges,  their  appointment 
being  based  on  eyaminaticm,  Lawyers  are  not  usually  consulted  in 
regard  to  a  case  to  come  before  the  courts,  or  at  least  not  until  all  the 
preliminaries  are  arranged;  there  is  no  system  of  pleading,  and  the 
law  is  administered  acoMtiing  to  the  letter  rather  than  to  the  ''true 
intent  and  spirit,"  the  latter  fault  not  being,  perhaps,  peculiar  to  Japan. 
The  picture  here  given  is  drawn  by  a  Canadian,  but  the  facts  are  fur- 
nished bf  a  Japanese^  whose  lectures  are  reviewed  bjt  the  pi^er.  Allow- 
ing as  much  as  possible  for  the  Canadian  point  of  view,  the  paper  shows 
the  inevitable  result  of  the  adoption  by  a  nation  of  a  oodie  of  law 
towards  which  it  has  not  grown  or  shown  any  inclination  to  grow,  and 
which  has  been  given  it  by  decree.  Mr.  Marsh  describes  the  result  as 
"disorganization  striving  with  chaos  in  topsyturvydom."  I  cooking 
behind  the  mask  of  borrowed  manners,  this  is  what  the  life  of  Japan 
seems  to-day,  for  the  evil  is  not  confined  to  the  law  alone^  it  is  in  and 
through  all  die  national  life^  for  a  nation,  like  an  individual,  must  be 
itself,  not  a  mere  mimic,  in  order  to  be  of  value  to  itsdf  or  to  society. 

Is  Congress  a  Conservator  of  the  Public  Morals?  William  A.  Suth- 
erland. Taking  as  a  text  the  decision  in  the  case  of  Champion  v.  Ames 
(188  U.  S.  331),  called  in  the  rqiort  the  "  Lottery  Case,"  which  decides 
that  lottery  tidcets  are  articles  of  interstate  commerce,  and  that  Con- 
gress may  regulate  their  transportation,  the  writer  dissents  from  the 
opinion  there  given.  The  lottery  ticket  is  compared  to  an  insurance 
policy,  the  arj^ument  seeming  to  fall  back  upon  the  old  theory  that  an 
msurance  policy  is  in  reality  a  gambling  contract  The  court  is  laid 
under  suspicion  of  deciding  the  question  along  the  lines  of  ''expe- 
'  dienqr."  The  question  as  to  whether  Congress  has  the  power  to  "  pro- 
hibit^ under  the  power  pven  it  to  "  regulate,"  and  the  xurther  question 
of  this  power  to  prohibit  the  transportation  of  lottery  tidrets,  are  ably 
argued.  An  impression  is  given  that  the  author  thinks  the  Supreme 
Court  does  not  approve  of  lottery  tickets,  therefore  the  decision;  and 
that  the  author  does  not  approve  of  the  attitude  of  the  Supreme  Court 
in  allowing  itself  to  be  influenced  by  moral  considerations,  but  no  such 
statement  is  directiy  made. 
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Cbntsal  Law  Joxjxnal.— March  18. 

Limitations  of  the  Rule  Requiring  Travellers  and  others  to  Stop, 
Look,  and  Listen  before  Attempting  to  Cross  Railroad  Tracks,  as 
Sought  to  be  Applied  to  Urban  Street  Railways.  Blackbttrn  Esterlinc 
The  familiar  **  Stop,  look,  and  listen"  rule,  which  prevails  nearly  every- 
where in  the  United  Stotes  with  more  or  less  rigidity  of  iqiplication,  is 
here  considered  in  a  new  light  The  venr  apparent  difference  between 
the  two  systems  of  transportation  are  first  set  forth;  then  the  fact 
that  the  status  of  the  relations  between  the  travellers  and  the  roads  as 
to  the  duty  to  avoid  collisions  is  necessarily  quite  different  Pennsyl- 
vania is  noted  as  one  of  the  states  where  the  "  Stop,  look,  and  listen** 
Xtdt  has  been  applied  to  street  railways,  and  Chief  Justice  Paxson  is 
said  to  have  **  boasted  of  the  stringency  of  the  rules  at  railroad  croaa- 
iags."  -  The  role  as  applied  in  this  state  is  considered  "  vnqnestioiiably 
harsh,"  is  not  approved  by  the  Federal  Courts^  and  the  *' Strictness 
with  which  the  rule  is  enforced  at  steam  railroad  crossings  is  also 
condemned."  Louisiana  and  Missouri,  however,  have  subatantiaUy  the 
same  rule  in  regard  to  street  railways,  and  in  a  number  of  other  states 
the  rule  has  been  sustained,  indudms  the  state  of  New  York»  though 
in  this  latter  state  there  is  some  conmct  of  decisions. 

The  author  very  reasonably  deplores  the  extension  of  this  rule  to  a 
situation  so  clearly  different  from  that  for  which  it  was  orisinal|y 
framed,  and  where  it  can  but  work  great  injustice  to  the  multitude  who 
in^ntat  the  dtj  streets,  where  mctk  care  as  can  be  demanded  at  any 
ordinary  railroad  crossing  is  impossible  The  economic  aigument  of 
Mr.  Labatt  in  his  recent  work  on  "Master  and  Servant^'  seems  to  be 
applicable  here.  If  street<ar  companies  are  to  be  exempt  from  damage 
lor  injuries  caused  b^  them,  by  reason  of  such  a  rule,  the  interests  of 
the  ^[oieral  public  will  be  greatly  injured  through  the  many  maimad 
and  incapacitated  persons  who  will  become  dependent  upon  the  com- 
mmsty.  The  qnestion  of  contributory  negligence  should,  as  our  antfior 
daims,  be  left  lor  the  decision  of  a  jury  m  all  such  casea. 

March  j6l 

Is  the  Initiaiive  and  Referendum  repugnani  to  the  ConsHHUion  of  IA# 
VmUd  States f  Willis  L.  Hand.  In  view  of  the  fact  that  the  author  is 
prohablv  correct  in  his  opinion  that  the  initiative  and  referendum  will 
be  tried  before  many  years  in  some  of  the  states  most  given  to  experi- 
■Mnts  in  government,  this  question  is  one  of  great  importance.  The 
opponents  of  these  measures  contend  that  they  are  destructive  of  the 
republican  form  of  government  guaranteed  by  the  constitntkin  and 
therefore  unconstitutionaL  This  contention  is  here  combated  with  mndk 
vigor.  It  is  made  plain  that  the  people  do  not  yield  up  aiqr  of  their 
powers  or  privileges  through  this  system,  but  rather  do  they  acquire 
new  and  valuable  powers.  The  closing  paragraf^  of  the  article  deal 
with  the  initiative  and  referendum  as  unef  are  seen  in  operation  in 
Switaeiiand. 

GoLUiiUA  Law  Rivnw.— March. 

StaU  Pokce  Powers  mul  Federal  Property.  GuarmnUes.  Charles  C 
Marshall.  This  paper  is  distinctly  a  contribution  to  the  literature  whidi 
haa  grown  up  around  the  Northern  Securities  Case,  for  that  case  doubt- 
less was  the  reason  lor  the  paper.  An  analysis  of  the  paper  would 
hardly  do  it  jnatioe  unless  it  were  very  thoroughly  done,  but  it  would 
sem  that  a^srone  interested  in  the  subject  could  not  fail  to  be  r^aid 
by  a  perasal  of  the  paper. 

The  Espamtiom  of  the  Common  Urn.  Sir  Frederick  PoUock.  IV. 
The  Law  of  Reason.    It  is  good  to  hear  from  Mr.  PdUock  that  we  owe 
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our  law  of  nature  and  doctrine  of  "  reasonableness**  to  the  Greeks  and 
Aristotle.  This  truth  under  his  guardianship  must  be  given  a  bearing. 
That  it  came  through  the  Roman  Law  has  been  conceded,  but  it  has 
not  been  the  custom  to  trace  it  back  to  its  true  origin.  From  the  law 
of  reason  or  of  nature.  Equity,  the  Law  Merchant,  the  Law  of  Nations, 
and  Private  International  Law  are  traced.  This  paper  closes  the  most 
interesting  series  which  Sir  Frederick  Pollock  has  been  contributing  to 
the  Columbia  Law  Rtview, 

Rescission  for  Breach  of  Warranty.  Samuel  Williston.  Mr.  Willis- 
ton  is  not  satisfied  to  remain  silent  under  the  criticism  of  Mr.  Burdidc 
iqx>n  his  article  of  last  year.  The  theory  under  discussion  is  that  of 
the  Massachusetts  court,  which  allows  rescission  of  an  executed  sale 
as  a  remedy  for  breach  of  warrantv.  Mr.  Williston  holds  that  nearly 
as  many  courts  have  "  followed  the  Massachusetts  rule  as  have  followed 
the  English  law."  Those  who  are  deeply  interested  in  this  discussion 
will  find  much  of  value  comes  from  the  thorough  sifting  of  the  law 
bound  to  be  made  when  two  such  opponents  contend. 

Hasvaid  Law  Rivnw. — ^March. 

The  Limitation  of  the  Right  of  A f peal  in  Criminal  Cases.  Nathan 
A.  Smyth.  The  great  difference  m  the  English  and  American  systems 
in  this  respect,  and  the  delays  in  securing  speedy  justice  which  our 
custom  of  appeals  allows,  has  given  rise  to  the  query  if  our  liberal 
right  of  appnl  should  not  be  abridged.  There  are  many  reasons  given 
for  continumg  our  present  custom,  but  one  which  is  not  often  presented 
is,  probably,  the  most  potent  A  step  towards  greater  harshness  in  the 
law  has  been  hitherto;  and  seems  now  to  be,  a  step  backward.  We  have 
preceded  England  in  many  reforms,  shall  we  now  turn  backward  to 
join  her?  Our  author  has  not  been  content  to  state  the  theories  on 
either  side ;  he  has  given  us  a  study  of  conditions  in  New  York  ooonhr, 
where  he  has  had  the  opportunity  to  make  an  exhaustive  study.  He 
gives  us  the  number  who  have  profited  by  this  right  of  appeal  in  that 
county  in  the  last  five  years,  and  finds  that  it  is  only  nine  men  m  one 
thousand  who  have  had  their  cases  passed  upon  by  a  court  of  appeal, 
and  ia  only  two  and  one-half  cases  m  one  thousand  has  the  judgment 
been  reversed.  The  reason  given,  however,  for  the  few  appeals  is  the 
lade  of  money;  the  very  poor  cannot  appeal,  for  they  have  not  the 
means.  This  gives  the  advantage  to  the  well-to-do.  This,  however, 
does  not  seem  to  be  an  argument  against  the  right  of  appeal,  bat 
against  the  present  machinery  for  carrying  out  that  right 

Mr.  Smyth  claims  that  the  delay  so  often  complained  of  exists  chieftr 
in  the  public  mind,  arising  from  the  delays  secured  in  some  very  welK- 
known  cases.  While  allowing  that  there  are  evils  in  the  system,  after 
an  examination  of  the  cases  which  have  been  reversed  on  appeal  Mr. 
Smyth  believes  that  justice  is  advanced  by  allowing  the  right  of  appeal. 
He  suggests  that  this  right  be  limited  to  cases  where : 

1.  It  IS  claimed  that  Uie  evidence  submitted  by  the  prosecution  does 
not  establish  the  crime  prima  facie, 

2.  It  is  claimed  that  material  evidence  offered  1^  the  defendant  has 
been  impro^ty  excluded. 

'  3.  The  trial  judge  reserves  some  question  of  law  which  he  considers 
doubtful  and  of  importance. 

Law  Magazike  akd  RiviKW^^March. 

Legal  Education  in  Germany.  Gustave  Schimncister.  The  present 
state  of  legal  education  in  England,  and  its  evident  inadequacy  to  the 
demands  of  the  day,  has  led  Mr.  Schirrmeister  to  examine  the  system 
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of  legal  edacatioo  in  Gcnnany.  He  gives  an  ontlinc  of  the  ooone  a 
German  student  u  es^ected  to  follow  in  the  three  jears  that  are  re- 
qniied  before  the  first  of  the  Bar  examinations  can  be  taken.  This 
course  is  so  full  that  it  practically  requires  four  years  to  satisfactorily 
oonqilete  it,  and  all  examinations  are  taken  at  the  oonmletion  of  the 
entire  course.  It  is  shown  that  this  is  a  plan  whidi  works  injustice  to 
tfw  painstaking  student,  giving  to  the  man  who  can  secure  a  ''coadi'' 
at  the  end  of  the  year  an  unmr  advanta£e.  The  course  itself  is  criti- 
cised for  this  reason  and  for  the  further  net  that  a  course  in  cooqiara- 
tive  hiw  is  not  compulsory,  thus  leaving  the  graduate  totally  ignorant 
of  the  common  law  in  most  instances. 

Tntd€  ReguhHous  m  the  MiddU  Agts,  Perpy  Houghton  Brown, 
ILA.,  LLD.  In  these  days  when  the  subject  of  combinations  in  re- 
straint of  trade  is  so  mudi  discussed,  it  has  seemed  strange  that  so 
little  attention  has  been  given  to  the  early  statutes  and  customs  on  this 
subject  In  this  paper  attention  is  nearfar  all  concentrated  upon  die 
statutes,  which  are  of  much  interest,  although  all  the  statutes  190a 
the  subject  were  rq>ealed  as  early  as  1844*  and  offences  of  the  sort  as 
punished  under  the  common  law  were  also  abolished.  A  number  of 
treatises  were  written  upon  the  subjects  of  forestalling;  renting,  and 
engrossing,  and  parts  of  these  make  quite  interesting  readm|[  in  these 
modem  days  when  the  thing,  if  not  the  terminology,  nas  survived.  No 
inquinr  seems  to  have  been  made  as  to  whether  the  common  law  in 
regard  to  these  matters  is  still  in  force  in  this  country. 

MiCHKAir  Law  Rivnw.— March. 

Is  the  BfUish  Empirg  ContHhUionally  a  NoHont  Stqihen  P.  Stan- 
ton. The  federal  constitution  of  the  United  States  has  often  proven  a 
puzzle  to  Englishmen;  it  now  seems  that  they  have  a  laiger  puzzle 
of  their  own,  and  one  which  there  are  fewer  rules  to  help  in  solving.  The 
first  Question  is  whether  the  British  constitution,  **  that  best  known  and 
least  knowabk  of  things,"  is  also  the  constitution  of  the  colonies,  and, 
in  spite  of  the  hgX  that  there  are  such  things  as  colonial  constitutioos, 
tlw  condttsion  is  in  the  affirmative.  In  the  light  of  this  coodnsion  it 
may  not  be  comforting  to  the  colonies  to  learn  that  the  British  con- 
stitution is  a  "paradox,"  although  it  is  probable  that  most  of  the 
colonies  have  expoienced  the  fact  itself  at  some  period  or  other  of 
their  existence.  The  review  of  the  subject,  however,  brings  out,  or 
appears  to  do  so,  the  fact  that  the  mother  countrjr  is  weakened  rather 
than  strengthened  by  her  colonies;  that  her  burdens  are  greater  than 
her  rewards,  and  that,  lacking  imperial  unity  of  action  and  imperial 
strength,  the  empire  constitutionally  is  not  a  nation. 

Yalb  Law  Jouinal.— March. 

Personal  Liberty  in  France,  H.  Qeaveland  G>xe.  It  is  here  claimed 
that  the  ideal  of  personal  liberty  proclaimed  by  the  French  in  1789  has 
not  been  realized;  that  the  word  liberty  is  carved  over  every  church 
door  and  public  building,  vet  personal  liberty  is  in  practice  not  ade- 
quately protected.  To  the  tsct  the  code  is  the  outgrowth  of  the  Roman 
uiw,  and  that  Frendi  lawyers  are  educated  on  the  lines  of  that  law, 
Mr.  Coxe  attributes  this  state  of  affairs.  Education,  the  suppression 
of  tradition  when  it  suppbnts  law,  the  enacting  of  the  Bill  of  Rights, 
•n<Jjh«  Writ  of  Habeas  Corpus  are  the  remedies  suggested.  It  is 
probable  that  the  recent  act  of  the  rq>ttblic  in  placing  education  in 
secular  hands  will  do  more  than  any  of  the  things  suggested  to  remove 
the  dominance  of  traditkm  and  infuse  the  spirit  of  iKrty  into  the  law 
of  the  bnd. 
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HINTS   UPON   PRACTICE   IN   APPEALS  * 

To  address  a  body  of  students  on  the  subject  of  practice 
in  appeals  may  seem  somewhat  like  beginning  at  the  wrong 
end  of  things,  though  perhaps,  looking  at  a  modem  build- 
ing in  process  of  construction  with  the  solid  stone-work 
coming  downward  from  the  sky,  it  may  not  seem  alto- 
gether out  of  the  current  fashion.  But  to  a  lecturer  whose 
time,  like  my  own,  is  much  engrossed  with  daily  and  im- 
perative duties  the  subject  must  needs  be  one  which  is 
familiar,  and  for  this  one,  partly  suggested  by  your  faculty, 
perhaps  my  best  apology  will  be  the  hope  that  all  of  you 
may  have  early  and  frequent  occasion  to  utilize  these  re- 
marks in  acttial  experience. 

Teaching  practice  by  theory  has  some  inherent  difficul- 
ties. You  will  allow  me  to  quote  some  words  of  my  own 
on  a  similar  occasion  some  years  ago :  *'  The  law  has  gen- 

^An  address  delivered  on  the  invitation  of  the  Alumni  of  the  Law 
Department  of  the  University  of  Pennsylvania,  April  15,  1904,  by  the 
Hon.  James  T.  Mttchellp  Giief  Justice  of  Pennsylvania. 
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eral  principles,  capable  of  scientific  and  methodical  state- 
ment in  a  condensed  form  which  shall  nevertheless  contain 
the  germ  from  which  all  its  minutest  ramifications  may  be 
logically  developed.  But  practice  is  not  general;  it  is  a 
mass  of  particulars;  nor  will  logical  deduction,  even  by 
the  strongest  reason,  be  at  all  sure  in  its  steps  from  one 
point  to  another."  On  theoretical  or  general  questions  of 
law  the  advocate  has  a  free  range.  A  fresh  mind  may 
strike  out  a  new  thought  even  on  an  ancient  topic,  though 
that  is  not  often  to  be  expected,  and  it  is  dangerous  to  deal 
with  a  case  on  such  possibility.  But  you  are  at  liberty  to 
try,  and  the  consequences  of  failure  are  not  disastrous. 
But  practice  regards  the  facilitation  of  business, — your  own, 
your  adversary's,  and  the  court's, — and  all  must  work  to  the 
same  end,  or  the  result  will  be  confusion.  Hence  it  depends 
largely  on  mutual  convenience  as  determined  by  experience. 

Practice  involves  two  things — first,  what  to  do,  and, 
secondly,  how  to  do  it,  both  of  which,  especially  the  latter, 
are  absolute  and  follow  the  precedents.  These  are  the 
results  of  years  and  experience,  and  have  common-sense 
back  of  them. 

A  talk  upon  practice  would  not  be  of  much  use  unless 
it  is  really  practical.  My  aim,  therefore,  this  evening,  is 
not  to  attempt  to  give  you  a  systematic  treatise  on  practice, 
but  rather  to  suggest  to  you,  in  an  informal  way,  points,  or 
hints  I  will  call  them,  on  practical  matters  that  you  may 
not  readily  find  in  the  books,  and  thus  to  do  in  a  measure 
what  oral  argument  docs  for  the  argument  in  the  paper 
books,  give  vitality  and  precedence  to  the  really  important 
things. 

First,  study  your  case  carefully  before  taking  your  ap- 
peal. When  the  attorney,  filled  with  his  client's  view  of 
the  case,  loses  it,  he  is  apt  to  feel  sore,  to  blame  the  court, 
and  to  rush  into  an  appeal.  There  are  few  questions  which 
fail  to  have  two  sides,  and  long  dwelling  on  one,  as  it  is 
the  advocate's  duty  and  inclination  to  do,  tends  to  persuade 
counsel  that  it  is  the  strongest  one.  After  a  while  you 
learn  to  appreciate  the  fact  that  you  cannot  always  be  on 
the  right   side,   and   to   accept  defeat  with   equanimi^. 
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Therefore  it  is  a  good  rule  to  allow  a  little  time  for  disap- 
pointment to  cool  off,  and  study  your  case  with  a  fresh 
view  of  the  other  side  as  well  as  your  own  before  taking 
an  appeal.  I  do  not  mean  that  you  are  not  to  keep  on 
studying  it  after  the  appeal.  On  my  making  a  remark 
once  to  the  late  Chief  Justice  Sharswood  how  often  it 
occurred  that  cases  raising  the  same  question  were  reported 
in  the  same  volume,  he  said,  "Don't  you  know  that  in 
the  law  it  never  rains  but  it  pours?"  Similar  circum- 
stances are  producing  similar  questions  and  similar  results, 
and  while  your  appeal  is  pending  the  Supreme  Court  may 
decide  the  question  in  some  other  case.  Perhaps  once  or 
twice  a  term  it  occurs  that  counsel  say  the  point  has  been 
decided  since  they  took  their  appeal,  or  the  Court  informs 
them  that  the  point  has  been  argued  and  decided  during 
the  current  term.  It  is  always  wel!^  therefore,  to  keep  a 
lookout  for  fresh  cases  reported  from  week  to  week  and 
not  yet  in  the  digests. 

Having  determined  to  appeal,  the  first  question  is.  to 
what  court?  This  is  not  so  easy  a  matter  as  it  looks,  and 
the  question  of  jurisdiction  requires  careful  attention.  The 
Superior  Court  act  has  been  in  force  nearly  nine  years, 
and  yet  mistakes  occur  every  term.  The  act  of  the  24th 
of  June,  1895,  P-  L.  212,  gave  exclusive  and  final  juris- 
diction to  the  Superior  Court  inter  alia  in  "  all  actions, 
claims,  and  disputes  of  every  kind  ...  if  the  value  of 
the  real  or  personal  property,  or  the  amount  of  money 
really  in  controversy  in  any  single  action  or  claim,  is  not 
greater  than  $1000."  In  determining  jurisdiction  the 
judgment  in  actions  of  tort  is  conclusive  of  the  amount 
unless  it  be  for  defendant  on  a  verdict,  or  a  nonsuit,  when 
the  damages  laid  in  the  statement  decide  it.  In  actions  not 
directly  for  money,  such  as  ejectment,  etc.,  or  for  the  pos- 
session of  property,  the  judge's  certificate  determines  the 
amount  in  controversy.  Rules  20  and  21  of  the  present 
rules  of  the  Supreme  Court  provide  for  the  certificate  and 
this  has  rarely  given  any  trouble.  The  certificate  is  indis- 
pensable, and  the  agreement  of  parties  as  to  the  value  of 


340        HINTS  UPON  PRACTICE  IN  APPEALS. 

the  property  is  not  a  substitute.    Matthews  v.  Rising,  194 
Pa.  217. 

The  phrase  "  amount  really  in  controversy"  raised  ques- 
tions at  once.  In  torts  the  act  provided  the  test  of  the 
verdict  or  claim,  but  in  actions  ex  contractu,  if  there  was 
a  nonsuit  or  a  verdict  for  defendant,  what  was  the  sum 
in  controversy,  the  damages  alleged,  or  the  sum  apparently 
called  for  by  the  instrument  or  contract  sued  on?  If  the 
plaintiff  claimed  $3000,  for  instance,  and  got  $1000,  but 
defendant  denied  that  he  owed  anything,  what  was  the 
sum  in  controversy?  These  and  similar  questions  were 
•solved  by  the  Supreme  Court  by  adopting  the  test  of  the 
difference  to  appellant  between  the  judgment  appealed  from 
and  the  judgment  sought  in  the  Supreme  Court.  This  was 
a  logical  test,  though  even  it  would  not  always  have  pro- 
duced a  uniform  result.  But  the  act  of  May  5,  1899,  P.  L. 
248,  provided  that  the  amount  of  the  judgment,  decree/ 
or  award  shall  be  the  conclusive  test.  "  In  any  suit,  distri- 
bution, or  other  proceeding  in  the  Common  Pleas  or 
Orphans*  Court,  if  the  plaintiff  or  claimant  recover  dam- 
ages either  for  a  tort  or  for  a  breach  of  contract,  the 
amount  of  the  judgment,  decree,  or  award  shall  be  con- 
clusive proof  of  the  amount  really  in  controversy,  but  if 
he  recover  nothing,  the  amount  really  in  controversy  shall 
be  determined  by  the  amount  of  damages  claimed  in  the 
statement  of  claim  or  in  the  declaration."  Under  this  act 
it  was  held  in  Prentice  v.  Hancock,  204  Pa.  130:  "The 
Legislature  intended  to  provide  in  these  two  paragraphs 
for  standards  of  proof  in  two  classes  which  should  include 
every  possible  case,  first,  issues  involving  title  or  possession 
of  specific  property,  real  or  personal,  and,  second,  issues 
involving  the  payment  of  money."  No  phrase  ha^  yet  been 
applied  or  even  suggested  which  will  determine  the  amount 
really  in  controversy  with  absolute  uniformity  in  regard  to 
the  question  of  jurisdiction.  Thus,  for  illustration,  where 
the  amount  claimed  by  two  distributees  is  more  than  $1500 
and  the  decree  is  adverse  to  them,  they  cannot  unite  in  an 
apjjcal,  but  ejcb  must  take  his  separate  appeal  to  the  Su- 
Ve?    .1   Coi:rt.  though  had  the  decision  been  in  their  favor 
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the  residuary  legatee  or  other  party  from  whose  share  the 
entire  sum  would  come  would  be  entitled  to  an  appeal  to 
the  Supreme  Court:  Staib's  Estate,  i88  Pa.  238.  So, 
again,  suppose  in  an  action  of  tort,  with  damages  claimed 
at  $5000,  the  plaintiff  obtains  a  verdict  and  judgment  for 
$500,  if  defendant  appeals  the  amount  in  controversy  is 
dearly  $500,  but  if  die  plaintiff  appeals  it  is,  or  may  be, 
$4500:  Weaver  v.  Cone,  189  Pa.  298.  Thus  in  both  the 
supposed  cases  the  appellate  jurisdiction  would  depend  on 
the  party  appealing,  and  in  the  second  case,*  if  both  parties 
should  appeal,  we  should  have  the  same  judgment  going 
for  final  adjudication  to  two  different  courts. 

"To  remedy  these  discrepancies  and  get  as  nearly  as 
practicable  a  uniform  rule,  the  act  of  1899  ^^  ^^  amount 
of  a  money  judgment  in  any  kind  of  proceeding  as  con- 
clusive proof  of  the  amount  really  in  controversy.  It  may 
not  always  determine  the  amount  with  absolute  accuracy, 
but  it  constitutes  a  uniform  standard  for  the  determination 
of  the  appellate  jurisdiction,  and  has  the  advantage  of 
being  fixed,  definite,  and  of  easy  application:"  Prentice  v 
Hancock,  supra.  It  is  not,  however,  always  as  easy  as  it  at 
first  seemed. 

Having  settled  the  matter  of  the  court,  you  have  next 
to  consider  the  nature  of  the  error  by  which  you  are 
harmed,  and  the  process  by  which  you  can  get  it  rectified. 
I  pass  over  the  subject  of  new  trials,  which  are  the  appro- 
priate remedy  for  mistakes  of  fact  in  general,  for  verdicts 
against  the  weight  of  evidence,  etc.,  as  not  within  the  scope 
of  the  present  occasion.  Broadly  speaking,  the  Supreme 
Court  reviews  only  the  law,  and  does  this  in  one  of  three 
forms— certiorari,  writ  of  error,  or  appeal  properly  so- 
called.  It  is  true  that  the  process  now  by  the  act  of  May  9, 
1889,  P.  L.  158,  is  all  called  by  the  same  name,  an  appeal. 
In  commenting  on  that  act  the  Chief  Justice  of  that  day 
with  a  directness  and  force  characteristic  of  his  style  said 
(In  re  the  act  of  May,  1889,  25  Weekly  Notes  361 ) : 
"  Instead  of  simplifying  proceedings  in  this  court  the  act 
of  1889  has  produced  nothing  but  confusion.  It  was  not 
called  for  by  any  great  need»  it  was  not  asked  for  by  this 
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court,  nor  by  any  considerable  number  of  the  members  of 
the  bar  who  practised  therein,  and  it  serves  no  useful  pur- 
pose," and  in  Rand  v.  King,  134  Pa.  641,  the  late  Justice 
Williams  said :  '"  Prior  to  the  act  of  May,  1889,  there  were 
three  of  these  (forms  of  appeal)  in  common  use,  and  the 
peculiar  characteristics  of  each  were  well  understood  by 
the  profession.     That  most  generally  emjrfoyed  was  Ae 
writ  of  error,  which  lay  against  any  final  judgment  in  any 
court  of  record  and  against  such  interiocutory  and  auxiliary 
orders  as  have  been  made  reviewable  upon  it  by  statute. 
On  this  writ  the  judgment  is  reviewed  with  reference  to 
alleged  errors  which  are  pointed  out  by  exceptions  taken  to 
the  action  of  the  trial  court  at  the  time  when  the  rulings 
are  made,  and  as  a  general  rule  the  power  of  the  Supreme 
Court  is  limited  to  the  questions  so  raised:    Warsaw  Tp. 
Poor  D.  V.  Knox  Tp.  Poor  D.,  107  Pa.  301.    In  all  equity 
cases  and  those  following  the  equity  forms  an  appeal  from 
the  decree  complained  of  is  the  proper  mode  of  review. 
It  brings  up  the  pleadings  and  the  evidence  on  which  the 
decree  rests,  and  makes  it  necessary  for  the  appellate  court 
to  examine,  and  see  whether  the  decision  is  just  and  con- 
scionable  on  the  case  that  was  presented  to  the  chancellor 
who  made  it     The  remaining  method  was  by  writ  of 
certiorari.    This  writ  brought  up  the  record  in  any  given 
case  for  review  and  correction,  but  it  brought  the  record 
only:   Carlson's  License,  127  Pa.  330;  Holland  v.  IVhiie, 
120  Pa.  228.    The  errors  to  be  corrected  must  appear  on 
the  face  of  the  record :  Chase  v.  Miller,  41  Pa.  403 ;  and 
the  merits  cannot  be  inquired  into  upon  this  writ,  but  are 
left  to  the  judgment  of  the  court  below:   Election  Cases, 
65  Pa.  20.     Neither  the  opinion  of  the  court  nor  the  evi- 
dence forms  any  part  of  the  record  proper,  and  for  that 
reason  they  will  not  be  examined  on  certiorari:    Holland 
V.  IVhiie,  supra.    The  character  of  the  proceeding  to  be 
reviewed  suggested,  therefore,  the  method  to  be  adopted 
and  the  limits  within  which  the  practitioner  should  direct 
his  preparation. 

*'  Since  the  act  of  1889  these  modes  remain  applicable  in 
the  same  cases,  within  the  same  limits,  and  with  the  same 
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effect  as  before,  the  only  difference  being  that  now  they 
are  all  called  by  the  same  name.  The  act  provides  '  that 
all  appellate  proceedings  in  the  Supreme  Court  heretofore 
taken  by  writ  of  error,  appeal,  or  certiorari  shall  hereafter 
be  taken  in  a  proceeding  to  be  called  an  appeal.'  It  will 
be  noticed  that  this  act  does  not  profess  to  extend  the  right 
of  review,  to  change  its  extent  in  cases  already  provided 
for,  or  to  modify  in  any  manner  its  exercise.  It  simply 
provides  that  dissimilar  proceedings  shall  be  called  by  the 
same  name.  An  appeal  in  name  may  therefore  be  a  writ 
of  error  or  a  certiorari  in  legal  effect,  and  it  is  necessary 
in  every  case  to  look  into  the  record  and  determine  at  the 
outset  of  our  examination  whether  what  is  'called  an 
appeal'  is  such  in  f act»  or  is  a  writ  of  error  or  a  certiorari. 
The  practical  effect  of  calling  proceedings  so  essentially 
unlike  by  the  same  name  is  to  obscure  and  divert  attention 
from  the  peculiar  characteristics  of  each.  This  increases 
the  sense  of  uncertainty  on  the  part  of  the  practitioner, 
and  the  labor  on  the  part  of  the  appellate  court'' 

After  fifteen  years  of  experience  of  the  act  these  are 
still  the  views  of  the  court  The  act  has  probably  done  no 
great  harm,  but  it  has  certainly  done  no  good.  It  saves 
indolent  counsel  the  trouble  of  considering  what  his  writ 
should  be  called,  but  it  puts  on  the  court  the  labor  of  look- 
ing into  the  real  nature  of  the  appeal,  whether  though 
the  voice  is  Jacob's  voice  the  hands  are  the  hands  of  Esau. 
This  labor,  not  great  in  any  one  case,  perhaps,  when  it  has 
to  be  done  six  or  seven  hundred  times  a  year  becomes  bur- 
densome to  the  court  and  is  no  real  benefit  to  the  practi- 
tioner, and  it  carries  with  it  a  certain  amount  of  danger  to 
the  student  and  the  inexperienced  practitioner. 

The  assignments  of  error  in  modem  practice  constitute 
pretty  much  all  the  pleadings.  They  are  analogous  to  the 
narr  or  statement  from  which  the  court  learns  the  cause 
of  action.  When  you  reach  this  point  I  cannot  urge  you 
too  strongly  to  study  the  rules  of  court.  They  do  not  con- 
tain all  the  law  of  the  land,  but  they  do  contain  nearly  all 
the  law  of  practice  on  the  subjects  which  they  cover.  Study 
them,  therefore,  as  you  studied  the  multiplication  table, 
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which  admits  of  no  variation  or  excq>tion.  I  do  not  say 
that  the  rules  are  as  inelastic  as  the  multiplication  table, 
but  elasticity  is  not  their  quality  and  variations  are  danger- 
ous. Besides,  fhe  great  princii^e  never  to  be  forgotten  is» 
that  it  is  just  as  easy  to  do  a  thing  the  right  way  as  the 
wrong,  and  very  much  safer.  Therefore  study  your  rules 
of  court  with  die  full  conviction  that  they  mean  exactly 
what  they  say,  and  follow  them  literally.  Don't  allow 
yourself  to  do  something  that  you  think  is  an  equivalent 
or  just  as  good.  With  your  mind  full  of  your  view  of  the 
case  something  may  seem  an  equivalent  to  you  which  will 
not  seem  so  to  your  adversary,  with  his  mind  full  of  a 
different  view,  and  he  may  point  out  variances  and  short- 
comings, and,  what  is  worse  for  you,  the  court  may  agree 
with  him.  You  may  think  that  this  is  making  rather  too 
much  of  a  small  point,  but  the  number  of  men  who  ought 
to  know  better,  who  find  themselves  in  trouUc  every  term 
of  court  by  carelessness  in  this  respect,  demonstrates  the 
necessity  of  emphasis. 

Rule  II  requires  counsel  for  appellant  on  or  before  the 
third  day  of  the  term  "  to  specify  in  writing  the  particular 
errors  which  he  assigns''  and  file  them  in  the  Prothono- 
tary's  ofiice.  This  is  indi^)ensablc,  as  errors  not  specifically 
assigned,  no  matter  how  plain  or  how  important,  are  dis- 
regarded. As  already  said,  the  assignments  are  the  decla- 
ration of  your  cause  of  action,  what  is  not  in  them  is  not 
before  the  court.  Errors  not  properly  assigned  in  accord- 
ance with  the  rules  are  treated  as  not  assigned  at  all. 

By  rule  29  each  error  relied  on  must  be  specified  par- 
ticularly and  by  itself.  If  any  specification  embrace  more 
than  one  point,  or  refer  to  more  than  one  bill  of  exceptions, 
or  raise  more  than  one  distinct  question,  it  shall  be  con- 
sidered a  waiver  of  all  the  errors  so  alleged.  No  matter 
how  closely  connected  points  may  be,  they  must  be  assigned 
separately.  "  An  assignment  of  error  ^)ecifying  that  the 
court  erred  in  refusing  defendant's  second  and  third  points^* 
both  of  which  are  recited  therein,  offends  against  rule  29 
in  that  it  embraces  more  than  one  point,  and  is  therefore 
a  waiver  of  both  alleged  errors,"  Crawford  v.  McKinney, 
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165  Pa.  605,  and  in  assignments  to  answers  to  points  the 
point  itself  must  be  given  in  immediate  connection  with  the 
answer. 

By  rule  30,  when  the  error  assigned  is  to  the  charge  of 
the  court  or  to  answers  to  points,  the  part  of  the  charge 
or  the  points  and  answers  referred  to  must  be  quoted  toti- 
dem  verbis  in  the  specification.  Under  this  rule  it  is  highly 
important  to  avoid  giving  detached  or  incomplete  portions 
of  the  charge,  or  running  such  parts  together  when  they 
seem  to  relate  to  the  same  question  or  the  same  rule  of  law. 
It  may  be  unfair  and  is  always  dangerous:  Commonzccalth 
V.  Eckerd,  174  Pa.  137;  Commonwealth  v.  Zappe,  153  Pa. 
498.  In  your  assignments  therefore  quote  the  charge  or 
the  answers  to  points  not  only  with  scrupulous  accuracy, 
but  with  enough  of  the  context  to  make  it  entirely  clear 
that  you  have  given  the  meaning  correctly. 

By  rule  31,  when  the  error  assigned  is  to  the  admission 
or  rejection  of  evidence  the  specification  must  quote  the 
questions  or  ofiers,  the  ruling  of  the  court  thereon,  and  the 
testimony  or  evidence  admitted,  if  any,  together  with  a 
reference  to  the  page  of  the  paper  book  where  the  matter 
may  be  found  in  its  regular  order  in  the  printed  evidence 
or  notes  of  trial  The  reason  of  this  rule  is  plain.  The 
court  must  have  the  offer  or  the  e\idence  before  it,  other- 
wise it  will  not  appear  how  its  rejection  or  admission  would 
be  injurious  to  the  appellant  (Bailey  v.  Pittsburgh,  207 
Pa.  553),  and  the  court  must  have  its  information  there 
without  having  to  hunt  for  it  in  the  appendix.  Then  there 
should  always  be,  as  the  rule  requires,  a  reference  to  where 
it  can  be  found  in  the  notes  of  testimony,  so  that  it  can 
be  read  in  connection  with  the  preceding  or  following  con- 
text if  it  should  be  so  desired. 

The  most  laborious  and  probably  the  most  important  of 
all  the  matters  with  which  we  are  concerned  is  the  prepara- 
tion of  your  paper  books.  I  would  again  repeat  the  caution 
to  study  thoroughly  the  rules  of  court.  They  are  the 
ultimate  authority  on  questions  of  practice.  Departures 
from  settled  forms  are  dangerous,  and  even  if  they  have  no 
serious  consequences  at  the  moment,  they  have  to  justify 
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themselves,  which  takes  time,  and  time  is  the  essence  of 
life  in  the  Supreme  G>urt  as  well  as  elsewhere.  In  the 
accustomed  forms  the  trained  eye  gets  at  the  substance 
of  the  case  in  a  glance.  Nothing,  for  instance,  could  be 
simpler  than  the  common  counts  and  the  bill  pf  particulars, 
a  inodc  of  statement  resulting  from  centuries  of  experience 
and  efforts  of  as  acute  intellects  as  ever  devoted  themselves 
to  human  affairs.  Now  each  individual,  learned  and  skil- 
ful, or  otherwise  as  it  may  be,  states  the  case  in  his  own 
way,  and  instead  of  having  the  story  told  in  accurate  phrase 
by  a  trained  mind  knowing  what  is  relevant  or  irrelevant, 
what  is  material  or  immaterial,  you  have  it  told,  as  a  dis- 
tinguished English  judge  said,  ''Just  as  one  old  woman 
would  tell  it  to  another."  Even  the  experienced  must  read 
closely  to  see  whether  it  is  a  special  narr  or  just  the  common 
counts  beclouded  with  verbiage.  So  it  is  with  departures 
in  matters  of  practice:  they  waste  time  and  attention  that 
could  be  easily  saved  by  correct  practice. 

The  requirements  of  paper  books  are  distinctly  and  au- 
thoritatively prescribed,  together  with  the  order  in  which 
they  should  be  arranged  in  appeals  from  judgment  on  a 
verdict,  which  is  the  example  mutatis  mutandis  for  all  other 
appeals,  in  rule  19:  First,  the  names  of  all  the  parties  as 
they  stood  on  the  record  of  the  court  below  at  the  time  of 
the  trial,  with  the  addition  of  the  word  appellant  after 
the  name  of  the  party  taking  the  appeal ;  second,  an  abstract 
of  the  proceedings  showing  the  form  of  the  action,  the 
docket  entries,  the  issue  and  how  it  was  made;  third,  the 
verdict  of  the  jury  and  the  judgment  thereon;  fourth,  a 
statement  of  the  question  involved;  fifth,  the  history  of  the 
case :  sixth,  the  charge  of  the  court  with  the  points,  if  any, 
which  were  submitted  in  writing  to  the  court  below ;  sev- 
enth, the  specifications  of  error ;  eighth,  a  brief  of  argument 
for  the  appellant;  ninth,  an  appendix  containing  the  evi- 
dence and  the  pleadings  in  full,  including  any  opinion  of 
the  court  below  filed  in  the  case. 

The  fi-st  wil!  be  referred  to  further  on. 

The  second,  the  abstract  of  the  proceedings,  means  the 
docket  entries,  the  nature  of  the  action,  and  the  form  in 


HINTS  UPON  PmACTICE  IN  APPEALS.       347 

which  it  came  up  for  determination,  as,  for  instance,  on  a 
rule  for  judgment,  on  demurrer,  on  verdict  of  a  jury,  etc. 

Third,  the  verdict,  if  any,  and  judgment  thereon  needs 
no  comment. 

Fourth,  the  statement  of  the  question  inv6lved  is  the 
key  to  the  front  door  of  the  case,  the  natural  and  proper 
entrance.  This  requirement  is  one  of  the  most  important 
and  one  of  the  most  rigid.  The  court  when  the  case  is 
called  has  no  knowledge  of  it  whatever,  and  the  first  thing 
is  to  learn  what  it  is  about.  The  question  involved,  there- 
fore, is  a  convenience  to  the  court  and  an  indispensable 
requirement  of  the  paper  book,  but  it  is  also  good  practice 
for  yourselves  to  get  a  dear  view  of  the  real  question  in  the 
case.  It  is  a  study  in  the  art  of  elimination  of  details  not 
really  material.  It  must  state  the  question,  as  prescribed  in 
rule  26,  *'  in  the  briefest  and  most  general  terms,  without 
names,  dates,  amounts,  or  particulars  of  any  kind  whatever. 
It  should  not  exceed  six  or  eight  lines  and  must  not  under 
any  circumstances  exceed  half  a  page."  The  rule  is  rigidly 
enforced.  In  the  very  late  case  of  Roush*s  Estate,  23 
Super.  Ct.  652,  the  paper  book  was  suppressed  and  the 
appeal  non  prossed  for  want  of  a  statement  of  the  question, 
and  at  the  present  term  in  the  case  of  H.  v.  T.,  not  yet 
reported,  the  same  action  was  taken  by  the  Supreme  Court 
for  violation  of  that  part  of  the  rule  which  limits  the  length 
to  half  a  page.  The  history  of  the  case  was  originally 
intended  to  develop  this  feature,  but  the  custom  having 
become  inveterate  to  make  this  too  full  of  details  the  court 
adopted  the  new  requirement,  and  does  not  intend  to  let 
it  be  frittered  away  in  the  same  manner.  It  is  due  to  the 
profession  to  say  here  to  its  credit  that  the  way  in  which 
the  rule  has  been  received  and  followed  is  exceedingly 
gratifying.  When  it  was  first  prescribed  it  was  anticipated 
that  it  might  take  the  bar  some  time  to  grasp  its  full  mean- 
ing and  to  adapt  themselves  to  it.  The  Prothonotary  of 
the  Western  District  said  to  me:  "What I  If  you  tell 
Blank" — ^naming  a  well-known  learned  but  rather  long- 
winded  member  of  the  bar, — "if  you  tell  Blank  that  he 
must  state  the  substance  of  his  case  in  half  a  page  you  will 
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frighten  him  to  deadi/'  But  the  intrinsic  merits  of  the 
requirement  were  promptly  recognized,  the  paper  books 
seldom  transgressing,  and  nearly  always  stating  the  ques- 
tion with  such  accuracy  that  the  other  side  acquiesces  in  the 
statement  of  the  appdlant 

The  next  requirement,  the  history  of  the  case,  allows 
more  latitude  in  the  relation  of  facts,  but  it  is  still  intended 
to  be  a  liegal  history,  setting  fordi  only  such  facts  as  are 
material  to  show  what  die  controvert  was,  aiid  libw  it  came 
about.  Under  rule  28  it  must  not  contain  argument  or  any 
portion  of  the  testimony.  Here  again  is  opportunity  for 
practice  in  the  clear,  orderly,  and  concise  narration  of  facts 
and  the  elimination  of  details.  It  will  be  worth  to  you  all 
the  trouble  you  take  in  regard  to  it.  Actual  dates,  amounts^ 
or  figures  of  any  kind  are  rarely  important.  Apart  from 
the  statute  of  limitations  or  similar  questions,  the  only 
relevancy  or  importance  of  dates  depends  usually  upon  their 
priority.  Qui  prior  in  tempore  potior  in  jure.  Therefore 
in  your  history  study  the  true  use  of  dates,  give  Aem  clearly 
with  such  prominence  as  they  merit,  but  do  not  overload 
your  narrative  with  those  not  really  important.  And  the 
same  remark  applies  generally  to  amounts,  names,  etc.,  and 
similar  details. 

The  provision  as  to  the  charge  needs  no  explanation  ex^ 
cept  the  caution  to  see  that  it  is  accurately  printed  and  in 
full. 

Specifications  of  error  I  have  already  considered. 

The  next  step  is  the  brief  of  argument,  and  here,  of 
course,  comes  into  operation  the  individuality  of  the  advo- 
cate.  Each  must  present  his  case  in  the  way  that  seems  to 
him  the  most  effective,  and  I  can  only  give  you  a  few  gen- 
eral observations.  The  printed  brief  of  argument  is  the 
packhorse  that  carries  the  burden  of  the  case.  Therefore 
make  it  full,  not  necessarily  long,  but  cover  all  your  points 
that  you  deem  material.  Subdivide  and  arrange  it  methodi- 
cally under  clear  headings.  Remember  that  the  argument 
is  addressed  to  a  court  of  seven  judges  whose  minds  will  not 
all  work  alike.  On  some  points  with  which  he  is  espedally 
familiar  one  judge  may  be  with  you  from  the  start  while 
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another  may  desire  to  investigate  further.  Arrange  your 
brief  so  that  the  latter  may  readily  find  your  authorities, 
while  the  former  may  not  waste  time  on  the  argument  for  a 
view  in  which  he  already  concurs. 

Rule  33  requires :  "  When  an  authority  is  cited  the  prin- 
ciple intended  to  be  proved  by  it  must  be  stated,  and  a 
naked  reference  to  the  book  will  not  be  sufficient.     Penn- 
sylvania cases  decided  since  the  commencement  of  the  State 
Reports  must  be  cited  by  the  volume  of  such  State  Reports." 
This  is  a  rule  that  gave  much  trouble  at  first.    The  elder 
men  who  knew  the  cases  as  reported  in  Barr  or  Casey  or 
Harris  did  not  take  readily  to  the  different  mode  of  cita- 
tion, but  the  new  is  the  better  method.     I  speak  with  ex- 
perience and  authority  on  this  subject,  for  I  grew  up  myself 
under  the  old  style,  and  I  had  some  trouble  to  unlearn  it, 
but  experience  has  shown  that  the  new  one  is  much  the 
better  way,  and  getting  more  so  every  year.     In  citing 
other  reports  do  so  by  the  full  titles  or  by  approved  con- 
tractions.    Reports  have  become  so  numerous  that  citing 
by  single  initials  or  by  very  short  abbreviations  no  longer 
suffices.     Accuracy  requires  the  avoidance  of  all  doubt  as 
to  the  reference  intended.    Therefore  do  not  let  apparent 
convenience  lead  you  into  the  bad  habit  of  using  short 
references.     Do  not,   for  instance,  cite  "  75  F."  for  75 
Federal  Reporter,  as  I  have  seen  twice  in  paper  books  at 
this  present  term.    Don't  write  "  Cyc."  for  a  popular  work 
now  in  much  use.    The  book-makers  will  try  to  persuade 
you  that  everybody  does  it,  and  therefore  it  must  be  right, 
but  it  is  not  right,  it  is  slovenly  and  bad.    The  book-pub- 
lishers are  your  natural  enemies.     No  sooner  do  they  get 
your  shelves  loaded  with  one  work  than  they  start  another 
which  they  tell  you  you  must  have.    In  this  respect  they  are 
very  much  like  the  fashion-makers,  whose  chief  aim  seems 
to  be  to  make  this  season's  clothes  so  unlike  the  last  that 
you  cannot  possibly  wear  the  old  ones.     Remember  that 
your  arguments,  including  your  citations,  go  into  the  re- 
ports not  only  for  yourselves  and  your  contemporaries,  but 
for  the  bar  of  the  next  fifty  years  or  more.    When  I  came 
to  the  bar  and  for  some  years  afterwards  two  series  of 
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rq)orts  were  in  very  much  use,  English  Commoa  Law 
Reports  and  English  Law  and  Equity.  They  were  cited 
as  E.  C.  L.  R.  and  E.  L.  and  E.  The  former  was  a  Phila- 
delphia enterprise  for  the  republication  of  English  reports 
in  full.  They  were  well  edited  and  had  the  advantage  of 
specifying  on  each  volume  the  English  reporter's  name  and 
the  number  of  the  volume  in  his  series.  The  latter  was 
ajnixed  selection  of  cases  from  various  courts  with  a  view 
to  their  interest  to  American  lawyers.  The  former  is  rarely 
cited  now,  the  latter  practically  never,  and  if  in  our  reports 
of  forty  or  more  years  ago  you  find  a  case  that  you  would 
like  to  examine  cited  from  E.  L.  and  E.,  even  if  you  remem- 
ber what  the  letters  E.  L.  and  E.  stand  for,  you  Will  have 
difficulty  in  learning  where  the  case  can  be  found  in  any 
of  the  books  now  easily  accessible.  Such  series  are  epheme- 
ral and  their  day  is  usually  short.  Therefore  if  you  must  cite 
any  such  sources  give  their  titles  in  full,  but  do  not  cite 
them  at  all  if  you  can  trace  up  the  case  and  cite  it,  as  you 
usually  can,  from  its  proper  volume  in  its  official  series. 
The  rule  of  court  makes  this  mandatory  in  regard  to  Penn- 
sylvania cases,  and  it  is  good  practice  in  all  others. 

In  citing  text-books  always  give  the  edition,  and  it  is 
well  to  remember  that  text-books,  modem  ones,  at  least, 
are  not  authoritative.  They  are  convenient  and  valuable 
as  scientifically  arranged  indexes  to  decisions  and  as  afford- 
ing frequently  the  best  form  of  expression  of  a  recognized 
legal  principle.  Unless  cited  only  for  this  last  feature, 
examine  the  cases  which  they  refer  to  and  cite  the  best  and 
most  applicable  of  those.  As  Coke  expresses  it,  "Melius 
est  petere  fontes  quam  sectari  rivulos/' 

Do  not  be  led  away  to  cite  cases  from  other  states  how- 
ever apposite  until  you  are  sure  there  is  no  case  of  our 
own.  Pennsylvania  has  developed  a  system  of  its  own, 
and  has  a  long  line  of  decisions  beginning  with  the  volumes 
of  Dallas,  who  was  practically  the  first  American  reporter, 
being  antedated  by  Root  in  Connecticut  by  only  a  few 
weeks.  The  early  Philadelphia  lawyers  studied  at  the  Inns 
of  Court,  and  they  brought  back  profound  learning  in  the 
doctrines  of  the  Common  Law.    The  circumstances  of  the 
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province  led  to  such  modification  as  best  suited  our  own 
institutions.  In  this  connection  I  would  recommend  to 
you  a  very  valuable  address  by  the  late  Chief  Justice  Shars- 
wood  before  the  Law  Academy  of  Philadelphia  on  the 
**  Common  Law  of  Pennsylvania."  From  these  beginnmgs 
the  law  of  Pennsylvania  has  been  developed  into  a  con- 
sistent system  of  its  own,  and  you  as  Pennsylvania  lawyers 
should  strive  to  catch  the  true  spirit  of  it.  Therefore,  the 
first  requisite  of  your  arg;ument  is  to  give  the  Pennsylvania 
authorities.  The  searching  out  of  the  cases  is  the  work 
of  counsel.  When  the  court  finds  Pennsylvania  cases  in 
point  that  have  not  been  cited  by  counsel  a  veil  of  doubt  is 
thrown  over  the  whole  brief  as  the  result  of  haste  or  care- 
less preparation.  In  Duggan  v.  B.  dk  O.  R.  R,,  159  Pa. 
248,  the  Court  says :  "  The  paper  book  of  the  appellant  is 
open  to  just  complaint.  In  a  rather  full  brief  of  cases  from 
other  states  not  a  single  Pennsylvania  decision  is  referred 
to,  although,  as  the  opinion  shows,  there  are  several  which 
are  much  closer  in  point  than  any  of  those  cited,  and  they 
are,  of  course,  much  more  authoritative  with  us  than  those 
of  other  states  however  well  reasoned.  In  the  pressure  of 
business  on  this  court  we  ought  not  to  be  called  upon  to 
do  counsel's  work.  It  is  not  always  possible  to  recall  at 
once  even  cases  with  which  we  are  familiar,  and  we  should 
be  able  to  rely  on  counsel  for  reference  at  least  to  every- 
thing relevant  and  material  in  our  own  reports.  Counsel 
who  neglect  this  duty  take  a  risk  not  fair  either  to  the 
court  or  their  client."  Reinforce  your  Pennsylvania  cases 
as  you  may  be  able  from  other  states;  often  it  is  useful, 
never  hurtful,  to  know  the  law  as  other  courts  have  held 
it  It  may  be,  even  when  there  are  Pennsylvania  decisions, 
that  before  the  line  of  precedents  has  become  too  long  and 
too  firmly  established,  an  array  from  other  states  may  cause 
a  revision  in  accord  with  a  general  current  of  authorities, 
but  if  so  it  should  be  done  in  the  open,  and  with  full  knowl- 
edge how  far  it  is  untrodden  ground,  or  the  path  has  been 
already  marked  out. 

The  appendix,  as  prescribed  by  rule  19,  should  contain 
the  evidence  and  pleadings  in  full.    In  putting  the  evidence 


35^  mNTS   UPON   PRACTIC£  IN   APPEALS. 

on  record  the  court  strongly  recommends  the  bill  of  excep- 
tions, or  in  its  absence  the  certificate  of  the  judge  in  the 
prescribed  form.  The  introduction  of  stenographers  led 
to  the  attempt  to  substitute  the  stenographer's  notes  for  the 
bill  of  exceptions,  but  it  was  not  successful.  The  judge  is 
the  responsible  and  authoritative  head  of  the  court  and  can- 
not be  displaced  from  that  position  either  by  legislative 
enactment  or  the  indolence  of  counsel:  Connell  v.  0*NeUl, 
154  Pa.  582.  The  bill  of  exceptions  has  stood  the  test  of 
six  hundred  years  of  practice,  and  no  better  method  of  get- 
ting matters  in  pais  on  the  record  has  yet  been  invented.  It 
secures  the  authoritative  certification  of  what  took  place 
while  it  is  yet  fresh  in  the  memory  of  counsel  and  court, 
and  though  it  costs  a  little,  and  only  a  little,  more  trouble 
at  the  time,  it  often  saves  much  more  important  trouble  in 
the  end. 

Rule  39  requires  the  paper  books  to  be  printed  in  ordinary 
octavo  size.  The  reason  of  this  is  convenience  in  handling, 
as  tlie  court  nearly  always  has  a  large  number  together. 
Dr.  Johnson  said  of  Boswell  that  he  was  a  '*  very  clubbable 
man,"  that  is  that  he  fitted  well  into  the  company  wherever 
he  happened  to  find  himself,  and  the  octavo  paper  book  is 
clubbable  in  the  sense  that  it  fits  conveniently  into  the 
bundle. 

The  cover  should  not  be  overloaded.  Rule  39  sets  forth 
the  real  requirements.  The  number  and  term  at  the  top, 
followed  by  the  title  of  the  appellate  court;  then  the  names 
of  parties,  and  these  should  be  stated  exactly  as  they  stand 
on  the  appearance  docket  of  the  court  below,  with  the  addi- 
tion of  the  single  word  "  appellant''  to  the  name  of  the 
party  taking  the  appeal;  then  the  title  of  the  court  from 
which  the  appeal  is  taken,  with  the  statement  ''  paper  book 
of  appellant,"  or  "  appellee,"  as  it  may  be,  and  the  names  of 
the  counsel  whose  book  it  is.  Everything  else  is  unneces- 
sary and  therefore  objectionable. 

The  improvement  in  the  retention  of  the  title  of  the  case 
throughout,  for  improvement  it  is,  was  made  by  the  act  of 
May  g,  1889,  of  which  I  have  already  spoken,  and  it  is 
the  only  good  thing  in  the  act.    As  said  by  Chief  Justice 
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Stcrrett  in  Christner  v.  John,  171  Pa.  527:  "The  justly 
deserved  criticisms  (upon  the  act  of  1889)  were  not  in- 
tended to  apply  to  the  commendable  provision  in  the  second 
section  of  the  act  which  requires  that  the  parties  to  any 
appellate  proceeding  in  this  court  shall  be  stated  in  the 
same  order  in  which  they  stood  in  the  court  below.  The 
practical  utility  of  that  provision  is  obvious/'  It  enables 
the  court  to  see  at  a  glance  and  to  keep  easily  in  mind  the 
position  of  the  parties  and  the  bearing  of  questions  upon 
their  respective  rights,  yet  notwithstanding  these  manifest 
advantages,  such  is  the  inveteracy  of  professional  habit  that 
to  this  day,  after  fifteen  years  of  existence  of  the  act,  this 
feature  is  often  only  partially  obeyed,  and  not  infrequently 
disregarded  altogether.  You  have  the  advantage  that  you 
have  no  bad  habits  to  unlearn  and  you  can  begin  right. 

At  this  point,  apropos  of  habits,  let  me  digress  a  few 
moments  from  strict  matter  of  law  to  one  of  less  serious 
but  not  unimportant  consideration.  Be  careful  of  your 
English.  Do  not  allow  yourselves  to  drift  into  the  slip- 
shod habit  of  saying  appellant  and  appellee.  The  words 
are  appellant  and  appellee.  Apellee,  a  bacchius  in  prosody, 
does  not  run  trippingly  on  the  English-speaking  tongue,  in 
fact  the  bacchic  metre  was  not  a  favorite  even  with  the 
nimble-tongued  Greeks,  accustomed  as  they  were  to  hard 
words.  Appellee  has  therefore  acquired  some  standing, 
and  perhaps,  following  the  genius  of  the  language  to  dis- 
tinguish by  change  of  accent  words  which  are  apt  to  run 
too  closely  together,  it  is  likely  to  establish  its  place,  but  it 
is  not  yet  correct,  and  for  appellant  there  is  no  excuse  what- 
ever. 

Your  profession  will  require  of  you  the  study  and  use  of 
language  with  accuracy.  Whether  in  an  argument  on  the 
interpretation  of  a  statute,  the  meaning  of  a  contract,  or 
perhaps,  most  of  all,  the  construction  of  a  will,  there  will 
be  no  time  in  which  you  will  not  be  required  to  make  close 
study  of  the  accurate  use  of  words,  and  along  with  accu- 
racy, hand-in-hand  should  go  propriety  and  even  elegance. 
There  is  no  collateral  accomplishment  that  will  better  repay 
your  time  and  attention  than  the  acquirement  of  a  habit  of 
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correct  and  even  elegant  use  of  your  native  language.  The 
men  who  made  the  reputation  of  the  Philadelphia  bar  were 
as  careful  of  their  style  as  they  were  of  their  law.  In  fact, 
one  of  the  master  orators  who  survived  to  my  day,  David 
Paul  Brown,  carried  this  feeling  perhaps  to  excess,  and  I 
think  would  have  been  more  mortified  by  a  slip  in  pro- 
nunciation than  by  a  slip  in  the  statement  of  a  legal  propo- 
sition. It  was  their  proud  feeling  that  the  standard  of  the 
language  of  the  bar  did  not  jrield  to  the  standard  of  the 
stage  even  in  the  pabny  days  of  Garrick  and  Kean  and  the 
Kembles.  It  is  not  uncommon  to  hear  it  said  that  the  day 
of  oratory  is  over,  but  it  is  a  mistake.  The  day  of  mere 
declamation  has  gone  by,  but  the  day  of  oratory  is  unend- 
ing. Style  has  changed,  but  the  art  has  not  perished  or 
lost  its  power.  Oratory,  at  least  of  the  bar,  no  longer 
aims  at  entertainment,  but  confines  itself  to  its  true  purpose; 
to  persuade  or  convince.  For  these  ends  it  was  never  more 
needed  than  now,  and  never  more  potent.  Qear,  orderly, 
and  forcible  statement  is  the  first  step  to  victory  to-day  as 
it  always  has  been  and  always  will  be.  The  stage  has 
largely  degenerated  into  burlesque  and  slang,  and  literature 
tends  to  run  into  slovenly  newspaper  English.  All  the  more 
reason  is  there  that  you,  the  young  men  of  the  day, 
to  whom  we  look  to  maintain  the  ancient  reputation  of  this 
bar,  should  strive  to  do  it  in  your  clear  and  correct  use  of 
language  as  well  as  in  the  learned  and  accurate  statement 
of  the  law. 

Before  leaving  the  subject  of  paper  books  I  would  re- 
mind you  of  the  importance  of  proof-reading.  In  Tanney 
V.  Tanney,  159  Pa.  277,  Mr.  Justice  Dean  calls  attention 
to  the  importance  of  this  part  of  counsel's  duty:  "Care 
and  accuracy  in  the  preparation  of  paper  books  is  as  much 
a  professional  duty  as  pointed  and  logical  presentation  of 
a  client's  cause.  While  not  seldom  many  authorities  are 
cited  which  have  little  or  no  bearing  on  the  questions  to 
be  decided,  still  our  duty  requires  of  us  an  examination 
of  all  those  which  counsel  points  out  to  us  as  sustaining  his 
argument.  In  view  of  this  he  should  correctly  give  us  the 
volume,  page,  and  names  of  the  parties  in  each  citation.'' 
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Rule  15  rdates  to  motions  for  reargument.  It  does  not 
require  any  discussion  except  to  call  attention  to  the  fact 
that  such  motions  are  frequently  founded  on  the  failure  of 
the  opinion  of  the  court  to  notice  some  particular  fact  or 
specisd  argument  of  counsel.  But  that  is  a  very  ineffectual 
ground  for  reargument  The  court  always  considers  the 
whole  case,  but  does  not  always  think  it  necessary  to  pro- 
long the  opinion  by  separate  mention  or  discussion  of  every 
particular  point  made.  It  is  only  when  some  substantial 
misconception  of  a  really  material  fact  appears  clearly  in 
the  opinion  that  the  motion  for  reargument  is  likely  to  be 
successfully  made. 

I  come  lastly  to  the  oral  argument.  Here  most  of  all  it 
is  apparent  that  everything  must  depend  on  the  individuality 
of  the  counsel.  Each  must  present  his  views  in  such  method 
and  style  as  his  own  convictions  and  capabilities  dictate. 
All  I  can  do  is  to  present  a  few  hints  as  to  what  is  desirable 
to  do  or  to  avoid.  The  printed  argument  in  the  paper  book, 
as  already  stated,  is  the  packhorse  to  carry  the  burden  of 
the  case.  It  is  therefore  loaded  with  all  the  points  involved, 
but  in  print  all  assignments  of  error,  big  and  little,  look 
alike,  and  the  space  they  occupy  respectively  is  not  always 
in  proportion  to  their  relative  importance.  The  office  of 
oral  argument  is  to  vitalize  the  inert  print,  to  inform  and 
convince  the  court  on  the  general  bearing  and  really  im- 
portant issues  of  the  case.  It  should  therefore  in  some 
respects  be  the  opposite  of  the  paper  book.  Dwell  on  the 
main  point,  leaving  the  lesser  ones  to  the  book.  The  older 
lawyer,  who  fought  his  case  on  common  law  issues,  had 
to  study  closely  the  real  hinge  on  which  it  must  finally 
turn.  Approximate  that  somewhat  in  your  oral  argument. 
Study  to  know  what  you  are  to  say,  and  say  it,  and  then, 
perhaps  the  most  difficult  part  of  all,  know  when  you  have 
done.  I  doubt  if  any  man,  even  the  veteran  in  constant 
training,  has  said  when  he  sits  down  exactly  what  he  in- 
tended when  he  got  up  to  speak.  Every  man  talks  longer 
than  he  thinks  he  will  when  he  begins.  It  is  one  of  the 
little  jokes  the  court  have  to  themselves  that  when  the 
second  counsel  on  the  side  opens  by  saying  that  he  has  but 
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a  few  words  to  add  to  what  his  colleague  has  so  well  said, 
the  court  look  at  the  clock,  with  the  confidence  bom  of 
experience  that  that  q)eaker,  unless  stopped,  is  going  to 
talk  twice  as  long  as  his  colleague  whom  he  has  just  oofo* 
plimented  as  havit^  said  all  there  was  to  say.  The  ar- 
gument is  somewhat  like  a  battle,  the  plans  must  be  modi- 
iied  by  the  movement  of  the  enemy,  but  you  should  have 
your  plan  and  follow  it  as  best  you  may.  Whether  to  make 
notes  or  not  is  a  matter  which  must  be  determined  by  eadi 
for  himself.  It  tends  to  keep  the  speaker  down  to  the 
thread  of  his  discourse,  and  not  unduly  to  amplify  any  one 
part,  because  he  has  before  him  the  constant  reminder  that 
there  are  others  he  has  yet  to  treat  of.  But  whether  you 
makes  notes  or  not,  consider  carefully  beforehand  what 
points  you  will  touch  on  and  what  leave  to  your  paper 
book.  Study  what  to  say,  therefore,  but  I  would  not  rec- 
ommend that  you  try  to  study  the  very  words  in  whidi 
to  say  it.  Memorizing  is  to  a  certain  extent  trying  to 
follow  the  thread  of  thought  and  at  the  same  time  recall 
a  prepared  phrase.  It  has  always  seemed  to  me  some- 
what like  riding  two  horses  at  once,  an  acrobatic  feat  that 
not  everyone  can  do  successfully.  If  you  think  out  your 
line  of  argument  carefully,  you  will  not  often  have  any 
difiiculty  about  the  hour  rule,  or  have  occasion  to  ask  for 
additional  time.  Moreover,  if  you  are  talking  directly  to 
the  point,  not  repeating  yourself  and  not  unduly  dilating 
on  what  you  have  already  made  clear,  the  Court  is  not 
likely  to  cut  the  thread  without  at  least  a  timely  warning. 
This  with  other  gifts  or  acquirements  of  advocacy  must 
be  the  result  of  practice  and  experience  to  each  man  in  his 
own  case. 

I  bring  these  remarks  to  a  close  by  recalling  to  you  that 
they  are  only  hints  to  aid  you  in  what,  after  all,  you  must 
learn  for  yourselves  by  experience.  My  preceptor  would 
not  allow  me  as  a  student  to  learn  anything  about  practice. 
He  said  there  would  be  time  enough  for  that  when  the 
occasion  came  to  warrant  the  study.  It  may  have  been  a 
good  plan.  It  certainly  confined  my  studies  to  legal  princi- 
ples, but  it  gave  me  more  than  one  bad  quarter  of  an  hour 
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to  learn  in  the  pinch  of  a  contest  what  perhaps  my  ad- 
versary, a  graduate  as  an  office  boy  and  not  as  a  bachelor 
of  laws,  had  at  his  fingers'  ends.  You  will,  find  it,  there- 
fore, comfortable  as  well  as  advantageous  to  know  some- 
thing of  practice,  and  if  you  have  the  rules  and  the  reasons 
for  them  well  fixed  in  your  minds,  the  actual  application 
will  not  be  hard  to  learn.  Accuracy  of  habit  even  in  small 
matters  tends  to  cultivate  accuracy  of  thought,  and  that  I 
need  hardly  say  to  you  is  the  essential  foundation  in  all 
professional  success. 


THE  NORTHERN   SECURITIES  DECISION. 

A  REVIEW. 

It  is  not  the  purpose  of  this  article  to  attempt  a  criticisin 
of  the  opinions  recently  rendered  by  the  judges  of  the  Fed- 
eral Supreme  Court  in  the  case  of  the  Northern  Securities 
Company  v.  The  United  States,  nor  to  discuss  the  relative 
merits  of  the  grounds  upon  which  these  opinions  are  based. 
The  questions  involved  and  the  controlling  arguments  affect- 
ing them  have  been  so  thoroughly  canvassed  as  to  render 
their  further  discussion  of  questionable  value.  It  has  seemed 
worth  while,  however,  to  endeavor  to  present  in  a  concise 
manner  a  resume  of  the  opinions  delivered  in  this  case,  to 
analyze  the  different  attitudes  assumed  by  the  judges,  and 
to  consider  the  probable  effect  of  the  decision  upon  future 
litigation. 

In  view  of  the  literature  already  existing  on  the  subject 
and  the  familiarity  of  the  readers  of  the  American  Law 
Register  with  the  case,  the  facts  involved  need  not  be  re- 
viewed, nor  need  this  article  be  burdened  with  the  citation 
of  numerous  authorities.  The  principal  contributions  to 
the  literature  on  the  subject  are  found  in  the  note,^  and  it 

^  The  Northern  Securities  Case  and  the  Sherman  Anti-Trust  Act,  by 
Prof.  C.  C.  Langdell,  i6  Harv.  Law  Rev.  539;  The  Importance  of  the 
Merger  Decision  (referring  to  the  decision  in  the  lower  coart).  Edi- 
torial by  "B.  W.,"  16  Harv.  Law  Rev.  583;  The  Northern  Securities 
Company  Case;  A  Reply  to  Professor  Langdell,  by  Hon.  Daniel  H. 
Chamberlain,  LL.D.,  13  Yale  Law  Journal,  57;  The  Decision  in  the 
"Merger  Case"  (referring  to  the  decision  in  the  lower  court),  a  pam- 
phlet by  J.  L.  Thorndike  of  the  Boston  Bar,  published  by  Little,  Brown 
&  Co.;  The  Merger  Case  and  Restraint  of  Trade,  by  Sir  Frederidc 
Pollock,  17  Harv.  Law  Rev.  151 ;  The  Power  of  Congress  over  Com- 
binations Affecting  Interstate  Commerce,  by  Augustine  L.  Humes,  17 
Harv.  Law  Rev.  83;  The  Northern  SecuriHes  Cau  under  a  New 
Aspect  (a  review  of  Mr.  Thomdike's  pamphlet),  by  Prof.  C.  C  Lang- 
dcll.  17  Harv.  Law  Rev.  41 ;  Considerations  on  the  State  Corporation 
in  Federal  and  Interstate  Relations,  The  Northern  Securities  Cases,  by 
Carman  F.  Randolph,  3  Columbia  Law  Review,  168^  aai,  305,  a  series 
of  three  articles,  dealing  separately  with  "The  United  Sutes  SuiL" 
"The  Washington  Suit,"  and  "The  MinnesoU  Suit." 
35« 
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is  sufficient  to  say  that  the  case  involves  the  legality  under 
the  Shemian  Anti-trust  Act*  of  the  transfer  of  stock  by 
stockholders  in  two  competing  corporations  engaged  in  inter- 
state commerce  to  a  corporation  incorporated  to  acquire  $uch 
stock,  where  the  stock  so  transferred  constituted  a  majority 
of  shares  in  each  corporation. 

The  dissenting  opinions  will  be  first  considered  in  order 
that  it  may  be  seen  more  readily  whether  the  so-called  opin- 
ion of  the  court  rendered  by  Mr.  Justice  Harlan  answers  the 
contentions  of  the  minority.  In  view  of  the  brevity  of  Mr. 
Justice  Hobnes's  opinion  and  its  lack  of  complexity  we  shall 
turn  first  to  it. 

On  the  threshold  of  this  opinion  emphasis  is  laid  on  the 
fact  that  the  provisions  of  the  Sherman  Anti-trust  Act  apply 
to  ''  every  contract,  combination/'  etc.,  and  that  the  princi- 
ples adopted  must  be  applicable,  no  matter  how  limited  the 
operation  of  such  contract,  combination,  etc.,  may  be.  The 
dissent  is  then  rested  on  the  ground  that  these  provisions  of 
the  Sherman  Act ''  could  not  be  decided  without  a  perversion 
of  plain  language,  to  apply  to  an  arrangement  by  which 
competition  is  ended  through  commimity  of  interest — an 
arrangement  which  leaves  the  parties  without  external  re- 
striction." *  Mr.  Justice  Holmes  reaches  this  conclusion  by 
holding  that  the  Sherman  Act  intended  to  forbid  contracts, 
combinations,  etc,  which  at  the  common  law  were  considered 
in  restraint  of  trade.  These,  he  points  out,  were  of  two 
classes :  first,  contracts  made  with  a  stranger  "  which 
wholly  or  partially  restrict  the  freedom  of  the  contractor  in 


'  Act  of  G>ngress  of  July  2,  1890,  26  Stat.  209.  A  concise  statement 
of  the  leading  cases  decided  under  this  Act  prior  to  the  present  decision 
will  be  found  in  an  article  by  Wm.  F.  Dana  on  The  Supremg  Cowrt 
and  the  Anti-trust  Act,  16  Harv.  Law  Rev.  178. 

*  The  Northern  Securities  Company  et  al.  v.  United  States,  Opinion 
of  the  Court,  with  Concurring  and  Dissenting  Opinions,  Delivered 
March  14,  1904:  Pamphlet  published  by  the  Clerk  of  the  Supreme 
Court  of  the  United  States,  p.  66.  References  to  the  various  opinions 
of  the  judges  in  this  case  will  in  this  article  be  made  to  this  pamphlet, 
since  the  case  has  not  as  yet  been  published  in  the  reports.  This  pam- 
phlet will  hereafter  be  cited  as  Pan^hlet  Report  of  The  Northern 
Securities  Co,  v.  United  States. 
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carrying  on  that  business  as  otherwise  he  would."  *  This 
class  is  illustrated  by  the  familiar  instance  of  a  person  agree- 
ing not  to  engage  in  a  certain  business :  "  The  objection  of 
the  common  law  10  them  was  primarily  on  the  contractor's 
own  account."  '  The  second  dass  of  cases  regarded  as  re- 
strictions of  trade  at  the  common  law  included,  it  is  held, 
"combinations  to  keep  strangers  to  the  agreement  out  of 
the  business.  The  objection  to  them  was  not  an  objection 
to  their  effect  upon  the  parties  making  the  contract,  the 
members  of  the  combination  or  firm,  but  an  objection  to 
their  intended  effect  upon  strangers  to  the  firm  and  their  sup- 
posed consequent  effect  upon  the  public  at  large."*  To 
prevent  combinations  having  such  tendency  from  becoming 
effective  was,  it  is  said,  a  powerful  factor  in  bringing  about 
the  passage  of  the  Sherman  Act,  since  it  was  feared  at  that 
time  that  the  combinations  which  had  been  effected,  and 
which  were  then  in  progress  of  formation,  would  eliminate 
the  small  producer  and  manufacturer  from  business.  Pro- 
ceeding on  this  theory  Mr.  Justice  Holmes  holds  that  "  so 
far  as  that  phrase  [referring  to  the  prohibition  of  contracts 
and  combinations  in  restraint  of  trade]  goes,  it  is  lawful 
to  abolish  competition  by  any  form  of  union."  '^  He  refers 
in  enforcement  of  this  opinion  to  the  obvious  fact  that  part- 
nerships and  single  corporations  have,  up  to  the  present  de- 
cision, not  been  considered  as  violating  the  provisions  of 
the  act  even  though,  as  in  the  case  of  a  railroad  running 
through  a  gorge  too  narrow  to  permit  more  than  one  track, 
the  effect  of  the  incorporation  of  individuals  conferred  upon 
them  a  practical  monopoly.  Stating  his  view  in  somewhat 
different  fashion,  but  still  enforcing  the  same  idea  that  the 
whole  question  depends  upon  the  common  law  view  of  what 
constitutes  a  contract  in  restraint  of  trade,  he  says :   ''  In 

^Panqililet  Rqwrt  of  The  Nortkum  Securiiiis  Co.  v.  UmUd 
States,  65. 

"Pamphlet  Report  of  The  Northern  Securities  Co,  v.  Uniitd 
States,  65. 

'Pamphlet  Report  of  The  Northern  SeewriHes  Co.  v.  UnOed 
States,  65. 

*  Pamphlet  Report  of  The  Northern  Securities  Co.  v.  Umiied 
States,  er- 
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my  opinion,  there  is  no  attempt  to  monopolize,  and  what,  as 
I  have  said,  in  my  judgment  amounts  to  the  same  thing,  that 
there  is  no  combination  in  restraint  of  trade  until  something 
is  done  with  the  intent  to  exclude  strangers  to  the  combina- 
tion from  competing  with  it  in  some  part  of  the  business 
which  it  carries  on."  • 

This  in  brief  is  a  complete  statement  of  his  attitude,  and 
in  it  concur  the  Chief  Justice,  Mr.  Justice  White,  and  Mr. 
Justice  Peckham,  the  three  other  dissenting  justices. 

Turning  now  to  the  dissenting  opinion  of  Mr.  Justice 
White,  we  find  the  case  considered  as  depending  entirely 
upon  a  question  vitally  different,  viz.,  whether  Congress  has 
the  power  to  r^fulate  and  control  the  acquisition  and  owner- 
ship of  stock  in  a  state  corporation.  Thus  he  says :  "  The 
sole  question  is  whether  the  ownership  of  stock  in  competing 
railroads  does  involve  interstate  commerce."  •  Further,  in 
opening  his  discussion  of  the  case  he  declares  that,  ''  The 
proposition  upon  which  the  case  for  the  Government  de- 
pends, then,  is  that  the  ownership  of  stock  in  railroad  corpo- 
rations created  by  a  state  is  interstate  commerce,  wherever 
the  railroads  engage  in  interstate  commerce."  *®  In  view 
of  this  attitude  towards  the  case  he  devotes  almost  his  entire 
opinion  to  an  effort  to  disprove  that  the  ownership  of  stock 
in  state  corporations  competing  in  interstate  commerce  is 
itself  interstate  commerce.  With  this  established  it  follows 
in  his  view  that  Congress  has  no  pov/cr  in  any  instance  to 
regulate  such  ownership.  He  and  Mr.  Justice  Holmes 
therefore  approach  the  questioi  in  ways  radically  different. 
Mr.  Justice  White  inquires  into  the  fundamental  question 
whether  Congress  has  power  unde"  the  Constitution  to  pre- 
vent the  acquisition  by  a  state  corporation  of  a  majority 
of  stodc  in  each  of  two  competing  corporations  engaged  in 
interstate  traffic,  while  Mr.  Justice  Holmes  confines  himself 


*  Pamphlet    Report-  of    The   Northern    Securities    Co,    v.    United 
States,  69. 

*  Pamphlet    Report    of    The    Northern    Securities    Co.    v.    United 
States,  53. 

"Panqihlet   Report   of    The   Northern    Securities   Co.    v.    United 
States,  39. 
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to  the  narrower  question  whether,  assuming  that  Congress 
has  such  power,  the  Sherman  Anti-trust  Act  forbids  by  its 
specific  provisions  what  had  been  done.  To  decide  this 
latter  question,  all  that  is  necessary,  he  says  in  the  opening 
part  of  his  opinion,  ''  is  to  find  the  meaning  of  some  not 
very  difficult  words."** 

Mr.  Justice  White,  in  support  of  his  contention  that  the 
ownership  of  stock  in  railroads  engaged  in  interstate  com- 
merce is  not  itself  commerce,  first  of  all  cites  the  definition 
of  commerce  contained  in  Gibbons  v.  Ogden^^  analyzes  it, 
and  finds  it  inapplicable  to  the  situation  presented  in  this 
case.  Then  laying  down  the  proposition  that, ''  If  the  power 
[over  interstate  commerce]  embraces  ownership,  then  the 
authority  of  Congress  over  all  ownership  which,  in  its 
judgment,  may  affect  interstate  commerce  necessarily  ex- 
ists," *'  he  adopts  a  familiar  argument,  claiming  that  this 
would  be  an  unwarranted  extension  of  Federal  power  and 
would  permit  legislation  in  interference  of  state  authority 
far  beyond  that  intended  to  be  vested  in  Congress.  He  relies 
next  on  the  general  principle  that  if  such  ownership  of  stock 
is  interstate  commerce,  it  is  confided  exclusively  to  the 
regulation  of  Congress:  consequently,  the  decisions  per- 
mitting regulation  of  it  by  the  states  are  proof  that  it  is 
not  interstate  commerce,  since  otherwise  the  states  would 
be  entirely  excluded  from  legislation  thereon,  being  de- 
prived either  directly  by  the  Constitution  of  all  power  over 
such  commerce,  or  by  the  fact  that  in  the  absence  of  legis- 
lation by  Congress,  Congress  is  deemed  in  consequence  of 
its  silence  to  have  intended  that  the  subject  shall  be  free 
from  regulation.  Thus  he  says,  discussing  the  contention 
that  Congpress  has  authority  to  regulate  instrumentalities  of 
commerce,  and  under  this  power  may  prohibit  a  consolida- 
tion of  competing  railroads  engaged  in  interstate  commerce: 
"  Here   again   it   would    follow,   if   the   proposition   was 

"Pamphlet  Report  of  Tht  Northern  Securities  Co,  t.  Umied 
States,  63. 

"9  Wkeaton  i,  at  page  189. 

"Pamphlet  Report  of  The  Northern  Securities  Co,  v.  United 
States,  42. 
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adopted,  that  all  the  vast  body  of  state  legislation  on  the 
subject  would  be  void  from  the  banning  and  the  enormous 
sum  of  property  rights  depending  upon  such  legislation 
would  be  impaired  and  lost,  since  if  the  subject  were  within 
the  power  of  Congress  it  was  one  requiring  a  uniform 
regulation,  and  therefore  the  inaction  of  Congress  would 
signify  an  entire  want  of  power  in  the  states  over  the  sub- 
ject" ^^  It  is  noteworthy  that  this  is  as  close  as  Mr.  Jus- 
tice White  comes  in  any  part  of  his  opinion  to  discussing 
the  question  whether  such  consolidations  do  require  a  uni- 
form regulation,  whether  the  power  over  them,  where  inter- 
state commerce  is  concerned,  may  not  be  concurrent  in  the 
states  and  the  Federal  Government,  just  as  it  is  in  many 
other  matters. 

The  case  of  Untied  States  v.  £.  C.  Knight  Co.^^  the  well- 
known  sugar  trust  case,  is  cited  by  him  as  conclusive  author- 
ity in  support  of  his  contention  that  the  ownership  of  stock 
is  not  commerce.  "'  The  parallel,''  he  says,  ''  between  the 
two  cases  is  complete;"^*  and  he  takes  this  position  not- 
withstanding that  the  court  in  the  Knight  Case  especially 
relied  upon  the  fact  tfiat  the  combination  there  considered 
was  one  not  in  restraint  of  commerce  directly,  but  in  re- 
straint (if  in  restraint  at  all)  of  manufacture;  that  ''com- 
merce succeeds  to  manufacture  and  is  not  a  part  of  it;"  ^^ 
and  hence  cannot  be  regulated  by  Congress  because  the 
effect  of  such  restraint  upon  manufacture  would  affect  com- 
merce, if  at  all,  only  indirectly.  However,  he  claims: 
''  There  can  be  no  doubt  that  it  was  expressly  decided  in 

Tamphlct  Report  of  The  Northern  Secwriiiee  Co.  y.  Untied 
StaUs,  ^.    See  also  pages  49  ^d  50. 
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"  United  States  ▼.  E.  C.  Km^ht,  156  U.  S.  at  p.  la.  Similarly  it  is 
said  (p.  17):  "What  tiie  law  struck  at  was  combinations,  contracts, 
and  conspiracies  to  monopolize  trade  and  commerce  among  the  several 
States  or  with  foreign  nations;  bot  the  contracts  and  acts  of  the  de- 
fendants related  exclusively  to  the  acquisition  of  the  Philadelphia 
refineries  and  the  business  of  sugar  refining  in  Pennsylvania,  and  bore 
no  direct  relation  to  commerce  between  the  states  or  with  foreign 
nations.  The  object  was  manifestly  private  gain  in  the  manufacture 
of  the  commodity,  but  not  through  the  control  of  interstate  or  foreign 
commerce. 
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the  Knight  Case  that  the  acquisition  of  stock  by  one  cor- 
poration in  other  corporations  so  as  to  control  them  ail  was 
not  interstate  commerce,  although  the  goods  of  the  manu- 
facturing companies  whose  stock  was  acquired  might  be-- 
come  the  subject  of  interstate  commerce!*  ^*  It  is  therefore 
concluded  that  Congress  is  without  power  to  regulate  the 
acquisition  and  ownership  of  stock  in  state  corporations. 

Three  propositions,  he  says,  were  so  earnestly  pressed  by 
the  Government  as  to  be  deserving  of  especial  consideration. 

The  first  of  these  is  that  the  power  of  Congress  over 
interstate  commerce  includes  the  authority  to  regulate  the 
instrumentalities  of  such  commerce.  This  of  course  he  ad- 
mits, but  answers  that  the  power  to  regulate  such  instru- 
mentalities ''  is  entirely  distinct  from  the  power  to  regulate 
the  acquisition  and  ownership  of  such  instrumentalities,  and 
the  many  forms  of  contracts  from  which  such  ownership 
may  arise."  *• 

The  second  proposition  is  that  the  several  states  are 
without  power  to  directly  burden  interstate  commerce.  This 
is  admitted,  but  the  answer  given  is  the  one  frequently  made 
in  the  argument  of  the  case,  that  the  ownership  of  stock  in 
competing  corporations  engaged  in  interstate  commerce,  if 
a  restraint  at  all,  is  such  only  "  by  reason  of  the  reflex  and 
remote  results  of  the  exertion  of  the  lawful  power"  *^ 
thereby  acquired.  "No  contract  is  in  question  made  by 
the  owners  of  the  stock  controlling  the  railroads  in  the 
performance  of  their  duties  as  carriers  of  interstate  com- 
merce. The  sole  contention  is  that  as  the  result  of  the 
ownership  of  the  stock  there  may  arise  in  the  operation 
of  the  roads  a  burden  on  interstate  commerce.  That  is,  that 
such  burden  may  indirectly  result  from  the  acquisition  and 
ownership."  ** 

Tamphlct  Report  of  The  North^rH  S§cwrities  Co,  v.  Untied 
States,  55.  Even  in  this  general  statement  it  is  fair  to  suggest  that  the 
principle  shonld  be  limited  to  corporations  engaged  in  manufacture. 
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The  third  proposition,  which  he  regards  deserving  of  a 
special  answer,  is  **  that  the  common  ownership  of  stock  in 
competing  railroads  endows  the  holders  of  the  majority  of 
tiie  stock  with  a  common  interest  in  both  railroads  and 
with  tiie  authority,  if  they  choose  tc  exert  it,  to  so  unify  the 
management  of  the  roads  as  to  suppress  competition  be- 
tween thenL^  ^  To  this  it  is  answered  that ''  this  proposi- 
tion only  asserts  in  another  form  that  the  right  to  acquire 
tiie  stock  was  interstate  commerce,  and  therefore  was 
within  the  authority  of  Congress,  and  is  refuted  by  the  rea- 
sons and  authorities  already  advanced."'*  A  distinction, 
he  contends,  must  be  drawn  between  die  power  of  a  person 
to  do  something  witfi  property  acquired,  which  he  admits 
may  be  rqfuhted  by  government,  and  his  power  to  acquire 
sudi  property  over  which  the  government  has  no  right  of 
control.** 

In  short,  then,  Mr.  Justice  White  rests  his  dissent  on  die 
proposition  that  Congress  has  no  power  to  regulate  the  ac- 
quisition and  ownership  of  stock  in  state  corporations,  and 
that  the  opinion  of  the  court  permits  such  a  regulation.  In 
this  view  the  other  dissenting  justices  concur.  Upon  two 
distinct  grounds  therefore  the  four  minority  judges  rest 
their  dissent,  in  the  first  place  rtgaLrding  Congress  as  desti- 
tute of  the  power  claimed  for  it,  and  further  contending 
that  even  upon  the  assumption  that  such  power  may  be 
exercised  by  the  Federal  Government,  the  Act  of  July  2. 
1890,  discloses  no  intention  to  exert  it. 

The  judges  who  unite  in  affirming  the  decree  of  the  court 
below  and  form  the  majority  of  the  court  in  rendering  the 
decisk>n  do  not  find  themselves  in  such  entire  accord.  Mr. 
Justice  Brewer  rests  his  decision  upon  grounds  set  forth  in 
a  separate  opinion,  and  refuses  full  assent  to  the  opinion  of 
the  other  judges  with  whom  he  concurs  in  the  result 
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reached.  This  other  opinion,  in  which  four  judges  agree 
and  which  is  called  the  opinion  of  the  court,  is  rendered  by 
Mr.  Justice  Harlan.  In  it  the  learned  judge  after  quoting 
the  Sherman  Act  at  length  gives  a  brief  history  of  the 
steps  which  led  up  to  the  formation  of  the  Northern  Securi- 
ties Company  and  of  the  facts  surrounding  its  incorpora- 
tion. This  statement  he  develops  so  as  to  show  that  the 
tendency  of  events  for  some  years  had  been  to  bring  the 
Great  Northern  and  the  Nortiiem  P^uufic  Railways  closer 
together  in  the  operation  and  management  of  their  respec- 
tive roads,  and  that  the  formation  of  the  Northern  Securities 
G>mpany  was  simply  the  final  step  in  this  evolution.  In 
his  view  its  purpose  clearly  appears  to  have  been  to  suppress 
competition  between  the  roads  by  unifying  their  oontroL 
He  follows  this  review  of  the  facts  with  an  enumeration  of 
principles  of  law  settled  by  previous  adjudications  of  the 
court.  Among  the  most  important  of  these,  in  their  direct 
application  to  the  present  case,  are  the  following:  "that 
railroad  carriers  engaged  in  interstate  or  international  trade 
are  embraced  by  the  [Sherman]  Act;  that  every  combina- 
tion or  conspiracy  which  would  extinguish  competition  be- 
tween  otherwise  competing  railroads,  engaged  in  interstaie 
trade  or  commerce,  and  which  would  in  that  way  restrain 
swh  trade  or  commerce,  is  made  illegal  by  the  act;  that 
the  natural  effect  of  competition  is  to  increase  commerce, 
and  an  agreement  whose  direct  effect  is  to  prevent  this  play 
of  competition  restrains  instead  of  promoting  trade  and 
commerce;*'    that  to  vitiate  a  combination,  such  as  the 


*  An  excellent  and  cxhanstive  discussion  of  contracts  in  restraint  of 
trade  is  found  in  the  opinion  delivered  hy  the  present  Secretary  of  War, 
then  Circuit  Judge,  in  Uniitd  States  ▼.  Addyston  Pipe  &  SUsl  Co., 
85  Fed.  277.  In  connection  with  this  discussion  it  is  of  interest  to  note 
the  development  in  the  decisions  of  the  Supreme  Court  of  the  principle 
that  a  restriction  of  competition  is  a  restriction  of  trade.  In  the  first 
cascp  viz.,  the  Sugar  Trust  case,  it  was  unnecessary  for  the  court  to 
consider  what  constituted  a  restraint,  since  the  case  was  disposed  of 
on  other  grounds.  But  Mr.  Justice  Harlan,  dissenting,  finds  this  a  nec- 
essary part  of  his  opinion  and  holds  (156  U.  S/  at  p.  33)  :  "  Any  oom- 
htnation,  therefore,  that  disturbs  or  unreasonably  obstructs  freedom  in 
buying  and  selling  articles  manufactured  to  be  sold  to  persons  to  other 
states  or  to  be  carried  to  other  sutes^— a  freedom  that  cannot  cactat 
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act  of  Congress  condemns,  it  need  not  be  shown  that  the 
combination,  in  fact,  results  or  will  result  in  a  total  sup- 
pression of  trade  or  in  a  complete  monopoly,  but  it  is  only 
essential  to  show  that  by  its  necessary  operation  it  tends  to 
restrain  interstate  or  international  trade  or  commerce  or 
tends  to  create  a  monopoly  in  such  trade  or  commerce  as  to 
deprive  the  public  of  the  advantages  that  flow  from  free 
competition/'  **  Assuming  the  attitude  towards  the  devel- 
opment of  the  Northern  Securities  Company  above  pointed 
out  and  relying  on  the  proposition  that  any  direct  restraint 
of  competition  between  persons  engaged  in  interstate  com- 
merce is  a  direct  restraint  of  such  commerce  within  the 
meaning  of  the  Sherman  Act,  he  concludes  that  the  placing 
of  stock  of  the  two  corporations  in  the  Northern  Securities 
Company  amounted  to  a  combination  within  the  meaning 


if  the  right  to  hoy  and  sell  is  fettered  by  unlawful  restraints  that  crush 
out  competition  [italics  our  05^  ..j — affects,  not  incidentally,  but  directly, 
the  people  of  all  the  states."  In  the  opinion  of  the  court  in  United 
States  V.  Trans-Missouri  Freight  Association,  166  U.  S.  290^  there  is 
no  concise  statement  of  the  test  of  restraint  of  trade.  The  decision, 
however,  is  in  its  tenor  in  support  of  the  theory  that  a  restraint  of 
competition  is  restraint  of  trade,  since  so  far  as  this  matter  is  con- 
cerned the  court  seems  satisfied  with  finding  an  agreement  as  to  rates 
between  competing  railroads.  In  United  States  v.  Joint  Traffic  Ass^n, 
171  U.  S.  505,  involving  a  situation  almost  parallel  with  that  in  the 
Trans-Missouri  case,  the  court  says :  "  We  think  that  it  (that  is,  the 
power  of  Congress  to  regulate  commerce]  extends  at  least  to  the  pro- 
hibition of  contracts,  which  would  extinguish  all  competition  between 
otherwise  competing  railroad  corporations,  and  which  would  in  that 
way  restrain  interstate  trade  or  commerce;"  and  further  at  page  577: 
"  The  natural,  direct,  and  immediate  effect  of  competition  is,  however, 
to  lower  rates,  and  to  thereby  increase  the  demand  for  commodities, 
the  supplying  of  which  increases  commerce,  and  an  agreement,  whose 
first  and  direct  effect  is  to  prevent  this  play  of  competition,  restrains 
instead  of  promoting  trade  and  commerce."  And  finally  in  Addyston 
Pipe  Co,  V.  U,  S.,  I7S  U.  S.  211,  at  page  244:  "We  have  no  doubt  that 
where  the  direct  and  immediate  effect  of  a  contract  or  combination 
among  particular  dealers  in  a  conunodity  is  to  destroy  competition 
between  them  and  others,  so  that  the  parties  to  the  contract  or  com- 
bination may  obtain  increased  prices  for  themselves,  such  contract  or 
combinatioir  amounts  to  a  restraint  of  trade  in  the  commodity,  even 
though  contracts  to  buy  such  commodity  a:  the  enhanced  price  are 
continually  being  made." 

*Paii4»hlct   Report   of    The   Northern   Securities   Co.   v.    United 
States,  XI. 
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of  the  word  as  used  in  the  act,  that  such  combimtion*  as  he 
has  already  pointed  out,  was  for  the  purpose  of  suppressing 
competition  and  consequently  is  in  restraint  of  trade. 

He  then  considers  the  contention  that  what  was  done 
amounted  to  a  mere  sale  of  stock  and  that  Congress  cannot 
forbid  single  individuals  from  disposing  of  their  stock  in 
state  corporations  e\'en  if  such  corporations  be  engaged  in  in- 
terstate and  international  commerce.  He  analyzes  the  position 
taken  by  Mr.  Justice  White,  and  points  out  that  the  conten- 
tion practically  is  made  that  the  acquisition  and  ownership 
of  stock  in  a  state  railroad  corporation  is  itsdf  interstate 
commerce.  "  This  suggestion,"  he  says,  "  is  made  in  dif- 
ferent ways,  sometimes  in  express  words,  at  other  times  by 
implication."*'  Referring  then  to  the  various  forms  in 
which  it  appears,  he  continues :  **  Such  statements  as  to  the 
issues  in  this  case  are,  we  think,  wholly  unwarranted  and 
are  very  wide  of  the  mark;  and  it  is  the  setting  up  of 
mere  men  of  straw  to  be  easily  stricken  down.  We  do  not 
understand  that  the  Government  makes  any  such  conten- 
tions or  takes  any  such  positions  as  those  statements  imply. 
It  does  not  contend  that  G>ngress  could  control  the  mere 
acquisition  or  the  mere  ownership  of  stock  in  a  state  corpo- 
ration engaged  in  interstate  commerce.  .  .  .  What  the  Gov- 
ernment particularly  complains  of,  indeed,  all  that  it  com- 
plains of  here,  is  the  existence  of  a  combination  among 
the  stockholders  of  competing  railroad  companies  which 
in  violation  of  the  act  of  Congress  restrains  interstate  and 
international  commerce  through  the  agency  of  a  common 
corporate  trustee  designated  to  act  for  both  companies  in 
repressing  free  competition  between  them.""  In  other 
words,  it  is  admitted  that  Congress  has  the  power  to  regu* 
late  interstate  commerce,  that  one  valid  form  of  such  regu- 
latk)n  is  pfX)hibiting  restraints  on  such  commerce;  that  the 
Northern  Securities  Company  is  a  combination  in  restraint 
of  competition  and  therefore  in  restraint  of  such  commerce; 
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that  all  means  necessary  for  striking  down  such  combination 
may  be  exerted  by  the  Government. 

Similarly  he  answers  the  contention  that  this  was  an  un- 
authorized interference  with  state  power  by  pointing  out 
that  the  powier  of  G)ngress  to  suppress  in  this  particular 
case  a  combination  restraining  interstate  commerce  being 
clear,  whether  or  not  the  state  power  was  interfered  with 
is  unimportant  in  view  of  the  paramount  power  of  the 
Federal  Government.  Referring  then  to  the  power  of  the 
states,  which  is  of  course  admitted  on  all  sides,  to  deal  with 
combinations  restraining  its  domestic  commerce,  he  asks, 
"  Is  there,  then,  any  escape  from  the  conclusion  that,,  sub- 
ject only  to  such  restrictions  [viz.,  those  found  in  the  G)n- 
stitution  of  the  United  States],  the  power  of  Congress  over 
interstate  and  international  conunerce  is  as  full  and  com- 
plete as  is  the  power  of  any  state  over  its  domestic  com- 
merce?"" 

Between  this  attitude  of  Mr.  Justice  Harlan  in  his  opin- 
ion, which  is  designated  the  Opinion  of  the  Court,  and  the 
attitude  of  Mr.  Justice  White,  there  appears  what  was 
strikingly  in  evidence  in  the  arguments  of  counsel  in  this 
case — namely,  that  the  different  results  reached  seem  to 
depend  not  so  much  upon  different  views  of  legal  principles 
as  upon  a  difference  of  attitude,  or  perhaps  it  may  be  better 
stated  as  a  difference  of  approach,  to  the  questions  at  issue. 
Mr.  Justice  Harlan,  following  the  line  of  attack  made  by 
Attorney-General  Knox,  develops  the  history  of  the  North- 
em  Securities  Company  by  finding  in  each  step  taken  clear 
evidence  of  a  purpose  to  unify  the  control  of  the  two  roads 
and  to  suppress  competition  between  them.  The  similarity 
of  the  consolidation  to  the  original  form  of  combination 
between  corporations — namely,  the  placing  of  the  stock  of 
such  corporations  in  the  name  of  a  trustee,  who  thereupon 
issued  trust  certificates  to  the  various  stockholders  and  con- 
trolled the  several  companies  in  their  interest — is,  of  course, 
rather  striking.    In  this  view  the  Securities  Company  is  re- 
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garded  by  Mr.  Justice  Harlan  as  a  mere  trustee,  and  it  will 
be  noted  that  in  the  above  quotation  he  uses  this  very  word. 
He  relies  with  special  emphasis  upon  the  fact  that  Mr. 
Morgan,  in  his  examination  at  the  hearing  of  the  case, 
spoke  of  the  Securities  Company  as  a  "  custodian"  •*  of  the 
stock.  He  then  finds  that  just  as  the  stockholders  origi- 
nally transferred  their  stock  to  a  trustee,  so  in  this  case  they 
transferred  their  stock  to  the  Northern  Securities  Gmipany; 
that  as  in  the  original  case  the  trustee  represented  a  unified 
control  of  the  various  corporations  represented,  so  here  the 
Securities  Company  occupied  a  similar  position;  that  just 
as  in  the  original  case  the  trustee  issued  trust  certificates, 
so  here  the  Northern  Securities  Company  issued  its  own 
stock.  The  apparent  individuality  and  autonomy  of  the 
original  corporations  is  preserved,  but  the  control  of  them 
is  centralized  and  an  effective  means  of  suppressing  com- 
petition is  found.  The  Securities  Company  in  this  view 
becomes  a  mere  step  in  the  combination  which  existed 
among  the  stockholders.  .This  combination  antedated  the 
formation  ot  the  company  and  had  for  its  purpose  the  sup- 
pression of  competition  between  the  Great  Northern  Railway 
and  the  Northern  Pacific  Railway,  and  in  devising  means 
to  make  itself  effectual  without  coming  in  conflict  with  set- 
tled rules  of  law  organized  the  Northern  Securities  Com- 
pany as  a  mere  agent,  a  mere  instrument  in  carrying  out  its 
purpose.  Mere  corporate  existence  in  this  view  gives  it 
no  significance,  but  represents  only  the  attempts  of  indi- 
viduals to  assume  a  corporate  charter  for  the  purpose  of 
cloaking  unlawful  acts. 

On  the  other  hand,  Mr.  Justice  White  approaches  the 
question  in  an  entirely  different  way.  He  sees  the  matter 
from  a  view-point  quite  different  and  describes  the  ques- 
tions as  they  are  presented  to  him  in  this  special  perspec- 
tive. He  discusses  the  Northern  Securities  Company  as 
though  it  were  a  company  formed  by  individuals  who  went 
into  the  market  for  the  purpose  of  purchasing  stock  and 
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used  the  corpofation  merdy  as  the  form  in  which  they  were 
to  carry  on  their  investment  operations.  He  finds  conse- 
quently a  situation  in  which  a  corporation  (or  individuals 
acting  through  its  agency)  is  making  an  investment  in 
stocks  of  other  corporations;  he  discovers  that  whether 
such  corporation  may  so  invest  its  funds  is  a  matter  de- 
pending on  state  law  and  on  its  charter  of  incorporation; 
that  no  decision  has  as  yet  been  made  which  prevents  an  indi- 
vidual from  acquiring  stock  in  competing  corporations; 
that  a  corporation  stands  in  substantially  the  same  posi- 
tion, and  tfiat  the  mere  acquisition  of  the  stock  is  not  in 
itself  a  direct  suppression  of  competition.  The  striking  dif- 
ference between  this  attitude  and  the  attitude  of  Mr.  Justice 
Harlan  brings  into  clear  view  the  fact  that  Mr.  Justice  Har*- 
Ian  finds  the  prime  motive  of  the  whole  transaction  in  a  desire 
of  competitors  to  relieve  themselves  of  the  effects  of  competi- 
tion and  an  adoption  of  the  Northern  Securities  G>mpany  as 
a  means,  a  mere  instrument,  for  accomplishing  this  result, 
while  Mr.  Justice  White  regards  the  Northern  Securities 
G>mpany  as  a  bona  fide  corporation  formed  for  the  purpose 
of  investment  and  lays  no  stress  on  the  fact  that  it  was  or- 
ganized by  persons  originally  competing.*^ 

Whether  in  substance  there  is  any  difference  between  the 
case  where  a  corporation  purchases  the  majority  of  stock  in 
each  of  two  competing  corporations,  engaged  in  interstate 
commerce,  when  such  corporation  is  formed  by  those  who 
are  controlling  stockholders  in  the  corporations  whose  stock 
is  purchased,  and  the  case  where  such  purchasing  corpora- 
tion is  formed  by  strangers  to  the  corporations  intended  to 
be  bought  out,  may  be  doubted.     However,  it  seems  un- 


"In  this  connection  shonld  be  noted  the  statement  by  Mr.  Justice 
Holmes,  "The  question  to  be  decided  is  whether,  under  the  Act  of 
July  2,  1890,  c.  647  (a6  Stat  209),  it  is  unlawful,  at  any  stage  of  the 
process,  if  several  men  unite  to  form  a  corporation  for  the  purpose 
of  buying  more  than  half  the  stock  of  each  of  two  competing  interstate 
railroad  companies,  if  they  form  the  corporation,  and  the  corporation 
buys  the  stock."  Pamphlet  Report,  63.  Like  Mr.  Justice  White,  he 
hils  to  adopt  the  attitude  of  Mr.  Justice  Harlan  that  the  corporation 
was  merely  an  instrument  of  competitors  to  carry  out  the  purpose  to 
suppress  competition  between  themselves. 
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questionable  and  to  be  admitted  in  the  arguments  and  opin- 
ions in  the  present  case  that  if  a  company  had  originally 
built  two  parallel  lines  no  infringement  of  the  Sherman  Act 
would  arise,  and  it  might  be  urged  that  the  same  is  true 
where  a  company,  instead  of  building  such  lines,  purchases 
them.  On  the  other  hand,  the  distinction  might  be  made 
that  all  the  cases  heretofore  interpreting  the  Sherman  Act 
and  holding  it  applicable  have  been  cases  where  the  effort 
was  made  by  persons  competing  with  each  other  to  sup- 
press competition  through  some  understanding,  agreement, 
or  combination.  This  distinction,  if  valid,  would  bring  the 
Northern  Securities  G)mpany  within  the  operation  of  the 
Sherman  Act  in  view  of  the  fact  that  the  majority  of  the 
court  regarded  it  as  an  effort  on  the  part  of  Messrs.  Morgan 
and  Hill,  representing  the  controlling  powers  in  the  two 
competing  railroads,  to  escape  competition  by  means  of 
some  device  and  that  the  device  adopted  was  the  instrumen- 
tality of  corporate  existence. 

With  reference  to  the  difference  between  the  attitude  of 
Mr.  Justice  Harlan  and  that  of  Mr.  Justice  White  it  is 
interesting  to  note  a  suggestion  made  by  Sir  Frederick 
Pollock,  in  an  article  written  by  him  on  "  The  Merger  Case 
and  Restraint  of  Trade,"  in  the  Harvard  Law  Review  for 
January,  1904.  He  says,  referring  to  the  contention  that 
nothing  more  has  happened  than  a  sale  to  a  corporation  of 
shares  in  another  corporation,  "If  the  transaction  were  a 
real  out-and-out  sale,  it  is  difficult  to  see  what  fault  could 
be  found  with  it  on  the  point  of  restraint  of  trade,  which 
alone  concerns  us.  But  has  there  been  a  genuine  sale?  Will 
the  court  not  see  any  ground  for  going  behind  the  form? 
The  Northern  Securities  Company  has,  I  understand,  no 
property  and  no  funds  out  of  which  to  pay  dividends  other 
than  the  very  railway  shares  which  have  been  transferred 
to  it;  nor  does  it  seek  to  distribute  profits  to  any  persons 
other  than  those  transferrers.  And,  if  this  is  so,  may  it  not 
be  held  that  the  transaction,  as  a  sale,  is  merely  colorable, 
and  that  in  truth  it  is  a  device  to  the  effect  of  enabling  the 
transferrers  to  retain  their  beneficial  interest  in  the  several 
railway  companies  while  each  of.  them  renounces  his  indi- 
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vidual  voice  and  vote  as  a  shareholder?  And  if  that  be 
the  correct  view  of  the  facts,  is  not  the  agreement  which 
leads  to  such  results  equivalent  to  an  agreement  between 
several  persons  engaged  in  business  to  surrender  their  dis- 
cretion as  to  the  manner  in  which  they  shall  conduct  their 
business  ?  In  other  words,  is  it  not  an  agreement  in  restraint 
of  trade  within  the  authority  of  Hilton  v.  Eckersley  ^^  and 
the  recent  decision  of  the  Supreme  Court  of  the  United 
States  in  the  Addyston  Pipe  &  Steel  Co.'s  Case?*'  »• 

There  is  a  striking  similarity  between  the  language  here 
used  and  the  following  passage  from  Mr.  Justice  Harlan's 
opinion :  "  It  was  said  in  argument  that  the  circumstances 
under  which  the  Northern  Securities  Company  obtained  the 
stock  of  the  constituent  companies  imported  simply  an  in- 
vestment in  the  stock  of  other  corporations,  a  purchase  of 
that  stock ;  which  investment  or  purchase,  it  is  contended, 
was  not  forbidden  by  the  charter  of  the  company  and  could 
not  be  made  illegal  by  any  act  of  Congress.  This  view  is 
wholly  fallacious  and  does  not  comport  with  the  actual 
transaction.  There  was  no  actual  investment,  in  any  sub- 
stantial sense,  by  the  Northern  Securities  Company  in  the 
stock  of  the  two  constituent  companies.  If  it  was,  in  form, 
such  a  transaction,  it  was  not,  in  fact,  one  of  that  kind."  •* 
Proceeding  as  he  does  on  the  broad  ground  that  a  combina- 
tion was  formed  by  individual  stockholders  in  competing 
corporations  engaged  in  interstate  commerce  for  the  pur- 
pose of  suppressing  the  competition  between  such  corpo- 
rations; that  such  suppression  of  competition  branded  the 
combination  as  in  restraint  of  trade  and  therefore  rendered 
illegal  the  formation  of  a  corporation  for  the  purpose  of 
carrying  it  into  effect,  it  is  difficult  to  decide  how  much 
weight  may  be  attached  to  this  consideration  to  which  he 
adverts  that  the  transfer  of  stock  did  not  represent  a  bona 

"6  £.  &  B.  47.  See  also  People  v.  North  River  Sugar  Reining  Co,, 
121  N.  Y.  582;  State  v.  Standard  Oil,  49  Ohio  St  137;  State  v.  Dis- 
tillery  Co,,  29  Nebr.  700;  People  v.  Chicago  Gas  Trust  Co.,  130  111. 
a68;  Harding  v.  American  Glucose  Co,,  182  111.  551  (615). 

■  175  U.S.  211. 

■•Pamphlet  Report  of  The  Northern  Securities  Co.  v.  United 
States,  26, 
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fide  sale  or  an  investment  on  the  part  of  the  Northern  Secu- 
rities Company.  The  great  importance  it  may  possibly  pos- 
sess is,  of  course,  apparent  when  it  is  remembered  that  in 
many  instances  where  consolidation  has  occurred  the  sak 
has  been  made  in  good  faith  and  with  funds  actually  raised 
by  the  purchasing  corporation  for  the  purpose  of  securing 
the  stock  of  the  corporation  desired  to  be  controlled.  In 
other  words,  does  this  idea  that  no  real,  sale  took  place  in 
this  case  but  that  there  was  a  mere  vesting  of  cofitrol  in  a 
single  corporation  for  the  baiefit  of  stnrkholders  in  two 
corporations  so  that  competition  between  them  might  be 
suppressed,  furnish  a  limitation  on  the  operation  of  this 
decision?" 

A  suggestion  closely  resembling  that  made  by  Sir  Fred- 
erick Pollock,  and  set  forth  by  Mr.  Justice  Harlan,  as  above 
indicated,  is  found  ip  a  very  dear  and  suggestive  editorial 
on  "  The  Importance  of  the  Merger  Decision,"  by  "  B.  W.," 
in  the  Harvard  Law  Review}^    The  Northern  Securities 

"  Mr.  Jtutice  White  deals  briefly  with  this  question  of  the  bona  Ues 
of  the  sale  (Pamphlet  Report,  38).  He  contends  that  a  real  considera- 
tion passed,  bat  relies  more  particularly  on  his  general  argument  that, 
"  If  the  power  was  in  Congress  to  legislate  on  the  subject  it  becomes 
wholly  immaterial  what  was  the  nature  of  the  consideration  paid  by 
the  company  for  the  stock  by  it  acquired  and  held  if  such  acquisition 
and  ownership,  even  if  real,  violated  the  act  of  Congress.  If,  on  the 
contrary,  the  authority  of  Congress  could  not  embrace  the  right  of  the 
Northern  Securities  Company  to  acquire  and  own  the  stock,  the  ques- 
tion of  what  consideration  the  Northern  Securities  Company  paid  for 
the  stock  or  the  method  by  which  it  was  transferred  must  necessarily 
be  beyond  the  scope  of  the  act  of  Congress.'^  See  in  this  connection 
the  article  by  Carman  F.  Randolph,  Esq.,  on  "  The  Northern  Securities 
Cases"  in  the  March  issue  of  the  Columbia  Law  Review,  168.  On  page 
173  he  discusses  the  contention  that  the  sale  was  merely  colorable, 
taking  the  position  that  it  was  not  so  in  view  of  the  fact  that  the  shares 
of  stock  could  not  be  recalled  by  the  vendors  and  that  the  vendors  had 
received  something  entirely  different  from  what  they  transferred. 

Upon  this  point  the  language  of  Attorney-General  Knox  in  his  argu- 
ment before  the  Supreme  Court  is  also  of  interest  (p.  162)  :  "  The 
failure  to  observe  this  distinction — that  is,  the  distinction  between  an 
actual  bona  Me  sale,  and  what  is  nominally  a  sale  but  in  reality  only 
a  cloak  under  which  to  accomplish  a  combination  of  corporate  proper- 
ties and  interests— has  sometimes  led  to  confusion  of  language,  if  not 
of  thought,  in  the  discussion  of  trade  combinations."  Cf.  Noyes  0% 
Intercorporate  Relations,  sec  354. 

"  16  Harv.  Law  Rev.  583. 
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Case,  he  says,  does  not  preseilt  the  final  step  in  the  evolution 
of  corporate  combination.  There  are  four  clearly  defined 
forms  of  corporate  combination :  "  First,  the  pool — z  direct 
agreement  between  the  corporations  for  their  joint  opera- 
tion, Addyston  Pipe  Co.  v.  U.  S.,  175  \J.  S.  211;  second, 
the  trust — an  indirect  arrangement  between  the  share- 
holders to  direct  the  action  of  their  corporations,  State  v. 
Standard  OH  Co,,  49  Ohio  State,  147;  third,  the  holding 
corporation — a  central  corporation  to  own  the  shares  of 
the  constituent  companies.  Compress  Company  v.  Compress 
Co,,  70  Miss.  669;  fourth,  the  single  corporation — ^which 
bought  the  properties  of  the  former  corporations  outright, 
Richardson  v.  Buhl,  jy  Mich.  632."  The  Northern  Securi- 
ties Case  presents  the  third  step.  There  is  a  central  corpo- 
ration, but  the  constituent  corporations  are  left  in  existence. 
"  The  permanent  interest  in  the  Northern  Securities  Case 
must  be  the  bearing  of  it  upon  the  ultimate  holding  as  to 
the  legality  of  this  final  form  of  consolidation — z  central 
corporation  in  which  the  constituent  companies  go  out  of 
existence."  It  is  the  relation  of  the  present  decision  to  a 
possible  future  decision  with  reference  to  the  fourth  form 
of  combination  that  makes  it  of  special  interest.  In  the 
case  discussed,  which  was  the  lower  court's  decision,  the 
court  refused,  he  points  out,  to  recognize  the  fiction  of 
corporate  entity  in  reaching  the  conclusion  that  there  had 
been  a  combination.  "  That  is  the  portentous  thing — ^this 
attitude  of  the  court.  This  decision  against  the  scheme  of 
the  holding  company  is  a  decision  against  the  combination 
in  fact,  that  is  all.  The  present  form  of  organization  of 
the  great  industrial  companies  is,  therefore,  not  touched 
by  this  decision,  for  the  single  corporation  is  not  a  com- 
bination." He  comes  to  the  conclusion,  therefore,  that  any 
danger  there  may  seem  to  be  in  this  Northern  Securities 
decision  is  not  in  the  decision  itself,  but  in  the  possibility  of 
an  extension  of  it. 

To  the  opinion  rendered  by  Mr.  Justice  Holmes  Mr. 
Justice  Harlan  pays  scant  attention;  probably  he  regards 
it  as  sufficiently  answered  by  the  general  considerations 
made  in  his  decision. 

The  separate  opinion  rendered  by  Mr.  Justice  Brewer  is 
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of  interest  in  several  points  of  view.  In  the  first  place  in 
discussing  the  right  of  acquiring  property  as  involved  in 
this  case  he  distinguishes  between  the  individual  and  the 
corporation.  As  to  the  former  he  says : ''  Freedom  of  action 
in  these  respects  [managing  property  and  determining  the 
place  and  manner  of  its  investment]  is  among  the  inalienable 
rights  of  every  citizen;" •^  white  in  the  case  of  the  latter: 
"A  corporation,  while  by  fiction  of  law  recognized  for 
some  purpose  as  a  person  and  for  purposes  of  jurisdiction 
as  a  citizen,  is  not  endowed  with  the  inalienable  rights  of  a 
citizen." '*  In  this  distinction  he  finds  a  satisfactory  ex- 
planation of  the  right  of  an  individual  to  acquire  a  majority 
of  stock  in  each  of  two  competing  corporations  engaged  in 
interstate  commerce.  In  the  second  place  the  opinion  dis- 
closes an  abandonment  on  his  part  of  the  stand  taken  by 
the  court  in  previous  decisions  that  every  contract,  combina- 
tion, etc.,  whether  reasonable  or  unrea^nable,  is  prohibited 
by  the  Sherman  Act.  He  expressly  refuses  countenance  to 
this  view  and  holds  that  the  Act  was  intended  to  prevent 
only  unreasonable  restraints  of  trade  and  to  enforce  within 
the  Federal  jurisdiction  the  common  law  of  the  several 
states.  Having  taken  this  position,  he  then  finds  a  com- 
bination in  the  present  case,  which,  in  his  judgment,  is 
unreasonable,  and  therefore  he  concurs  in  afiirming  the 
decree  of  the  lower  court. 

But  the  feature  of  this  attitude  of  Mr.  Justice  Brewer 
which  renders  it  particularly  interesting  is  its  significance 
with  regard  to  future  adjudications  of  the  court  Between 
the  positions  occupied  by  Mr.  Justice  Harlan  and  Mr.  Jus- 
tice White  we  find  a  middle  ground  occupied  by  Mr.  Justice 
Brewer,  who  holds  that  the  combination  is  within  the  power 
of  Congress  and  may  be  within  the  prohibitions  of  the 
Sherman  Act  and  therefore  illegal,  but  that  its  illegality 
depends  on  whether  the  restraint  of  interstate  trade  so 
arising  is  reasonable  or  unreasonable.  Consequently,  Mr. 
Justice   Brewer   in   cases   similarly  constituted   practically 

"^Pamphlet  Report  of  Thi  Northern  Securities  Co,  v.  United 
States,  33- 

"Pamphlet  Report  of  The  Northern  Securities  Co.  v.  Umttd 
States,  34. 
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holds  the  balance  of  power  and  can  sway  the  decision  to  one 
side  or  the  other  by  his  view  of  what  constitutes  a  reason- 
able restraint.  If  he  had  regarded  the  restraint  in  this  case 
as  reasonable  he  would  then,  although  differing  with  the 
minority  as  to  the  grounds  upon  which  they  rested  their 
opinions,  have  concurred  with  them  in  the  result  reached, 
and  the  Northern  Securities  Company  would  have  been 
upheld.  The  long-established  character  of  certain  forms 
of  business  enterprises,  the  entire  and  long-continued  acqui- 
escence of  the  Government  in  other  well-recognized  business 
operations,  danger  of  unsettling  trade  by  striking  at  an 
important  support  of  the  commercial  structure,  countless 
other  considerations,  would  probably  enter  into  the  decision 
as  to  whether  a  restraint  is  reasonable  or  unreasonable.  In 
the  present  case  the  Northern  Securities  Company  was  a 
device  which  in  the  popular  understanding  was  obviously 
intended  to  stifle  competition  and  give  to  the  railroads  in- 
volved in  it  the  opportunity  of  charging  arbitrary  rates.  It 
was  a  device  practically  new,  one  which  had  not  grown  to 
be  a  part  of  the  business  life  of  the  community,  on  which 
financial  interests  did  not  depend  for  their  permanent  sta- 
bility, which  could  be  set  aside,  as  it  has  proved,  without 
serious  inconvenience  to  the  business  world,  and  it  may  well 
be  that  the  judge  could  conclude  that  such  a  combination 
was  an  unreasonable  restraint  of  trade,  without  being  of 
opinion  that  the  numerous  forms  of  combination  very  simi- 
lar in  many  respects  to  this,  but  differing  from  it  more  in 
their  general  acceptation  by  the  business  world  than  in  tech- 
nical legal  form,  would  be  disallowed. 

In  its  effect,  therefore,  on  future  adjudications  of  the 
court  Mr.  Justice  Brewer's  attitude  is  perhaps  the  most 
significant  of  any  delivered.  Whether  other  judges  of  the 
court  concur  with  him  in  his  view  that  the  contracts,  com- 
binations, etc.,  aimed  at  by  the  Act  should  be  limited  to 
those  which  are  unreasonable  it  is  impossible  to  decide. 
Certainly  one  of  the  minority  at  least  has  in  previous  opin- 
ions ••  regarded  too  sweeping  the  holding  that  any  restraint 
of  interstate  trade,  whether  reasonable  or  unreasonable,  is 
within  the  prohibition  of  the  Sherman  Act,  and  it  is  not  im- 
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.possible  that  since.  Mr.  Justice  Brewer  has  flatly  changed 
his  views  other  members  of  the  court  may  ultimately  come 
to  a  similar  interpretation  of  the  Act.  The  attitude  of 
Mr.  Justice  Holmes  is  of  course  an  unknown  quantity,  but 
since  he  rested  his  position  in  this  case  upon  the  conunon 
law  attitude  towards  contracts,  combinations,  and  con- 
spiracies in  restraint  of  trade  it  is  not  impossible  that  he 
may  take  the  further  step  of  holding  that  the  Sherman  Act 
meant  to  prohibit  such  combinations  as  were  at  the  common 
law  unlawful  and  consequently  those  which  were  unreason- 
able. 

The  foregoing  seem  to  the  present  writer  to  be  the  de- 
cisive princip'rs  in  the  present  case.  Many  questions  in- 
volved in  it  are  evidently  left  undecided,  and  even  within 
its  own  limits  it  is  in  some  respects  of  doubtful  import 
New  questions  in  many  ways  related  to  those  raised  in  the 
case  arise  on  the  very  eve  of  the  dissolution  of  the  Northern 
Securities  Company.  In  endeavoring  to  conform  to. the 
decree  of  the  court  the  different  parties  interested  have 
urged  two  methods  of  distribution  of  the  assets  of  the  com- 
pany. The  first  of  these  is  a  re-transfer  of  the  stock  held  by 
the  Securities  Company  to  the  stockholders  of  such  com* 
pany  giving  back  to  such  stockholders  the  shares  originally 
transferred  by  them  to  the  company.  This,  except  in  a  par- 
tial measure,  seems  practically  impossible  in  view  of  the 
fact  that  sales  of  Northern  Securities  stock  have  occurred. 
The  second  method  is  to  transfer  the  shares  of  the  two 
companies  to  stockholders  in  the  Securities  Company,  let- 
ting the  number  of  Great  Northern  Railway  shares  in  each 
case  be  to  the  number  of  Northern  Pacific  shares  as  the 
capital  of  the  Great  Northern  is  to  the  capital  of  the  North- 
em  Pacific,  and  letting  the  number  of  the  combined  shares 
o  transferred  be  determined  by  the  extent  of  the  stock- 
holders' holdings  in  the  Northern  Securities  Company. 

It  is  interesting  to  note  that,  so  far  as  can  be  gathered 
from  current  reports,  the  latter  method  of  distribution  of 
the  stock  will  lodge  in  Messrs.  Morgan  and  Hill  conjointly 

''Mr.  Justice  White  in  U,  S.  v.  Freight  Ass'n,  i6o  U.  S.  sgcH  and  in 
U.  S.  V.  Joint  Traffic  At/n,  171  U.  S.  505. 
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control  of  the  two  roads  in  question,  while  a  distribution 
according  to  the  former  plan,  assuming  that  to  be  possible, 
will  leave  Mr.  Harriman  in  control  of  the  Northern  Pacific 
Railway.  Since,  however,  he  already  controls  the  Union 
Pacific,  in  either  case  we  should  be  confronted  immediately 
with  a  combination  (  ?)  which  might  reasonably  be  expected 
to  bring  competition  to  an  untimely  end.  Suppose,  then, 
control  is  lodged  in  Mr.  Harriman,  will  the  court  make  the 
distinction  suggested  between  the  case  where  a  corporation 
is  formed  to  acquire  the  majority  of  the  shares  in  two  other- 
wise competing  corporations,  and  where  such  shares  are 
held  by  an  individual? 

If  the  pro  rata  plan  of  distribution  is  adopted  we  may 
assume  that  Mr.  Morgan  and  Mr.  Hill  will  conjointly  have 
a  controlling  influence  in  each  company,  and  for  practical 
business  purposes  they  in  large  measure  simply  take  the 
place  of  the  Northern  Securities  Company.  In  such  case 
would  an  agreement  between  these  two  gentlemen  to  oper- 
ate each  company  so  as  to  avoid  competition  be  a  violation 
of  the  Sherman  Act?  Where  there  are  two  stockholders 
who  conjointly  control  each  of  two  competing  corporations, 
but  neither  one  of  whom  has  a  majority  of  stock  in  either 
corporation,  is  an  agreement  between  them  to  control  such 
corporations  according  to  some  uniform  plan,  so  as  to  avoid 
competition,  unlawful  under  the  Northern  Securities  de- 
cision ?  May  two  such  stockholders  agreeing  upon  a  policy 
for  one  road  adopt  the  same  policy  for  a  second  road  and 
thus  avoid  competition,  and  if  they  may,  what  is  the  effect 
of  an  agreement  to  do  so?  Is  it  within  the  prohibition  of 
the  Act  for  one  of  such  stockholders  to  entrust  the  other 
with  the  right  to  vote  his  shares,  and  is  the  situation  affected 
by  a  tacit  understanding  that  this  other  will  use  the  power 
of  control  thus  acquired  to  avoid  competition? 

Assuming  that  it  is  possible  for  two  such  stockholders 
to  control  the  two  corporations  in  the  ways  we  have  sug- 
gested, may  they  separately  issue  beneficial  certificates 
against  their  separate  holdings,  thus  reserving  to  them- 
selves, separately,  control  over  a  minority  of  stock  in  each 
corporation  and  being  able  with  the  co-operation  of  each 
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Other  to  muster  in  every  case  a  majority  of  stock  in  each 
corporation,  and  thus  preserve  a  unity  of  control?  In 
other  words,  assuming  that  Mr.  Hill,  when  the  distritmtion 
of  the  assets  of  the  Northern  Securities  Company  has  taken 
place,  will  own  twenty-five  per  cent  of  the  stock  of  the 
Great  Northern  Railway  and  twenty-five  per  cent,  of  tiie 
stock  of  the  Northern  Pacific  Railway,  may  he,  being  per- 
haps unwilling  to  have  so  much  property  in  one  investment, 
issue  certificates  called,  let  us  suppose,  the  ''  Hill  Certifi- 
cates,'' which  will  entitle  the  holders  diereof  to  receive  in 
proportions  fixed  by  the  certificates  the  dividends  declared 
on  the  two  stocks?  And  suppose  Mr.  Morgan  owns  thirty 
per  cent  of  the  stock  in  each  railway,  may  he  issue  in  a 
similar  manner  "  Morgan  Certifkates"  ?  Is  there  anything 
invalid  in  the  mere  issuance  of  such  certificates,  which  in 
each  case  are  issued  by  a  minority  stockholder?  If  not,  may 
Messrs.  Hill  and  Morgan  then  operate  the  two  companies 
in  harmony?  If  two  persons  who  are  stoddiolders  in  each 
of  two  corporations  competing  in  interstate  commerce  may 
agree  with  each  other  as  to  a  policy  for  the  one  corporation, 
may  they  not  agree  with  each  other  upon  the  same  policy 
for  the  second  one,  and  is  the  situation  changed  by  the  fact 
that  they  have  issued  beneficial  certificates  against  their 
separate  holdings? 

These  questions  are  naturally  the  outcome  of  the  present 
decision  and  involve  principles  closely  allied  to  it.  They 
cannot,  however,  be  regarded  as  settled  by  it.  Whether 
the  decision  is  to  be  extended  or  limited  remains  to  be  seen, 
but  the  difference  of  views  which  exist  between  the  various 
members  of  the  court  leads  to  the  belief  that  it  represents 
the  high-water  mark  of  judicial  decision  against  corporate 
combination  under  the  Sherman  Act.  In  this  connection 
the  words  of  Mr.  Justice  Brewer  in  closing  his  opinion  have 
especial  significance:  "  I  have  felt  constrained  to  make  these 
observations  for  fear  that  the  broad  and  sweeping  language 
of  the  opinion  of  the  court  might  tend  to  unsettle  legitimate 
business  enterprises,  stifle  or  retard  wholesome  business  ac- 
tivities, encourage  improper  disr^[ard  of  reasonable  con- 
tracts, and  invite  unnecessary  litigation." 

Henry  Wolf  BikU. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ADMINISTRATORS. 

The  Supreme  Court  of  Pennsylvania  decides  In  re  War-- 
ner^s  Estate,  57  Atl.  35,  that  where  a  widow  and  the  sons 
ApMifltamt  ^'  *^^  decedent  by  a  former  marriage  are  bit- 
"  terly  antagonistic,  the  register  should  appoint 
a  disinterested  person  as  administrator  on  the  failure  of 
the  parties  to  agree.    See  Ellmaker^s  Estate,  4  Watts,  34. 


anti-trust  act. 

The  Supreme  Court  of  the  United  States  decides  in 
W.  W.  Montague  &  Co.  v.  Edward  S.  Lowry,  24  S.  C.  R. 
cmrnummo^n  397 f  that  an  assodation  of  wholesale  dealers 
la  RMtraiat    in  tilcs,*  mautels,  and  grates  in  San  Francisco 

•'^'•^  and  vicinity,  and  non-resident  manufacturers 
of  tiles  and  fire-place  fixtures,  in  which  the  dealers  agree 
'not  to  purchase  from  manufacturers  not  members  of  the 
association,  and  not  to  sell  unset  tile  to  non-members  for 
less  than  list  prices,  which  are  more  than  fifty  per  cent, 
higher  than  prices  to  members,  while  the  manufacturers 
agree  not  to  sdl  their  products  or  wares  to  non-members 
at  any  price,  under  penalty  of  forfeiture  of  membership, 
is  an  agreement  or  combination  in  restraint  of  trade  within 
the  meaning  of  the  Anti-trust  Act  of  July  2,  1890.  This 
decision  is  of  special  interest  because  it  is  referred  to  several 
times  in  the  Northern  Securities  Decision.  It  cites  briefly 
the  former  adjudications  upon  the  Sherman  Act. 
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APPEALS. 

It  is  decided  by  the  Supreme  Court  of  the  United  States 
in  Banker/  Mutual  Casualty  Company  v.  Minneapolis,  St. 

iMrtftrt  H  Poui  ^ly^  Sault  Ste.  Marie  RaUway  Company, 
Qrcaitcoart    24  S.  C  R.  325,  that  a  suit  against  a  railway 

•f  AppMto  company  engaged  in  carrying  the  United  States 
mails  under  the  Federal  laws  and  postal  regulations  to  re- 
cover the  value  of  a  registered  package,  aJl^;ed  to  have 
been  lost  through  its  negligence,  does  not  arise  under  the 
Federal  Constitution  and  laws  so  as  to  deprive  die  judg- 
ment of  the  Circuit  Court  of  Appeals  therein  of  the  finality 
which  exists  when  the  jurisdiction  of  the  Circuit  Court 
depends  entirely  on  diverse  citizenship,  where  plaintiff  relied 
on  principles  of  general  law,  and  nowhere  asserted  a  right 
which  might  be  defeated  or  sustained  by  one  or  another 
construction  of  the  Constitution  or  of  any  law  of  the  United 
States.  Compare  Little  York  Gold  Washing  and  Water 
Company  w.  Keyes,  96  U.  S.  199. 


ATTORNEY  AND  CLIENT. 

In  Powell  V.  Galveston,  etc.,  RaUway  Company,  78  S.  W. 
975,  the  Court  of  Civil  Appeals  of  Texas  holds  that  where 
AMicoBcirt  a  person  having  a  claim  for  personal  injuries 
•fCtaiM  assigned  an  undivided  one-half  interest  in  the 
cause  of  action,  after  suit  brought,  to  his  attorney  in  consid- 
eration of  legal  services,  and  thereafter  the  defendant  in  the 
action  settled  with  the  claimant  with  notice  of  the  assignment, 
the  attorney  w^  entitled  to  prosecute  the  original  suit  to 
judgment  in  his  own  interest  and  to  recover  to  the  extent 
thereof.  In  a  case  somewhat  analogous  to  this,  viz.,  Mc- 
Curdy  v.  Dillon,  98  N.  W.  746,  a  recent  decision  by  die 
Supreme  Court  of  Michigan,  it  is  decided  that  a  contract 
between  attorney  and  client  providing  for  a  fee  based  on  a 
percentage  of  the  alimony  to  be  recovered  in  a  divorce  case, 
the  basis  of  compensation  in  case  of  settlement  to  be  a  mini- 
mum amount  of  $2000,  and  a  similar  contract  in  an  assault 
and  battery  case  between  the  husband  and  wife,  pending  at 
the  same  time  as  the  divorce  case,  were  against  public  poUcy, 
as  tending  to  prevent  a  reconciliation  between  the  parties. 
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BANKRUPTCY. 

In  IViUey  v.  Jewett  Bros.  &  Co.,  98  N.  W.  114,  the 
Supreme  Court  of  Iowa  holds  that  the  fact  that  jt  plaintiff, 
mtiBf— nn  after  coinmencement  of  an  action,  made  oath 
•f  Acfttoa  in  bankruptcy  proceedings  that  he  had  no  prop- 
erty, claims,  or  causes  of  action  which  he  could  transfer  to 
his  creditors  does  not  estop  him  from  maintaining  the  action. 


BENEFICIAL  ASSOCIATIONS. 

The  by-laws  of  a  beneficial  association  provided  that  the 
beneficiary  might  be  either  a  member  of  the  family  of  the 
Vested  insured,  or  one  related  to  him  by  blood,  or  one 
vigMs:  dependent  upon  him,  but  did  not  require  that 
iMv«re0dWii9  gy^i^  beneficiary  at  the  time  of  the  death  of  the 
insured  should  belong  to  one  of  such  classes.  A  member 
designated  his  wife  as  beneficiary,  and  she  retained  the  cer* 
tificate  until  his  death,  twenty-four  years  thereafter,  and 
eight  years  after  his  divorce  from  her.  Under  these  facts 
the  Supreme  Court  of  Pennsylvania,  with  Mr.  Chief  Justice 
Mitchell  dissenting,  holds  in  Brown  v.  Grand  Lodge 
A.  O.  U.  W.,  57  Atl.  176,  that  she  was  entitled  to  the 
benefits,  though  her  husband  subsequently  remarried,  where 
he  continued  to  support  his  first  wife  and  her  children  until 
his  death.    See  McCarthy  v.  Supreme  Lodge,  26  N.  E.  866. 


BILLS  AND  NOTES. 

It  is  decided  by  the  Court  of  Appeals  of  Kentucky  in 
Wm.  Deering  &  Co.  v.  Veal,  78  S.  W.  886,  that  where  a 
s«rcty:No.  wifc  sigucd  a  notc,  at  her  husband's  request, 
ticc  to  PAjr  as  jiis  surety,  and  gave  it  to  him,  she  made  him 
her  agent  to  deliver  it,  and  is  bound  by  his  representation 
that  she  signed  it  as  principal,  so  that  she  is  liable,  though 
the  time  has  passed  in  which  limitations  run  as  to  a  surety. 
It  is  held,  further,  that  the  fact  that  a  wife  signed  a  note 
on  the  second  line  for  signatures  was  not  sufficient  to  give 
notice  to  the  payee,  who  accepted  it  in  settlement  of  notes 
previously  given  by  her  husband,  that  she  signed  it  as 
surety,  and  not  as  principal.  Compare  Smith  v.  Moberly, 
49  Ky.  268. 
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CARRIERS. 

The  Supreme  Court  of  Tennessee  holds  in  Nashville,  C. 
&  St.  L.  R.  Co.  V.  LiUie,  78  S.  W.  1055,  that  where  a  pas- 
senger carried  a  vaKse  into  a  sleeping-car  and 
deposited  it  on  his  seat,  and  af ter^rds,  on 
retiring,  placed  it  under  his  berth,  the  valise  was  in  ^ect 
placed  in  diarge  of  the  railroad  company,  and  hence  it  was 
an  insurer  thereof.  This  decision  is  of  special  interest  in 
its  relation  to  the  cases  where  the  passenger  retains  a  partial 
control  over  his  baggage.  In  connection  with  it  should  be 
noticed  the  case  of  Lewis  v.  N.  Y.  Sleeping-Car  Company, 
143  Mass.  267,  and  Pullman  Palace  Car  Company  v.  Lowe, 
28  Nebr.  239. 


The  vexed  question  as  to  whether  a  common  carrier  may 
relieve  itself  from  liability  for  negligence  to  a  person  travel- 

Pa^M:  lii%  on  ^  P^^^  ^  involved  in  a  case  before  the 
LiMitatiMvff    United  States  Supreme  Court  decided  in  Janu- 

"^'"*^  ary  of  this  year,  it  being  there  held  that  a  stipula- 
tion in  a  railway  pass  that  the  railway  company  shall  not  be 
liable  to  the  user  ''under  any  circumstances,  whether  of 
negligence  of  agents  or  otherwise,  for  any  injury  to  the 
person,"  violates  no  'rule  of  public  policy,  and  relieves  the 
company  from  liability  for  personal  injuries  resulting  from 
the  ordinary  negligence  of  its  employees  to  one  riding  on 
the  pass  who  has  accepted  it  with  knowledge  of  its  condi- 
tions: Northern  Pacikc  Railway  Company  v.  Adams,  24 
S.  C  R.  408. 


arms. 

The  Court  of  Appeals  of  Maryland  decides  in  West- 
minster Water  Company  v.  Mayor,  etc.,  of  City  of  West- 
imi«.virM  minster,  56  Atl.  990,  that  a  contract  of  a  dty 
coBtracto  to  annually  levy  taxes,  and  pay  the  proceeds 
to  a  water  company,  for  water  furnished  to  the  dty  for 
all  time  to  come,  is,  in  the  abspnce  of  prior  express  l^s- 
lative  sanction,  ultra-vires.  Such  contract  will  not  be 
treated  as  one  for  a  definite  period  of  years — ^viz.,  the  num- 
ber of  years  for  which  the  company  is  chartered.  An  ultra- 
vires  contract,  it  is  said,  is  not  protected  by  the  contract 
dause  of  the  Federal  Constitution. 
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CONSTITUTIONAL  LAW. 

A  Statute  of  Vermont  provided  that  no  person  should, 
in  a  sale  of  property,  without  being  subject  to  a  fine  of  not 
ABiiTnitfiag^  l^ss  than  twenty  dollars  nor  more  thgn  five 
•iMip  Act  hundred  dollars  for  each  offence,  give  or  deliver 
in  connection  therewith  any  stamp  or  coupon  entitling 
the  purchaser  to  receive  from  any  person  or  company, 
other  than  the  person  making  the  sale,  any  other  property 
than  that  actually  sold.  The  Supreme  Court  of  that  state 
decides  in  State  v.  Dodge,  56  Atl.  983,  that  the  statute 
violates  the  fourteenth  amendment  to  the  United  States 
Constitution,  which  provides  that  no  state  shall  pass  any 
law  abridging  the  privileges  or  immunities  of  citizens  of 
the  United  States,  nor  deprive  any  person  of  property  with* 
out  due  process  of  law.  The  scheme  of  giving  trading- 
stamps,  it  is  said,  it  not  unlawful,  as  demoralizing  to  legiti- 
mate business,  it  differing  from  ordinary  business  only  in 
the  method  of  advertising.  Compare  State  v.  Daltan,  22 
R.77. 


CONTRACTS. 
The  Supreme  Court  of  Michigan  decides  in  SuUmm  v. 

Detroit,  Y.  &  A.  A,  Ry.  Co.,  98  N.  W.  759,  that  a  contract 
whereby  a  corporation  agreed  to  give  an  attor- 
ney ''  permanent  employment"  as  counsel  if  he 
would  render  certain  services  and  the  scheme 
involved  should  prove  a  success  was  satisfied 

by  his  employment  thereafter  for  the  period  of  a  year  at  a 

fixed  salary. 


CORPORATIONS. 

It  is  decided  by  the  Court  of  Appeals  of  Kentucky  in 
Scottish  Security  Co/s  Receiver  v.  Storks,  78  S.  W.  455. 
i^acrwmm    that  where  one  subscribed  for  stock  merely  to 

t»  stoA  enable  the  other  subscribers  to  incorporate,  and 
after  such  incorporation  he  was  released  from  the  sub- 
scription by  the  unanimous  consent  of  the  other  subscri- 
be, and  while  the  corporation  had  no  outstanding  debts, 
the  release  is  valid,  and  subsequent  creditors  tannot  com- 
plain. It  is  further  held  that  the  validity  of  the  cancel- 
lation of  a  subscription  to  the  stock  of  a  corporation  whose 


386  PBOGRESS  OF  THE  LAW. 

CORPORATIONS  (Contiiraed). 

chief  office  is  in  state  X.  is  governed  by  the  law  of  that 
state,  though  the  incorporation  was  under  the  laws  of  an- 
odier  state. 


CRIMINAL  PROCEDURE. 

The  relaxation  of  the  rule  of  the  common  law  which 

forbade  a  defendant  to  testify  leads  to  more  or  less  frequent 

PnHon  H     difficulty,  notwithstanding  the  rule  that  no  com- 

DiiMiiiBt  u    ments  are  to  be  made  upon  his  failure  to  testify. 

Tmgmj  jYius  in  Hoff  v.  State,  35  Southern,  950,  Ae 
Supreme  G>urt  of  Mississippi,  dealing  with  such  a  suit, 
holds  that  remarks  of  the  district  attorney  in  dosing  to  the 
jury  that  ''nobody  on  earth  denies"  that  defendant  had 
written  a  certain  letter,  and  that ''  no  living  soul  has  denied 
that  defendant  seduced  tfiis  little  girl,"  were  comments  on 
defendant's  failure  to  testify  and  constituted  reversible 
error.  With  this  case  compare  Reddick  v.  State,  72  Miss. 
1008. 


EVIDENCE. 

The  admissibility  of  documentary  evidence  tending  to 
establish  the  guilt  of  an  accused  of  the  offence  chargMi  is 
UftMiMtit    not  affected  because  it  was  secured  in  violation 

srarchM  of  the  Constitutional  prohibition  against  un- 
reasonable searches  and  seizures:  Supreme  Court  of  the 
United  States  in  Adams  v.  People  of  the  State  of  New 
York,  24  S.  C  R.  372.  See  also  the  leading  case  of  Com- 
monwealth V.  Dana,  2  Mete.  329. 

In  an  action  to  recover  for  wrongful  death  of  a  relative 
the  Court  of  Civil  Appeals  of  Texas  holds  in  Smith  v.  /h- 
temaiional  and  G.  N.  R.  Co.,  78  S.  W.  556, 
that  declarations  of  a  person  a  few  hours  after 
he  was  struck  by  a  train,  and  a  short  time  be- 
fore he  died,  to  the  effect  that  he  was  asleep  at  the  time 
are  admissible  as  against  interest,  irrespective  of  their  ad- 
missibility as  a  part  of  the  res  gesta^  and  may  be  shown 
even  as  against  the  parties  who  sue  for  their  death. 
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HRE  INSURANCE. 

The  Supreme  Court  of  Minnesota  holds  in  Hartley  v. 
Pennsylvania  Fire  Ins.  Co.,  98  N.  W.  198,  that  where  the 
1^  agent  of  a  fire  insurance  company  has  knowl- 
edge of  the  true  conditions  surrounding  insured 

Waiver  property,  and  the  company  issues  a  policy  in 
which  such  conditions  are  restricted  or  prohibited,  the  same 
are  presumed  to  have  been  waived.  This  rule  is  applied  in 
the  present  case,  where  the  policy  prohibited  the  use  of 
gasoline  upon  the  premises  insured,  but  the  agent  had 
knowledge  of  the  fact  that  gasoline  had  been  used,  and  that 
it  was  the  intention  to  continue  its  use  for  cooking  purposes, 
yet  issued  a  policy  without  a  special  permit  attached  thereto. 
Compare  Brandup  v.  St.  Paul  Fire  and  Marine  Ins.  Co., 
27  Minn.  393. 


FRAUDULENT  CONVEYANCES. 

The  Supreme  Court  of  Missouri,  Division  No.  i,  decides 

in  Davidson  v.  Dockery,  78  S.  W.  624,  that  a  devisee  under 

Rigktovf      a  will  has  no  standing  in  equity  to  have  set 

y^nom  aside  a  fraudulent  conveyance  of  his  testator, 
as  he  takes  under  the  testator  and  is  in  no  better  position  in 
that  regard  than  he. 

In  Wolfsberger  v.  Mort,  78  S.  W.  817,  the  Court  of 
Appeals  at  St.  Louis,  Missouri,  holds  that  an  insolvent 
TruMcttoM  debtor  cannot  systematically  give  practically  all 
bctwcea  Has-  his  earnings  to  his  wife,  and  thereby  allow  her 
butfaadwif*  ^Q  accumulate  property  in  her  own  name,  which, 
if  acquired  by  him,  would  be  subject  to  levy.  It  is  further 
decided  that  in  proportion  as  a  husband's  money  is  used 
for  the  purchase  of  property  by  his  wife  in  her  own  name 
she  holds  the  same  in  trust'  for  him,  and  it  may  be  subjected 
to  a  judgment  against  him. 


HUSBAND  AND  WIFE. 

In  Louisville  &  N.  R.  R.  Co.  v.  Dick,  78  S.  W.  914, 
the  Court  of  Appeals  of  Kentucky  holds  that  in  an  action 

laiary  to  by  a  married  woman  for  personal  injuries  plain- 
wif«:        tiff  may  recover  for  any  impairment  of  her 

"^■■■•^  power  to  earn  money,  though  there  is  no  proof 
that  she  had  ever  earned  any  money.  See  also  South  Cov- 
ington  and  Cincinnati  Street  Railway  Company  v.  Bolt,  59 
S.  W.  26. 
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INSANITY. 

In  Cobum  v.  Raymond,  57  Atl.  116,  the  Supreme  Court 
of  Errors  of  Connecticut  holds  that  an  incompetent  suing 
to  avoid  a  conveyance  made  while  not  under 
i^_  guardianship  to  one  acting  in  good  faith,  and 
~^  without  knowledge  of  the  incompetency,  must, 
as  a  condition  precedent  to  ndief,  return  the  consideration; 
but  the  court  decides  diat  where  a  mother  was  present  when 
an  inconqxtent  daughter  executed  a  deed,  and  did  not  in- 
form the  innocent  ultimate  grantee  of  the  incompetency, 
she  was  estopped  from  afterwards,  as  heir  of  the  daughter, 
suing  to  avoid  the  deed  for  incompetency.  See  on  the 
former  of  these  holdings  Eaton  v.  Eaton,  37  N.  J.  Law, 
108,  and  Young  v.  Stevens,  48  N.  H.  133. 


INTERSTATE  COMMERCE. 

The  Supreme  Court  of  the  United  States  holds  in  County 
of  St.  Clair  v.  Interstate  Sa9ul  and  Car  Transfer  Company, 

p^^^j^  24  S.  C.  R.  300,  that  an  unconstitutional  bur- 
den is  imposed  on  interstate  commerce  by  a 
state  act  penalizing  the  carrying  on  of  a  ferry  without  a 
license,  when  applied  to  the  transportation  of  loaded  or 
unloaded  railroad  cars  across  the  Mississippi  River  from 
the  Illinois  to  the  Missouri  shore,  even  assuming  that  a 
state  may  regulate  a  ferry  upon  a  navigable  stream  form- 
ing the  boundary  between  the  two  states,  where  such  statute 
iftdces  the  granting  of  the  license  discretionary,  with  citizens 
of  Illinois  preferred,  and  compels  the  licensee  to  conduct  a 
general  ferry  business.  See  Conway  v.  Taylor,  i  Black, 
603. 


UBEL. 

The  Supreme  Court  of  Indiana  decides  in  Wabash  R.  Co. 
V.  Young,  69  N.  E.  1003,  that  an  allegation  in  a  complaint 
niinninM  ^  **  effect  that  defendant,  by  whom  phdntiff 
had  previously  been  employed,  had  "black- 
listed" plaintiff,  showed  no  cause  of  action  in  libel  in  the 
absence  of  any  allegation  that  blacklisting  imputed  to  plain- 
tiff the  commission  of  a  crime,  or  other  conduct  e3q>osing 
him  to  puUic  hatred,  punishment,  and  disgrace. 
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LICENSES. 

In  Maple  Orchard  Grave  and  Vineyard  Co.  v.  Marshall, 
75  Pac.  369,  the  Supreme  Court  of  Utah  decides  that  a 
RcvM^iitty  P^^^^  license  to  enter  on  the  land  of  the  owner 
to  constract  a  pipe-line  to  carry  water  for  pur- 
poses of  irrigation  operates  as  an  irrevocable  grant  after 
entry  and  the  construction  of  the  pipe-line  at  considerable 
expense,  and  after  commencing  the  use  of  the  water  for 
purposes  of  irrigation  the  rights  acquired  under  the  grant 
will  be  protected  in  equity.  With  this  case  compare  HufF 
V.  McCauley,  53  Penna.  206. 


MANDAMUS. 

A  student  of  a  law  school  who  has  been  wrongfully  ex- 
pelled without  notice  is  entitled  to  mandamus  to  compel  his 
Law-sckooi  restoration  to  membership  whether  the  school 
stadcflu  is  organized  for  profit  or  not :  Court  of  Appeals 
of  Maryland  in  Baltimore  University  of  Baltimore  City  v. 
Colton,  57  Atl.  14.  An  action  at  law  for  damages  for 
expulsion  from  a  law  school  before  graduation  is  not,  it  is 
held,  an  adequate  remedy,  precluding  a  resort  to  mandamus 
for  reinstatement. 


MARRIED  WOMEN. 

A  husband  platted  his  wife's  land  with  her  knowledge 
and  consent,  and  the  subdivision  was  designated  on  the 
map  as  that  of  the  husband.  The  map  was  re- 
corded with  the  consent  of  the  wife,  but  was 
never  acknowledged  by  her.  Thereafter  the  wife  conveyed 
by  properly  acknowledged  deeds  according  to  the  streets 
and  alleys  on  the  map.  On  these  facts  the  Supreme  Court 
of  Texas  decides  in  City  of  Corsicana  v.  Zom,  78  S.  W. 
924,  that  this  constituted  a  sufficient  dedication  of  the  alleys 
and  streets  in  question  to  the  public. 

In  Indiana  the  statute  law,  similar  to  that  in  many  of  the 

states  of  the  United  States,  forbids  married  women  to  enter 

CMtracts:     into  contracts  of  suretyship.    In  Webb  v.  John 

s.r«tyskip     Hancock  Mut.  Life  Ins.  Co.,  69  N.  E.  1006, 

the  Supreme  Court  of  that  state  decides  that  such  statute 

prohibits  married  women  from  either  personally  obligating 
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MARRIED  WOMEN  (Continued). 

themselves  as  sureties  for  another  or  mortgaging  their  sepa- 
rate property  for  the  debt  of  another.  In  connection  with 
this  case  the  decisions  in  Kuhn  v.  Ogilvie,  178  Pa.  304,  and 
Dusenberry  v.  Insurance  Company,  188  Pa.  460,  are  of 
interest. 


MUNICIPAL  CORPORATIONS. 

In  Twyman's  AdmW  v.  Board  of  CouncUmen  of  Frank- 
fort,  78  S.  W.  446,  the  Court  of  Appeals  of  Kentucky  holds 
that  where  a  city  was  authorized  to  establish 
hospitals  and  make  all  necessary  regulations  for 
the  protection  of  the  public  health,  and  in  pursuance  thereof 
esta*blished  a  pesthouse  for  persons  suffering  from  con- 
tagious diseases,  acts  of  the  city's  officers  in  maintaining 
such  house  and  in  removing  thereto  plaintiff's  intestate, 
who  had  smallpox,  and  in  caring  for  him  there  until  he 
died,  were  acts  performed  by  the  city  in  its  public,  gov- 
ernmental capacity,  and  not  in  its  corporate  and  private 
capacity,  and  hence  it  was  not  liable  for  negligence  in  the 
performance  thereof.  See  Taylor  v.  City  of  Owensboro, 
98  Ky.  271. 

In  Lowe  v.  Conroy,  97  N.  W.  942,  the  Supreme  Court 
of  Wisconsin,  holding  that  a  municipal  corporation  is  not 
Liability  for  liable  for  the  value  of  property  destroyed  by 
Um69^  mistake  on  the  order  of  its  health  officers,  de- 
AgMts  cidcs,  however,  that  a  health  officer  is  personally 
liable  for  the  destruction  of  cattle  which  were  not  in  fact  a 
nuisance  or  cause  of  sickness,  endangering  the  public  health, 
but  were  mistakenly  adjudged  by  him  so  to  be.  See  in 
connection  with  this  case  Hubbell  v.  Goodrich,  37  Wis.  84. 


PRINCIPAL  AND  AGENT. 

In  Tabet  v.  Powell,  78  S.  W.  997,  the  Court  of  Civil 
Appeals  of  Texas  decides  that  where  a  person  injured  in  a 
Aathoritj  of    colHsion  with  a  railroad  train  gave  to  his  brother 

At««t  full  charge  of  the  matter,  and  told  the  claim 
agent  that  any  settlement  would  have  to  be  made  with  the 
brother,  such  authority  authorized  the  brother  to  bind  the 
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PRINCIPAL  AND  AGENT  (Continued), 
person  injured  by  a  contract  employing  an  attorney  to  prose- 
cute the  claim  against  the  railroad  company,  agreeing  to 
pay  such  attorney  one-half  of  the  amount  recovered,  and 
securing  such  payment  by  an  assignment  of  one-half  of  the 
cause  of  action. 


PUBLIC  RECORDS. 

The  Court  of  Appeals  of  New  York  deals,  In  re  Afolu 
neaux,  69  N.  W.  727,  with  the  appeal  in  this  case  from 
Pk«c«grapte  the  Supreme  Court,  and,  affirming  the  judgment 
•f  c«Bvi€U  of  the  court  below,  rendered  in  84  N.  Y.  Supp. 
1 1 36,  holds  that  where  the  photograph  of  a  convict  has 
been  taken  and  measurements  made  and  recorded  in  the 
manner  provided  by  the  statute  they  constitute  public 
records,  and,  though  he  may  be  acquitted  on  a  subsequent 
trial,  he  is  not  entitled  to  compel  the  Superintendent  of  City 
Prisons  to  deliver  such  records  to  him. 


RAILROADS. 

The  consignee  of  two  carloads  of  coke  was  notified  upon 
their  arrival  that  a  charge  for  rental  would  be  made  if  they 
BttikPrdfkt:  ^'^^^  "^^  Unloaded  within  forty-eight  hours. 
Vcatei  The  notification  was  in  compliance  with  the  rules 
chwfM:  of  an  association  of  railroads  organized  for  the 
*****  purpose  of  facilitating  the  unloading  of  cars, 
and  the  charges  made  for  the  rental  was  much  less  than  the 
average  earning  capacity  of  freight  cars.  The  railroad  com- 
pany had  at  the  point  of  destination  no  warehouse  for  the 
unloading  of  bulk  freight  such  as  coke.  Under  these  cir- 
cumstances the  Supreme  Court  of  Illinois  decides  that  a 
railroad  company  was  entitled  to  charge  rental  for  the  use 
of  the  cars  after  the  expiration  of  a  reasonable  time  for 
unloading  and  to  enforce  a  lien  upon  the  freight  for  the 
rental  charges :  Schumacher  v.  Chicago  &  N.  W,  Ry.  Co,, 
69  N.  E.  825.  It  is  also  held  that  on  the  issue  as  to  what 
was  a  reasonable  time  evidence  as  to  the  distance  of  the 
consignee's  home  from  the  station  was  not  admissible.  The 
case  presents  an  interesting  review  of  the  authorities  in 
point.  As  to  the  important  holding  with  regard  to  the  lien 
see  Miller  v.  Mansfield,  112  Mass.  260. 


392  PROGRESS  OF  THE  LAW. 

SURETIES. 

One  who»  as  agent  of  an  insurance  company,  had  been 
guilty  of  embezzlement,  was  appointed  agent  of  a  new 
Dtockwte:  con^P^my  formed  with  the  same  stockholders 
Paiiiif«  to  and  officers,  and  it  took  a  bond  for  the  faith  ftd 
performance  of  his  contract  of  employment 
without  giving  the  sureties  notice  of  his  em- 
bezzlement, of  which  it  had  knowledge:  Under  these  cir- 
cumstances the  Appellate  Court  of  Indiana,  Division  No.  2, 
holds  in  Indiana  and  Ohio  Live  Stock  Ins,  Co.  v.  Bender, 
69  N.  W.  691,  that  the  sureties  were  not  bound.  To  with- 
hold such  information,  it  is  decided,  is  bad  faith  and  pre- 
vents a  recovery  on  the  bond.  In  connection  with  this  case 
the  decision  of  the  New  Jersey  court  in  Sooy  v.  State,  39 
N.  J.  Law,  135,  is  worthy  of  study. 


TELEGRAPH. 

The  State  of  Texas  furnishes  many  decisions  on  the  ques- 
tion of  the  liability  of  tel^raph  companies  for  damages 

^^  from  failure  or  delay  in  delivering  messages. 

An  interesting  case  occurs  in  Western  Union 
Telegraph  Co.  v.  Swearingin,  78  S.  W.  491,  where  it  is 
held  that  damages  from  a  father's  failure  to  be  present  at 
his  son's  funeral  on  account  of  delay  in  the  transmission  of 
a  telegram  reading,  "  Come,  Frank  is  dead,"  are  within  the 
contemplation  of  the  parties  to  the  contract  of  transmission 
and  are  recoverable,  though  a  reply  message  from  the  father 
would  have  been  necessary  to  secure  a  postponement  of  the 
funeral  so  as  to  admit  of  his  reaching  the  place  of  interment 
in  time.  See  also  Western  Union  Telegraph  Co.  v.  N orris, 
68  S.  W.  982. 


WILLS. 

The  Supreme  Court  of  Indiana  in  Branstrator  v.  Crow, 
69  N.  E.  668,  discusses  the  general  questions  as  to  the  pre- 
cm^^atf^     sumptions  vrith  regard  to  the  sanity  of  a  tes- 
tator.    It  is  there  held  that  it  is  only  where 
mental  unsoundness  is  of  a  character  .0  appear 
permanent,  and  to  forbid  the  reasonable  expectation  of  re- 
covery, that  a  presumption  of  the  continuance  of  such 
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WILLS  (Continued). 

unsoundness  will  be  indulged.  It  does  not  arise  from  inter- 
mittent temporary  unsoundness,  resulting  from  sickness, 
injury,  intoxication,  or  other  transitory  cause,  so  that  an 
instruction  stating  that,  where  it  has  been  established  that 
a  person  is  of  unsound  mind,  the  presumption  is  that  that 
state  of  unsoundness  continues  until  the  contrary  is  shown, 
is  too  broad.  See  in  connection  with  this  case  Blough  v. 
Parry,  144  Ind.  463. 
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Wills — Contract  to  Devise — ^Action  to  Enforce — ^Ad- 
ministrator AS  Party — ^Attorney  of  Administrator  ap- 
pearing for  Plaintiff.  McCabe  v.  Healy,  70  Pac  R.  1008 
(1902). — ^This  is  a  rather  interesting  case  decided  by  the  Su- 
preme Court  of  California  in  1902.  The  facts  of  the  case  are 
briefly  as  follows :  Matthew  Healy  was  engaged  in  the  stock- 
raising  business  in  California  in  the  year  1881  and  for  many 
years  prior  thereto.  He  had  no  relatives  in  the  United  States. 
In  1881  he  returned  to  his  old  home  in  Ireland  to  visit  his  sis- 
ters, having  been  away  for  thirty-seven  years.  The  plaintiff, 
Ulty  McCabe,  was  then  a  boy  of  fourteen  years  residing  with  his 
mother,  Healy's  sister,  the  father  being  dead.  Healy  took  a 
fancy  to  the  boy,  and  this  led  him  to  verbally  agree  with  the  boy 
and  the  boy's  mother  and  guardian  that  if  they  would  surrender 
the  boy  to  his  control  and  care,  and  if  the  boy  would  accompany 
him  to  California  and  there  accept  his  care,  instruction,  and  di- 
rection, and  industriously  learn  and  care  for  his  ( Healy 's)  busi- 
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ness,  property,  and  interests  as  long  as  Healy  lived,  he  would 
take  good  care  of  the  boy,  treat  him  as  his  son,  and  "  upon  his 
death  he  should  have  all  property  of  every  character  whereso- 
ever situated  that  Healy  should  own  at  the  time  of  his  death, 
and  that  he  would  will  the  boy  all  his  estate."  McCabe,  the 
plaintiff,  in  accordance  with  this  agreement  accompanied  Healy 
back  to  California,  and  the  two  there  kept  faith  to  the  full  letter 
of  the  understanding.  The  plaintiff  managed  Healy's  interests 
well  and  substantially  performed  his  part  of  the  contract 
Healy,  however,  died  intestate.  This  was  a  suit  against  Healy's 
heirs-at-law  for  specific  performance  of  the  contract  and  to 
obtain  a  decree  that  the  title  of  the  property  of  H^y  was  in 
the  plaintiff.  The  court  considered  that  the  plaintiff  was 
equitably  entitled  to  the  estate  and  made  a  decree  accordingly. 

Such  a  case  as  this  is  not  of  infrequent  occurrence  and  so  the 
decision  is  of  some  importance.  It  raises  many  nice  points  and 
objections  whidi  are  discussed  at  length  by  the  judge  in  reach- 
ing hi^  conclusion.  It  is  well  to  review  and  consider  them 
systematically. 

I.  Right  to  make  coniract  to  devise.  This  is  unquestioned. 
In  Johnson  v.  Hubhel,  lo  N.  J.  Eq.  332  (1855),  it  is  said: 
*'  There  can  be  no  doubt  but  that  a  person  may  make  a  valid 
agreement  binding  himself  legally  to  make  a  particular  dis- 
position of  his  property  by  last  will  and  testament.  The  law 
permits  a  mail  to  dispose  of  his  own  property  at  his  pleasure, 
and  no  good  reason  can  be  assigned  why  he  may  not  make  a 
legal  agreement  to  dispose  of  his  property  to  a  particular  in- 
dividual or  for  a  particular  purpose  as  well  by  will  as  by  con- 
veyance to  be  made  at  some  specified  future  period  or  upon  the 
happening  of  some  future  event"  Pomeroy  on  Specific  Per- 
formance is  to  the  same  effect,  where  it  is  expressed  thus : 
'*  Courts  of  Equity  will  under  special  circumstances  enforce  a 
contract  to  make  a  will  or  to  make  a  certain  testamentary  dis- 
position ;  and  this  may  be  done  even  when  the  agreement  was 
parol  where,  in  reliance  upon  the  contract,  the  promisee  has 
changed  his  condition  and  relations  so  that  a  refusal  to  com- 
plete the  agreement  would  be  a  fraud  on  him.  The  relief  is 
granted  not  by  ordering  a  will  made,  but  by  regarding  the 
property  in  the  hands  of  the  heirs,  devisees,  assignees,  or  repre- 
sentatives of  the  deceased  promissor  as  impressed  with  a  trust 
in  favor  of  the  plaintiff  and  by  compelling  the  defendant,  who 
must  belong  to  some  one  of  these  classes  of  persons,  to  make 
such  disposition  or  conveyance  of  the  property  as  will  carry 
out  the  intent  of  the  agreement."  A  man  might  renounce 
every  powef ,  benefit,  or  right  which  the  law  gives  him,  and  he 
will  be  bound  by  his  agreement  to  do  so  provided  the  agreement 
be  entered  into  fairly,  without  surprise,  imposition,  or  fraud. 
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and  that  it  be  reasonable  and  moral.  Rivers  v.  Executors  of 
Rivers,  3  Desaus.  Eq.  (S.  Car.)  195  (1811). 

2.  The  Consideration,  This  in  liic  typical  case  is  the  care 
and  protection  of  the  testator  till  his  death  and  the  services 
incident  tfiereto.  The  argument  is  usually  advanced  that  the 
plaintiff  can  be  compensated  for  his  services  in  money,  and 
so  the  decree  should  not  be  granted,  but  the  plaintiff  be  left  to 
his  remedy  on  a  quantum  meruit.  But  it  can  be  answered,  and 
is  so  answered  in  the  cases  on  the  subject,  that,  first,  it  was 
not  the  intention  of  the  parties  to  the  contract  that  the  services 
of  the  plaintiff,  or  the  consideration  for  the  promise,  should  be 
compensated  in  money;  and,  secondly,  that  it  is  impossible  to 
estimate  the  value  of  such  services  by  a  pecuniary  standard. 
In  Brinton  v.  Van  Cott,  8  Utah,  33  (1892),  a  similar  case,  it  is 
said :  "  The  services  rendered  were  of  such  a  peculiar  character 
that  it  would  be  exceedingly  difficult  and  probably  impossible 
to  estimate  their  value  to  the  deceased  by  any  pecuniary  stan- 
dard. It  was  not  the  intention  to  measure  such  services  by  a 
pecuniary  standard."  Again,  in  Bums  v.  Smith,  53  Pac.  742 
(1898)  :  "  Parties  cannot  be. put  in  statu  quo.  The  disposition 
claimed  is  carrying  out  the  cherished  intention  of  the  deceased 
in  relation  to  the  plaintiff.  In  the.  very  nature  of  things,  nine 
years  in  the  life  of  a  child  so  change  conditions  that  it  is  out 
of  the  power  of  an  earthly  tribunal  to  restore  the  parties  to 
their  original  situation  and  environment,  and  courts  therefore 
compel  them  to  stand  upon  and  abide  by  the  record  they  have 
made." 

But  it  must  be  further  considered  that  if  the  oonsideratioii 
be  slight,  so  as  to  make  the  contract  apparently  unfair,  specific 
performance  will  be  denied,  for  to  entitle  one  to  such  a  decree 
the  contract  must  be  fair,  just,  and  equitable  in  all  its  parts. 
The  consideration  must  be  deemed  adequate  by  the  court.  This 
is  strongly  upheld  in  Woods  v.  Evans,  113  111.  188  (1885). 
There  the  plamtiff  was  an  infant  orphan — ^inmate  of  a  charitable 
organization.  Short,  a  married  man  possessed  of  property 
worth  $20,000,  with  the  consent  of  the  institution  contracted 
with  the  plaintiff  that  if  she  would  enter  his  service  and  live 
with  him  till  she  should  become  eighteen  (a  period  of  seven 
years),  and  during  all  that  time  faiSifuUy  serve  and  obey  him 
as  a  good,  orderly  servant  and  as  a  dutiful  diild  should,  h^  in 
consideratioa  thereof,  undertook  to  take  her  from  the  institutk)a, 
adopt  her  in  his  family,  supp<^,  maintain,  and  educate  her,  and 
leave  her  at  his  death  a  chUd's  share  of  his  estate.  The  court 
in  its  opinion  says :  "  The  services  agreed  to  be  rendered  her^ 
could  in  no  sense  be  r^;arded  as  equivalent  for  the  property 
agreed  to  be  given.  It  is  [dain  to  any  person  of  ordinary  intel- 
ligence thsLt  &  support  and  education  would  fully  conqnensate 
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the  plaintiff  for  all  the  services  agreed  to  be  rendered,  but,  not- 
withstanding this,  if  a  specific  performance  of  the  contract  set 
out  in  the  bill  should  be  decreed,  she  will  receive  in  addition  to 
what  she  has  alreSidy  received  quite  a  large  fortune.  Under 
such  circumstances,  can  the  contract  be  regarded  as  fair  and 
just  in  all  its  parts?"  And  on  this  ground,  together  with 
another  ground  to  be  considered  infra,  specific  performance  was 
denied.    See  also  Ikerd  v.  Beavers,  io6  Ind.  483  (1886). 

3.  Terms  of  the  contract  must  be  definite,  certain,  and  clearly 
proven.  The  contract  must  be  established  by  direct  and  posi- 
tive proof  and  without  conflicting  evidence— definite  as  to  the 
property  to  be  given  and  the  services  to  be  rendered.  And  the 
reason  for  this  appears  in  this  sentence  from  the  American  and 
English  Encyclopedia :  "  Parol  agreements  to  make  specific  tes- 
tamentary provision  have  been  a  source  of  difficulty  to  the 
courts.  Courts  listen  reluctantly  to  verbal  statements  of  what 
dead  men  have  said."  And  again :  "  Claims  of  this  nature 
against  dead  men's  estate  resting  entirely  on  parol,  based  largely 
on  loose  declarations,  presented  in  some  cases  years  after  the 
services  were  rendered  and  when  the  lips  of  the  party  prin- 
cipally interested  are  closed  in  death,  require  the  closest  and 
most  careful  scrutiny  to  prevent  injustice  being  done."  IVall's 
Appeal,  III  Pa.  460  (1886).  So  that  we  see  that  the  courts 
require  strict  proof ;  but  when  the  evidence  clearly  establishes 
a  plain,  definite  contract,  and  a  substantial  performance  on  the 
promisee's  part,  they  will  not  hesitate  to  make  the  decree  sought. 

So  a  promise  in  consideration  of  service  to  give  the  plain- 
tiff "  as  much  as  any  relation  on  earth"  or  "  a  share  with  all  my 
nephews  at  my  last"  have  been  considered  too  indefinite  to  be 
enforced.  "  Such  claims  are  always  danp:erous,  and  when  they 
rest  on  parol  evidence  they  should  be  strictlv  scanned.  Espe- 
cially when  an  attempt  is  made  under  cover  of  a  parol  contract 
to  effect  a  distribution  different  from  that  which  the  law  makes 
or  that  which  decedent  has  directed  by  his  will,  should  it  meet 
with  no  favor  in  a  court  of  law.  Even  if  any  such  contract 
may  be  in  force,  it  can  only  be  when  it  is  clearly  proved  by 
direct  and  positive  testimony  and  when  its  terms  are  definite 
and  certain."     Graham  v.  Graham's  Executors,  34  Pa.  475 

(1859). 

So  "  if  you  will  move  to  my  farm  and  take  care  of  and  sup- 
port me  during  my  lifetime,  I  will  convey  to  you  in  a  reasonable 
time  a  certain  piece  of  land"  has  been  likewise  held  ^00  indefinite 
and  unfair,  as  the  quality  of  support  to  be  furnished  is  wholly 
in  the  discretion  of  the  plaintiff.    Ikerd  v.  Beavers  (supra). 

Nor  is  this  sufficiently  definite :  "  Don't  be  discouraged ;  you 
shall  be  paid  for  all  your  hard  work.  I  will  leave  you  this 
place."    Bash  v.  Bash,  9  Pa.  260  (1848).    Moreover,  in  that 
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case  it  ir  said,  "  It  is  error  to  instruct  the  jury  that  it  is  suffi- 
cient if  the  evidence  is  dear  and  satisfactory — ^it  must  be  direct 
and  positive/* 

G)urts  have  refused  to  enforce  a  contract  of  this  kind,  "  I 
will  provide  for  you  so  that  you  will  never  want  during  your 
life/'  for  it  can  be  seen  at  a  glance  that  this  is  hopelessly  un- 
oertaia.  Wall's  Appeal  (supra).  But  a  contract  to  devise  ''  a 
child's  share"  is  st^dently  certain.  Healy  v.  Simpson,  113 
Mo.  340  (1892). 

As  to  proof  of  the  contract,  the  testimony  of  two  witnesses 
that  the  testatrix  promised  to  remember  tfie  plaintiff  in  her 
will  and  to  provide  for  her  when  she  died  in  consideration  of 
certain  household  services  has  been  held  insuffident  to  estab- 
lish a  contract  to  make  a  will  in  favor  of  the  plaintiff.  New- 
ton's Executors  v.  Field,  98  Ky.  186  (1895). 

4.  The  applicability  of  the  Statute  of  Frauds  to  such  con- 
tracts.  These  contracts  being  such  as  relate  to  the  transfer  of 
land,  naturally  the  point  is  raised  that  the  contract  is  within 
the  Statute  of  Frauds,  which  requires  such  contracts  to  be  in 
writing,  and  that,  resting  entirdy  on  parol  evidence,  they  cannot 
be  enforced.  While  most,  of  the  courts  seem  to  consider  the 
contract  one  to  whidi  the  statute  is  applicable  (see  Alerding  v. 
Allison,  68  N.  E.  185,  a  very  recent  decision),  yet  they  get 
around  this  difficulty  on  the  ground  that  the  services  having 
been  rendered  when  the  suit  is  brought,  there  has  been  such  a 
part  performance  as  to  take  the  contract  out  of  tfie  working  of 
the  statute,  for  in  most  of  these  cases  the  plaintiff's  part  is 
substantially  performed  and  all  that  remains  to  be  done  is  the 
defendant's  obligation — ^viz.,  to  make  the  transfer. 

"  An  agreement  by  a  man  and  wife  to  adopt  the  plaintiff  as 
their  child  and  provide  and  care  for  her  and  leave  her  their 
property  at  their  death  is  taken  out  of  the  operation  of  the 
Statute  of  Frauds  when  the  plaintiff  has  fully  performed  the 
contract  on  her  part  by  living  with  and  obeying  them  as  parents 
and  paying  them  her  wages."  Sharkey  v.  McDermott,  91  Mo. 
647  (1887),  following  IVright  v.  Tinsley,  30  Mo.  389  (i860). 
Accord,  Broum  v.  Sutton,  129  U.  S.  238  (1889).  Contra, 
Wallace  v.  Long,  105  Ind.  525  (1886),  where  the  plaintiff  was 
left  to  his  remedy  on  a  quantum  meruit. 

5.  Contract  must  not  interfere  with  rights  of  innocent  third 
parties.  This  proposition  is  supported  by  the  case  of  Owens  y. 
McNaUy,  113  Cal.  444  (1896).  There  the  plaintiff  agreed  to 
leave  her  home  and  accompany  the  defendant  to  California  and 
live  with  him  and  care  for  him,  he  to  will  her  his  property. 
Subsequent  to  tfie  agreement  he  married.  After  remarking 
that  the  contract  was  rather  vague  and  uncertain  the  court  con- 
tinued :  "  The  complainant  has  a  right  to  the  protection  of  this 
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court  and  its  aid  in  protecting  her  rights,  but  if  that  protection 
and  aid  cannot  be  afforded  him  without  invading  and  disregard- 
ing the  rights  of  others,  this  court  may  not,  in  its  anxiety  and 
desire  to  relieve  one  party,  inflict  a  wrong  and  injur^r  upon 
another  entirely  innocent  in  the  transaction."  The  widow  was 
ignorant  of  the  contract  till  the  death  of  h«r  husband  and  so 
her  rights  cannot  be  swept  aside,  but  the  plaintiff  will  be 
relegated  to  a  quantufn  meruit.  This  is  analogous  to  the  revo- 
cation of  a  will  by  change  of  the  testator's  circumstances. 

"  Courts  will  not  enforce  the  specific  performance  of  a  con- 
tract at  the  instance  of  a  vendor  where  his  title  is  involved  in 
difficulties  which  cannot  be  removed  or  where  it  would  not  be 
equitable  to  make  such  a  decree."  This  applies  to  a  contract  to 
devise  land  as  well  as  a  contract  to  sell  land.  Johnson  v.  Hub- 
bell  {supra). 

It  would  perhaps  be  proper,  at  this  time,  to  make  clear  on 
just  what  grounds  the  relief  desired  in  such  a  case  is  granted. 
It  is  succinctly  stated  as  follows :  "  The  general  principle  to 
be  extracted  from  the  authorities  is  that  if  the  plaintiff  with  the 
knowledge  and  consent  of  the  promissor  does  acts  pursuant  to 
and  in  obvious  reliance  upon  a  verbal  agreement,  which  so 
change  the  relation  of  the  parties  as  to  render  a  restoration 
of  their  former  condition  impracticable,  it  is  a  virtual  fraud 
upon  the  part  of  the  promissor  to  set  up  the  statute  in  defence 
and  thus  to  receive  to  himself  the  benefit  of  acts  done  by  the 
plaintiff,  while  the  latter  is  left  to  the  chance  of  a  suit  at  law  for 
reimbursement  for  the  value  of  his  outlays,  or  to  an  action  on  a 
quantum  meruit  for  the  value  of  his  services."  Townsend  v. 
Vanderwerkes,  i6o  U.  S.  171  (1895). 

The  above-mentioned  points  are  those  usually  raised  and  dis- 
cussed in  a  case  of  such  a  nature,  and  as  in  the  case  at  hand  all 
such  conditions  were  satisfied,  the  contract  being  fair,  certain, 
and  clearly  proven,  with  the  rights  of  no  innocent  third  parties 
intervening  and  the  plaintiff  having  substantially  performed  his 
part,  the  decree  was  rightly  granted.  The  case  is  undoubted 
law  and  would  be  followed  in  nearly  all  jurisdictions.  There 
are  some  seemingly  discordant  cases  which  have  been  cited  as 
conflicting  with  the  principle  laid  down  in  this  case,  but  these 
can  mostly  be  distinguished  as  not  complying  with  all  of  the 
above  conditions. 

Cox  V.  Cox,_26  Grattan  (Va.)  305  (1875),  is  distinguishable, 
as  there  the  plaintiff  died  before  the  defendant  and  so  did  not 
complete  his  part  of  the  contract,  which  required  services  until 
the  defendant's  death. 

The  judge  in  Spr  inkle  v.  Hayworth,  26  Grattan,  384  (1875), 
seemed  to  see  several  difficulties:  i.  That  a  written  instrument 
cannot  be  varied  by  parol.     But  this  is  misconceived,  as  the 
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evidence  was  not  to  vary  the  will  but  to  establish  an  independent 
contract.  The  will  is  subject  to  all  contracts  and  liabflities  of 
the  testator  before  made,  and  in  provix^  them  yon  cannot  be 
said  to  be  varying  the  will.  2.  That  it  woidd  be  allowmg  parol 
wills.  This  will  hardly  hold  water,  as  it  is  a  distinct  contract 
and  not  a  will  that  is  being  established. 

Where  the  defendant  becomes  insane,  naturally  he  could  not 
make  the  desired  will,  and  so  the  plaintiff  should  be  restricted 
to  a  quantum  meruit    Hudson  v.  Hudson,  87  Ga.  678  (1891). 

Maddison  v.  Alderson,  L.  R.  8  Ap.  Cas.  467  (1883),  fre- 
quently cited,  does  not  conflict,  as  the  Court  there  says,  "  I  do 
not  see  that  we  have  before  us  that  certain  proof  of  the  agree- 
ment which  authorities  appear  to  require.*'  It  was  a  case,  as 
they  styled  it,  of  "  vague  anticipation." 

A  minor  point  was  raised  and  decided  in  the  case  in  hand. 
The  administrator  of  Healy  was  not  a  party  to  the  suit  and  it 
was  objected  to  on  that  ground.  The  Code  of  Civil  Procedure 
provided,  "  Any  person  may  be  made  a  defendant  who  has  a 
claim  or  interest  in  the  controversy  adverse  to  the  plaintiff  or 
who  is  a  necessary  party  to  a  complete  determination  of  the 
question  involved  therein."  Necessary  parties  are  those  with- 
out whom  a  valid  decree  cannot  be  made,  so  that  clearly  the 
administrator  was  not  needed.  He  had  no  interest  therein — 
the  question  being  wholly  between  the  heirs.  The  administra- 
tor in  such  a  case  is  a  mere  stakeholder.  His  duty  is  to  pre- 
serve the  estate  and  distribute  it  as  the  court  directs.  Accord, 
Roach  V.  Coifey,  73  Cal.  281  (1887). 

And  following  this  decision  the  court  have  no  difficulty  in 
allowing  the  attorney  for  the  administrator  to  appear  for  the 
plaintiff,  which  would  not  be  allowed  if  the  administrator  were 
an  adverse  party  to  the  suit. 

F.  G.  S. 
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The  Conveyance  of  Estates  in  Fee  by  Deed,  being  a 
Statement  of  the  Principles  of  Law  involved  in  the 
Drafting  and  Interpretation  of  Deeds  of  Conveyance 

AND   IN   THE   EXAMINATION   OF   TiTLE  TO   ReAL   PROPERTY. 

By  James  H.  Brewster.  Pp.  v-lxxvii+ 1-607.  Indian- 
apolis :  The  Bobbs-Merrill  Company,  Publishers,  1904. 
With  the  continual  growth  of  this  country  the  subject  of 
conveyancing  is  becoming  of  greater  and  greater  importance, 
not  only  to  the  conveyancer,  but  also  to  the  land-holder  and 
land-purchaser.  Any  book  that  tends  to  help  render  investiga- 
tion of  titles  more  certain  is  of  great  value  to  those  who  are 
proprietors  of  real  estate  in  any  form. 

The  arrangement  of  the  book  is  simple  and  natural.  The  first 
pages  are  devoted  to  a  discussion  of  the  history  and  develop- 
ment of  conveyancing,  the  various  means  employed  in  the  trans- 
fer of  real  property,  following  the  growth  to  the  time  when  the 
deed  became  the  instrument  most  extensively  used  for  con- 
veyance. This  point  having  been  reached,  the  author  devotes 
more  than  half  the  book  to  a  close  and  fairly  exhaustive  study 
of  the  deed,  treating  its  parts  in  chapters  in  the  order  in  which 
they  follow  each  other  in  the  form  of  instrument  that  may  be 
used  in  any  state,  and  all  other  requisites  to  make  the  transfer 
of  title  perfect.  The  remainder  of  the  volume  treats  of  the 
capacity  of  parties  to  convey  and  to  take  real  property,  also 
the  investigation  and  registration  of  titles. 

In  all  fairness  to  the  author  his  apology  should  be  made  part 
of  the  review  of  his  book,  "  Those  most  familiar  with  this  im- 
portant part  of  the  law  of  real  property  will  most  readily  con- 
ceive the  difficulties  involved  in  treating  it  within  the  compass 
of  a  single  volume."  The  book,  it  must  be  said,  is  by  no  means 
complete.  The  important  consideration  of  taxation  is  wholly 
omitted.  The  statutes  given  are  those  generally  adopted  in 
most  jurisdictions  but  not  complete  as  to  any  one  jurisdiction. 
The  practical  conveyancer  needs  a  book  that  will  contain  all  the 
law  he  must  use  to  enable  him  to  make  a  deed  perfect  and  all 
that  pertains  thereto  until  its  final  delivery  to  the  grantee,  and 
not  an  exposition  of  elementary  principles. 

We  are  not  attempting  to  question  the  author's  wisdom  in 
having  for  his  object,  in  giving  the  world  his  book,  that  of 
enabling  one  to  construe  instruments  which  have  been  drawn 
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up  by  others  uxiaware  of  the  questions  that  arise,  or  are  likely 
to  arise,  in  the  construction  rather  than  in  the  proper  drawing 
up  of  the  deed,  but  we  fail  to  see  how  a  generad  discussion  of 
the  law  appertaming  to  the  problems  of  real  property  can  do 
this. 

There  can  be  more  than  one  good  book  treating  of  the  same 
subject,  but  a  duplicate  cannot  be.  It  is  essential  that  a  new 
book  possess  some  peculiarity  of  its  own,  so  that,  though  simi- 
lar to  the  rest,  it  should  be  so  different  as  to  stand  in  a  class 
of  its  own.  This  we  cannot  say  of  the  book  before  us,  and 
as  there  are  many  bodes  treating  die  same  subject  the  profession 
is  in  a  position  to  wait  patiently. 

S.  G.  S. 


Non-Mailable  Matter;  the  Law  of  Lotteries,  Frauds, 
AND  Obscenity  in  the  Mails.  By  John  L.  Thomas,  ex- 
Judge  of  the  Supreme  C^urt  of  Missouri  and  ex-Assistant 
Attorney-General  for  the  Post-Office  Department.  Pp. 
358+xviii.  St.  Loris:  The  F.  H.  Thomas  Law  Book  Co., 
1903. 

It  is  remarkable  that  such  a  subject  as  this,  questions  of 
which  have  recurrence  daily  in  the  work  of  the  Post-Office  De- 
partment, has  heretofore  been  wholly  ignored  by  the  vast  array 
of  writers  in  legal  research.  The  matter  is  purely  statutory, 
and  the  fact  that  the  law  has  been  largely  codified  and  settled 
by  practically  recent  legislation  may  in  some  measure  account 
for  the  lack  of  treatises,  fhere  being  no  work  on  the  subject,  as 
the  author  asserts,  in  this  or  in  any  other  country. 

The  question  of  lotteries  is  probably  the  most  important  of 
the  subjects  treated  and  has  received  considerably  more  atten- 
tion than  the  others.  A  historical  sketch  of  lotteries  is  fol- 
towed  by  the  acts  of  Congress  now  in  force  relating  to  them. 
The  essential  elements  of  a  lottery,  the  wager,  consideration, 
the  pri/e-element,  and  the  lot,  or  chance,  are  fully  discussed, 
as  are  gambling  transactions  other  than  lotteries,  such  as  horse- 
racing,  games  of  chance  as  distii^^ished  from  those  of  skill, 
and  many  other  schemes  too  numerous  to  mention,  but  with 
which  we  are  all  familiar.  The  magnetic  healer,  bucket-shop 
brokers,  C.  O.  D.  medicine  men,  and  similar  schemes  to  defraud 
the  public  have  not  escaped  the  notice  of  the  author,  while  non- 
mailable matter  upon  postal  cards,  wrappers,  em^opes,  etc., 
not  in  the  nature  of  frauds  or  obsoehity  conclude  this  chapter. 
Obscene  matter  in  the  mails,  the  administration  of  the  law  by 
the  Post-Office  Department  under  the  acts  of  Congress  govern- 
ing these  and  subjects  akin,  and  the  constitutioiudity  thereof, 
form  the  ctosing  chapters  of  this  work. 
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The  author  has  not  only  cited  abundant  authority,  but  has 
in  most  instances  given  a  brief  summary  of  the  facts,  and  in 
the  leading  cases  the  pith  of  the  judges'  decisioiis.  Though 
the  arrangement  of  the  book  is  not  all  that  could  be  desired,  it 
contains  the  law  and  is  written  by  one  who,  by  his  familiarity 
with  the  work  of  the  Post-OfBce  Department,  is  best  fitted  to 
undertake  such  a  work. 

M.  B.  S. 


The  Life  of  John  Marshall.    By  Henry  Flanders,  of  the 
Philadelphia  Bar,  Author  of  ''An  Exposition  of  the  Con- 
stitution of  the  United  States/'  "  The  Lives  and  Times  of  the 
Chief  Justices  of  the  United   States,"  etc.     Pp.  x+278. 
Philadelphia:  T.  &  J.  W.  Johnson  &  Co.,  1904. 
This  work  was  originally  published  as  one  of  a  series  of  "  The 
Lives  and  Times  of  3ie  Chief  Justices  of  the  United  States,"  by 
the  same  author,  and  is  now  presented  in  separate  form  as  a 
commentary  on  the  life  of  "  our  greatest  Chief  Justice." 

The  subject  is  necessarily  one  of  great  interest,  both  because 
of  the  character  of  Chief  Justice  Marshall  and  the  effect  of  his 
intellect  on  that  most  important  and  critical  period  in  which 
he  lived.  Bryce,  in  his  standard  work  on  '*  The  American 
Commonwealth,"  in  speaking  of  the  establishment  and  develop- 
ment of  the  constitution,  observes :  "  But  the  most  important 
work  was  that  done  during  the  first  half  century,  and  especially 
by  Chief  Justice  Marshall  during  his  long  tenure  of  the  presi- 
dency of  the  Supreme  Court  (1801-1835).  It  is  scarcely  an 
exaggeration  to  call  him,  as  an  eminent  American  jurist  iias 
done,  a  second  maker  of  the  constitution.  I  will  not  borrow  the 
phrase  which  said  of  Augustus  that  he  found  Rome  of  brick 
and  left  it  of  marble,  because  Marshall's  function  was  not  to 
change  but  to  develop.  .  .  .  Marshall  was,  of  course,  only  one 
of  seven  judges,  but  his  majestic  intellect  and  the  elevation  of 
his  character  gave  him  such  an  ascendency  that  he  found  him- 
self only  once  in  a  minority  on  any  constitutional  question.^ 
His  work  of  building  up  and  working  out  the  constitution  was 
accomplished  not  so  much  by  the  decisions  he  gave  as  by  ihe 
judgments  in  which  he  expounded  the  principles  of  their  de- 
cision, judgments  which  for  their  philosophical  breath,  the 
luminous  exactness  of  their  reasoning,  and  the  fine  political 

^ "  In  that  case  (Ogden  v.  Sanders),  there  was  a  bare  majority  against 
him,  and  professional  opinion  now  approves  the  view  which  he  took. 
When  Marshall  became  Chief  Justice  only  two  decisions  on  Constitu- 
tional Law  had  been  pronounced  by  the  court.  Between  that  time  and 
his  death  fifty-one  were  given." 
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sense  which  pervades  them,  have  never  been  surpassed,  and 
rarely  equalled,  by  the  most  famous  jurists  of  modem  Europe 
or  of  ancient  Rome.  .  .  .  That  admirable  flexibility  and  ca- 
pacity for  growth  which  characterizes  it  beyond  all  other  rigid 
or  supreme  constitutions  is  largely  due  to  him,  yet  not  more 
to  his  courage  than  to  his  caution." 

Marshall's  opinions  were  mariced  more  by  dose  and  logical 
original  reasoning  than  by  application  of  established  law.  As 
the  author  says,  "  he  was  more  familiar  with  principles  than 
cases,  and  more  'knowing*  than  'learned.'"  He  expounded 
principles  with  exceptional  force  and  deamess,  and  laid  down 
a  comprehensive  fraunework  on  which  succeeding  judges  have 
largely  built  their  opinions.  The  volumes  containing  the  reports 
of  his  decisions  are  standard  references  on  questions  of  con- 
stitutional law. 

His  life  is  a  striking  example  of  the  superiority  of  clear 
reasoning  and  quidc  perception  over  a  more  minute  knowledge 
of  settled  law.  His  knowledge  of  the  law  was  very  limited 
when  he  was  admitted  to  the  bar,  but  he  more  than  made  up 
the  defidency  by  a  quick  and  sure  detection  of  the  point  in 
controversy,  and  an  admost  intuitive  recognition  of  the  under- 
lying prindple  of  law  involved.  His  partidpation  in  the  de- 
bates in  the  Virginia  Convention  and  his  staunch  championship 
of  the  constitution  gave  him  a  thorough  insight  into  that  instru- 
ment, and  formed  prindples  which  he  later  enundated  with  so 
much  cogency  and  effect.  It  was  Marshall  who  first  conceived 
and  applied  the  controlling  doctrines  now  recognized  in  inter- 
preting the  constitution ;  briefly :  I.  Every  power  alleged  to  be 
vested  in  the  national  government  or  any  organ  thereof  must 
be  aflirmatively  shown  to  have  been  granted.  2.  When  once 
the  grant  of  a  power  by  the  people  to  the  national  government 
has  been  established,  that  power  will  be  construed  broadly. 

The  delineation  of  a  chairacter,.  as  a  biography  necessarily  is, 
when  extended  through  a  volume  is  very  apt  to  produce  repeti- 
tion and  degenerate  into  monotony  devoid  of  any  interest,  but 
the  author  has  to  a  great  extent  avoided  this  by  induding 
frequent  and  copious  extracts  from  letters,  opinions,  doctmnents, 
and  excerps  from  other  sources  which  make  the  book  more 
of  a  compilation  than  an  original  work.  There  is  thus  given 
expression  the  thoughts  of  many  of  Marshall's  contemporaries, 
and  the  character  of  Marshall  is  so  deep  and  strong,  and  his 
talents  so  varied,  that  the  reading  of  the  book  can  hardly  fail 
to  inspire  emulation  of  many  of  his  virtues. 

The  style  is  free  and  the  thoughts  connected,  and  the  arrange- 
ment of  the  subject-matter  is  excellent.  The  author  treats  first, 
with  a  brief  survey,  of  Marshall's  ancestry;  then  of  his  birth  and 
education,  and  then  takes  up  his  military  career,  his  practice  at 
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the  bar,  as  a  member  of  the  Virginia  Legislature,  and  of  the 
Virginia  Convention.  He  is  shown  next  as  a  member  of  Con- 
gress, Secretary  of  State,  and  finally  as  Chief  Justice.  There 
is  also  an  account  of  his  participation  in  the  revision  of  the 
Constitution  of  Virginia,  and,  finally,  a  view  of  Marshall  in 
IMivate  life. 

The  treatment  of  topics  thus  follows  as  nearly  as  possible  the 
dironological  order,  and  gives  one  a  connected  view  of  each  part 
of  his  career.  The  book  possesses  the  merit  of  dealing  widi 
those  important  times  when  was  bom  the  strength  which  the 
Union  now  possesses,  and  throws  light  on.  one  of  the  most  im- 
portant characters  concerned  in  its  development. 

£•   ij.    Rm 


The  American  Law  of  Landlord  and  Tenant.    By  John 
N.  Taylor.     Ninth  Edition.     Edited  by  Henry  F.  Bus- 
well.    Two  volumes.    Boston :  Little,  Brown  &  Co.,  1904. 
The  high  standard  of  this  work  is  maintained  in  this  latest 
edition.    While  the  general  arrangement  of  subjects  is  similar 
to  that  of  previous  editions,  many  subjects  are  treated  more 
fully  than  formerly  or  discussed  in  original  paragraphs,  among 
them  being  the  principal  covenants  of  the  lessor  and  lessee; 
rights  to  fixtures,  as  between  landlord  and  tenant;    mining 
leases;    rights  of  mortgagors  and  mortgagees  under  leases; 
railways  and  receivers  as  lessors  and  lessees,  and  the  equity 
jurisdiction  as  aq>plied  to  the  relation  of  landlord  and  tenant. 

About  twelve  hundred  recent  cases,  chiefly  from  the  Eastern 
states,  have  been  inserted  in  the  notes,  but  by  the  elimination  of 
irrelevant  and  obsolete  matter  an  increase  in  size  of  the  volumes 
has  been  avoided. 

The  relative  importance  of  each  subject  is  generally  observed 
in  the  discussion,  except  possibly  in  the  treatment  of  the  mutual 
liabilities  of  landlord  and  tenant  for  negligence,  to  which  only 
fifteen  pages  are  devoted. 

M.  G.  R. 
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NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL 
PERIODICALS. 

Albaky  Law  Joubhal.— ApriL 

Natural'Bom  Citisen  of  the  UniUd  States.  Alexander  Porter  Morse. 
This  fliiort  paper  takes  up  a  subject  which  has  been  a  good  deal  dis- 
cussed in  the  newspaper  press  of  the  present  day.  That  discussion 
has  disclosed  a  suflSdent  degree  of  ignorance  of  the  subject  to  make 
it  reasonable  to  suppose  that  there  are  many  persons  who  will  find 
the  information  here  given  of  value.  Mr.  Morse  objects  to  the  phrase 
**  natural-bom"  as  pleonasm,  and  desires  that  it  should  be  discarded, 
but  as  it  was  used  in  the  first  of  our  acts  upon  naturalization,  and 
has  since  been  contii^uously  used  for  over  a  century,  it  may  well  be 
considered  to  have  acquired  a  recognized  sUtus  as  a  phrase  which  it 
would  be  difiicult  to  secure  for  the  alternative  "  native  citizen,"  whidi 
is  Mr.  Morse's  preference. 

Columbia  Law  Rxvnw.— April. 

Proposed  Reform  in  Marriage  and  Divorce  Laws,  Amasa  M.  Eaton. 
The  extreme  difficulty  in  securing  uniformity  of  reform  in  the  laws 
of  the  different  states  on  the  subject  of  marriage  and  divorce  is  a 
generally  recognized  fact  The  history  of  the  attempt  by  the  American 
Bar  Association,  and  the  numerous  committees  and  conferences  ap- 
pointed and  held  by  that  association,  to  secure  some  uniformity  u 
these  laws  impresses  this  fact  very  forcibly  upon  the  mind  of  the 
reader.  It  is  true  that  states  have  modified  their  laws  and  that  some 
degree  of  reform  has  been  secured,  but  apparently  uniformity  is  as 
far  off  as  ever.  *  The  first  committee  of  the  American  Bar  Association 
which  was  appointed  to  confer  upon  this  subject  was  that  of  1878;  in 
1904  the  committee  is  still  conferring  and  still  very  far  from  the  pro- 
posed end.  Mr.  Eaton  asks,  "What  would  be  the  effect  of  such  a 
law  as  this  ?"  the  following  being  the  law  in  question : 

"  Sbc  I.  The Court  of  this  state  now  having  jurisdiction  over 

petition*  for  divorce,  shall  henceforth  have  jurisdiction  over  all  such 
petitions  only  when  actual  service  of  process  shall  have  been  made 
upon  the  respondent  within  this  state,  irrespective  of  any  question  of 
domicile. 

"Sec  2.  In  hearing  and  determining  all  such  petitions,  the  law  of 
the  state  where  the  marriage  took  place,  in  conjunction  with  the  law 
of  the  state  where  the  cause  of  divorce  arose,  shall  be  the  law  under 
which  the  court  shall  determine  the  case. 

"  Sec.  3.  All  acts  and  parts  of  acts  inconsistent  herewith  are  hereby 
repealed.'^ 

CoditicaHon  of  the  Doctrine  of  Rescission,  Francis  M.  Burdick.  The 
discussion  between  Mr.  Williston  and  Mr.  Burdick  reaches,  in  this 
article,  to  a  considerable  degree  of  heat  Putting  aside,  however,  the 
predilections*of  the  contestants  for  the  "  English  rule"  and  the  "  Massa- 
chusetts rule,"  and  the  misconception  which  each  is  alleged  to  have 
formed  of  the  idea  advocated  by  the  other,  the  discussion  affords 
valuable  matter  for  thought  for  those  who  are  less  strongly  moved  by 
the  point  of  view,  but  interested  in  the  subject  itself. 

The  Peonage  Cases.  William  Wirt  Howe.  In  this  article  there  is 
no  attempt  on  the  part  of  the  author  to  give  his  own  opinion  as  to 
the  law  or  the  state  of  facts  in  regard  to  the  so-called  peonage  cases 
which  have  received  so  much  attention  from  the  newspapers  and  the 
general  public.  It  is  simplv  attempted  to  define  peonage  and  to  show 
how  the  cases  were  brought  to  the  attention  of  the  courts,  the  state 
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of  the  facts  in  each  case,  and  the  present  sUtus  of  legal  decision  in 
r^ard  to  them.  All  this  is  done  clearly,  thoroughly,  and  with  very 
remarkable  detachment  from  any  bias— local,  personal,  or  legal 

Gbeen  Bag.— April. 

Robert  Cooper  Grier,  Francis  R.  Jones.  So  little  has  been  written 
about  Mr.  Justice  Grier  that  even  this  slight  sketch— for  which  the 
author  states  it  wa<:  almost  impossible  to  gather  sufficient  data — is 
enlightening  and  of  much  interest  One  thing  comes  out  clearly: 
Robert  Cooper  Grier  graduated  from  the  school  of  self-sacrifice,  and 
this  may  account  for  that  suppression  of  self  which  has  left  us  so 
small  an  account  of  his  personal  career;  his  history  is  in  the  work 
to  which  he  gave  his  life. 

Problems  of  Survivorship.  Clarke  Butler  Whittier.  The  problems 
are  stated,  discussed,  and  a  line  of  judicial  decisions  given.  The 
problems,  however,  remain  problems  to  the  end.  It  may  be  owing 
to  Mr.  Whittier's  apparent  dislike  of  presumptions  of  every  kind  that 
he  fails  to  discuss  those  of  the  civil  law;  a  note  only  has  any  refer- 
ence to  them.  Some  view  of  the  civil  as  well  as  of  the  common  law 
would  seem  to  be  necessary  to  any  thorough  discussion  of  the  topic 
under  review. 

The  Trial  of  Maximilian.  Rupert  Sargent  Holland.  Mr.  Holland 
has  given  us  a  very  interesting  bit  of  legal  history,  with  which  most 
of  his  readers  will  probably  not  be  too  familiar.  The  series  of  events 
leading  up  to  the  trial  and  execution  of  Maximilian  seem  to  belong 
to  a  past  ei4,  a  period  of  history  not  to  be  repeated,  in  spite  of  the 
proverb.  Yet  Mr.  Holland  may  be  right  in  his  prediction  that  similar 
cases  may  arise  and  the  point  of  law  involved,  but  left  unsettled,  be- 
come again  one  of  vital  interest. 

The  Actual  Decision  in  the  Merger  Case.  Bruce  Wyman.  Mr.  Wy- 
man  seems  somewhat  bold  in  his  title.  He  would  seem  to  imply  that 
all  the  voluminous  and  learned  articles  which  we  have  read  with  re- 
spectful attention  have  not  yet  conveyed  to  us  the  truth  as  regards 
this  much-discussed  decision.  But  in  reading  the  brief  article  one 
finds  that  it  was  written  before  the  avalanche  of  such  articles  had 
fully  started  on  its  irresistible  course.  Mr.  Wyman  merely  gives  a 
short  digest  of  the  decision  and  reserves  his  own  opinion  for  the  present 

Harvakd  Law  Review. — April. 

The  Hawaiian  Case.  Emlen  McClain.  The  *'  Hawaiian  Case"  was 
decided  in  June,  1903,  and  attracted  a  good  deal  of  attention  at  the 
time,  as  involving  an  interesting  question  of  constitutional  law.  It 
here  gives  a  reason  for  a  review  of  the  cases  which  have  passed  upon 
the  question  of  the  citizenship  of  persons  within  territory  recently 
acquired  by  the  United  States.  The  review  is  done  in  a  manner  which 
gives  it  a  greater  value  than  attaches  to  the  average  article  which  has 
been  written  upon  the  subject.  The  conclusion  at  which  Mr.. McClain 
arrives  is  shown  by  the  latter  portion  of  his  concluding  paragraph, 
which  is  here  given: 

"  It  will  certainly  be  difficult  to  establish  a  theory  of  the  constitution 
under  which  children  bom  of  white  parents  permanently  residing  in 
Porto  Rico  or  the  Hawaiian  or  Philippine  Islands  are  not  American 
citizens,  and  it  will  be  equally  difficult  to  point  out  any  recognized 
distinction  between  children  bom  of  white  parents  and  those  whose 
parents  are  negroes,  Malays,  or  Indians,  provided  at  the  time  of  the 
child's  birth  such  parents  are  subject  to  the  laws  of  the  United  States 
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with  the  intentioii  of  continuing  subject  to  those  laws.  No  such  dis- 
tinctions as  to  color  haTC  been  recognized  with  reference  to  citizenship 
by  birth,  though  they  have  been  perpetuated  as  to  citizenship  by 
naturalization.  Bearing  in  mind  the  important  fact  that  righu  of 
citizenship  do  not  include  |)olitical  rights,  which  are  not  regarded  as 
inherent  but  as  conferred  in  accordance  with  the  dictates  of  public 
policy,  there  seems  to  be  no  particular  reason  for  denying  the  rights 
of  citizenship  to  any  class  of  persons  who  are  subject  to  the  laws." 

Michigan  Law  Rsvnw.— ApriL 

A  Proposed  Iniirmaiional  Intorforaium  Law,  Horace  L.  Wilgus. 
After  a  short  discussion  of  the  national  incorporation  laws  which  have 
beoi  proposed  and  discussed  by  other  persons,  Mr.  Wilgus  presents 
his  own  proposed  law.  The  act  is  divided  into  thirteen  parts,  con- 
taining one  hundred  and  ninety-three  sections.  Mr.  Wilgus  thinks 
that  almost  anjr  proposed  law  should  receive  full,  fair,  and  just  con- 
sideration, criticism,  and  discussion;  this,  of  course,  would  include 
his  own  proposed  law,  and  it  can  hardly  be  doubted  that  he  will  be 
accorded  serious  hearing  and  fair  consideration  when  time  has  been 
given  for  a  thorough  examination  of  the  voluminous  text  of  the  pro- 
posed act 

The  Frtnch  Jury  System.  Simeon  E.  Baldwin.  France,  having  no 
jury  trial  for  civil  cases,  and  the  jury  for  criminal  cases  having  only 
iMsen  introduced  during  the  Revolution  of  1790,  is  naturally  somewhat 
backward  in  her  jury  system.  It  may  be  interesting  to  those  who  so 
dislike  our  own  jury  system  to  see  that  France  is  not  reforming  her 
limited  system  out  of  existence,  but  that  she  is  endeavoring  to  follow 
more  closely  the  jury  system  of  the  English-speaking  peoples. 

Yaix  Law  Jouinal.— April. 

Statutory  Estates  in  Place  of  Estates  Tail,  Albert  Martin  Kales. 
Mr.  Kales  claims  to  desire  merely  to  add  something  to  the  informa- 
tion imparted  by  Mr.  Zane  on  this  subject  in  a  recent  article  which 
appeared  in  the  Hartford  Law  Review.  He,  however,  takes  issue  with 
Mf.  Zane  on  a  number  of  points,  so  that  the  article  is  really  a  dis- 
cussion of  the  law  regarding  these  statutory  estates  from  the  view* 
point  of  the  two  authors.  The  result  of  the  statutes  upon  the  subject 
do  not  appear  to  be  very  satisfactory;  they  do  not  seem  to  have 
attained  the  end  for  which  they  were  provided,  as  the  uncertainty  is 
not  less  than  before  the  passing  of  these  acts. 

The  Doctrine  of  Continuous  Voyages.  Charles  B.  Elliott  The  war 
between  Russia  and  Japan,  and  the  possibility  that  one  or  more  of 
the  allied  nations  may  become  involved  at  any  time,  has  given  a  new 
impetus  to  topics  of  International  Law,  and  its  doctrines  regarding 
neutral  vessels.  The  immediate  cause  of  this  article  is  a  statement 
by  Mr.  Tayler  in  Jiis  work  on  International  Law  respecting  the  ex- 
tension of  die  doctrine  of  continuous  voyages.  The  effect  of  the  in* 
terposition  of  a  neutral  port  between  the  port  of  departure  and  a  bel- 
ligerent port  in  order  to  evade  the  neutrality  laws  was  overcome  by 
the  doctrine  of  continuous  voyages,  which  declared  the  interruption  by 
stopping  at  the  neutral  port  to  te  simply  an  evasion,  and  that  a  vc^yace 
thus  interrupted  was  to  be  considered  as  a  continuous  voyage.  Mr. 
Taylor  condemns  the  doctrine  and  contends  that  it  is  now  discredited, 
though  accepted  bj  our  own  country.  Mr.  Elliott  shows  very  clearly 
that  while  the  rule  has  been  received  with  disfavor,  in  our  country 
as  in  others,  it  has  been  adopted  and  acted  upon  by  all  the  great 
nations,  until  \l  is  now  a  well-established  rule. 
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IRREGULAR  ASSOCIATIONS.* 

The  economic  desire  of  men  to  associate  in  groups  so 
organized  as  best  to  accomplish  the  purposes  of  their  as- 
sociation is  fully  recognized  and  protected  by  our  system 
of  law.  Associates  may  nowadays  attain  limited  liability 
for  one  or  all  of  their  number,  may  acquire  the  right  to  sue 
and  be  sued  in  a  common  name,  the  right  to  make  contracts 
and  to  do  other  acts  in  the  name  of  the  group,  the  right  to 
receive,  hold,  and  convey  title  to  real  estate,  and  the  right 
to  effectuate  an  organization  such  that  the  directors  or  other 
official  representatives  shall  under  ordinary  circunistances 
alone  be  authorized  to  act  for  the  group.  Men  are  every 
day  associating  in  the  pursuit  of  some  activity  and  are  sedc- 
ing^  to  attain  some  or  all  of  the  privileges  above  enumerated. 
It  is  true  that  their  association  usually  takes  place  with 
reference  to  some  statute  and  that  the  steps  which  they 

*  This  article  it  a  preliminary  study  for  a  chapter  on  Irrcgnlar  Also* 
csations  in  a  work  on  the  Law  of  Association  which  the  writer  has  in 
courae  of  preparation. 
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take  to  perfect  their  organization  are  taken  in  more  or 
strict  compliance  with  statutory  requirementt.  If, 
we  say  that  the  statute  forms  these  groups,  we  are  using 
language  which,  after  all,  is  merely  fictionaL  It  is  the 
individuals  who  possess  the  economic  desire  to  asisociate 
upon  certain  terms  and  the  organization  of  the  associatioo 
is  their  own  act  The  real  question  is  not  whether  the  state 
makes  the  association  but  whether  the  form  of  orgamzatioii 
adopted  by  the  associates  shall  be  recognized  as  Iq^itimate 
and  whether  effect  shall  be  given  to  their  desires.  If  the 
associates  comply  exactly  with  the  terms  upon  which  their 
association  is  legalized  by  some  statute,  an  affirmative 
answer  to  this  question  will  be  given  without  hesitation. 
The  difficulty  arises  when  the  associates  fail  to  comply  with 
some  of  the  provisions  of  the  statute  or  when  it  turns  out 
that  the  statute  does  not  sanction  the  particular  kind  of 
association  that  the  associates  undertake  to  form.  Shall  it 
be  said  that  the  inevitable  consequence  of  non-compliance 
with  the  terms  of  the  statute  or  of  an  absence  of  statutory 
authority  is  that  no  effect  at  all  shall  be  given  to  the  effoit 
at  association  ?  Or  shall  it,  on  the  other  hand,  be  said  that 
in  private  litigation  between  the  associates  and  other  citizens 
the  question  of  compliance  or  non-compliance  is  immaterial: 
that  the  associates  shall  be  recognized  as  possessing  the 
privileges  which  they  desire,  subject  to  the  right  of  the  state 
to  discipline  them  for  their  irregular  action?  Or  shall  a 
middle  position  be  taken  and  shall  the  courts  undertake  to 
say  that  state  sanction  is  essential  to  the  valid  exercise  of 
the  privileges  but  that  there  are  dqjees  of  non-oenq>liance, 
and  that  while  some  irregularities  are  fatal  to  the  claims  of 
the  associates  other  irregularities  will  not  be  so  regarded? 
The  problem  is  not  dissimilar  to  that  whidi  arises  re- 
specting the  nature  and  existence  of  the  marriage  status. 
A  man  and  a  woman  live  together  and  aimounce  themselves 
to  the  world  as  husband  and  wife.  They  have  failed  to 
comply  with  the  requirement  of  the  state  that  marriage  shall 
be  solemnized  before  a  designated  official  and  only  in  pur- 
suance of  a  license  duly  granted.  Shall  it  be  said  that  the 
failure  to  comply  with  the  statutory  requirement  prevents 
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the  parties  from  attaining  the  marriage  status?  Or  dnll 
it  be  said  that  it  is  the  parties  who  make  the  marriage,  not 
the  state;  and  that  the  usual  I^^al  incidents  will  result  from 
their  association  subject  to  the  right  of  the  state  to  pmisb 
the  parties  for  their  dereliction?  In  case  of  marriage  we 
have  no  hesitation  in  rejecting  the  former  and  in  accepting 
the  latter  view.  Reasons  in  plenty  may  be  given  in  support 
of  the  position  that  there  is  no  greater  justification  for  my^ 
ing  that  the  state  makes  corporations  than  for  saying  that 
the  state  makes  marriages.' 

Taking  up  in  their  order  the  questions  suggested  above 
respecting  the  effect  of  non-compliance  with  statutory  re- 
quirements, it  may  be  said  that,  except  in  a  few  instances  to 
be  hereafter  considered,  courts  do  not  regard  the  mere  fact 
of  non-compliance  as  fatal  to  the  claims  of  the  associateSb 
On  the  other  hand,  there  is  to  be  found  in  the  books  no 
definite  recognition  of  the  extreme  view  that  the  question 
of  compliance  or  non-compliance  is  immaterial  While  the 
tendency  in  this  direction  is  definite  and  strong,  the  great 
majority  of  decided  cases  are  the  record  of  attempts  to  pur* 
sue  a  course  between  the  two  extremes  and  to  draw  a  dis- 
tinction between  material  and  immaterial  non-compKanoe. 
The  obvious  reason  for  this  course  is  found  in  the  per- 
sistence of  the  Concession  Theory — the  theory  of  those  who 
hold  that  incorporation  can  be  attained  only  by  grant  from 
the  sovereign. 

From  the  first,  however,  the  pressure  upon  tfie  courts  has 
been  uniform  in  the  direction  of  according  to  associates  the 
right  to  enjoy  the  advantages  of  the  corporate  status  menfy 
fai  virtue  of  the  fact  that  they  have  organized  a  groap  on 
representative  principles  and  are  engaged  in  biniiness  in 
corporate  form.  The  history  of  this  branch  of  tiie  hw  is 
the  story  of  the  way  in  which  the  courts  have  yielded  to  tiie 
pressure,  all  the  while  vainly  trying  to  place  limits  to  their 
concessions.  In  the  decided  cases  the  problem  is  not,  <rf 
course,  discussed  in  its  abstract  form,  but  always  with  refer* 

'Sec  Professor  MaitUnd's  Introdnction  (p.  xxxvii)  to  Gierke*! 
Political  Theories  of  the  Middle  Afts.  Camiiridge:  The  UnivenHy 
Press.    190a 
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ence  to  the  daim  of  a  plaintiff  that  some  particular  coiporate 
privilege  or  immunity  is  present  or  absent  The  concrete 
questions  which  have  arisen  may  be  enumerated  as  follows: 
(I)  Questions  as  to  the  liability  of  the  associates:  are  they  . 
liable  without  limit  as  principals?  (II)  As  to  their  right 
to  make  contracts  and  do  other  acts  in  the  common  name: 
is  this  mode  of  united  action  to  be  permitted  to  them?  (Ill) 
As  to  their  right  to  sue :  may  they  sue  in  the  common  name? 
(IV)  As  to  their  amenability  to  suit:  may  they  be  sued 
in  the  common  name?  (V)  As  to  the  taking,  holding,  and 
conveying  of  title  to  property :  may  they  receive  convey- 
ances and  give  deeds  in  the  common  name?  (VI)  As  to 
their  rights  inter  sese:  may  one  invoke  as  against  his  fel- 
lows rights  and  remedies  inconsistent  with  the  status  whidi 
they  claim?  It  will  be  seen  at  a  glance  that  the  problem  of 
liability  is  the  one  likely  to  present  the  greatest  difficulty. 
This  is  true  not  only  because  of  the  importance  to  the  asso- 
ciates of  the  question  involved,  but  also  because  of  the 
persistence  of  the  common-law  idea  that  every  principal 
shall  be  liable  without  limit  for  his  own  acts  and  the  acts 
of  his  representatives.  In  the  discussion  of  the  problem  of 
limited  liability  we  can  see  most  clearly  the  working  of  two 
conflicting  interests — ^the  interest  of  the  creditor  to  pursue 
his  claim  to  full  satisfaction  and  the  interest  of  the  associates 
to  confine  the  creditor's  recovery  to  the  common  property 
which  they  have  embarked  in  the  enterprise.  Before  hegtor 
ning  a  consideration  of  the  problems  in  the  order  given 
above,  it  should  be  noted  that  the  significance  of  a  dedsioo 
which  accords  corporate  rights  to  associates  is  directly  pro- 
portioned to  the  strength  of  the  common-law  principle 
against  which  the  associates  happen  to  be  contending.  For  a 
court  to  hold  that  associates  may  sue  or  be  sued  in  a  com- 
mon name  is  a  less  important  decision  than  to  hold  that  a 
deed  given  by  them  in  the  common  name  operates  to  pass 
title  and  far  less  important  than  to  hold  that  a  creditor  has 
no  recourse  to  the  separate  estates  of  his  debtors. 

Attention  should  also  be  called  to  a  matter  of  terminology. 
Irrespective  of  the  theory  upon  which  corporate  privileges 
are  conceded  to  persons  irregularly  associated,  it  is  cus- 
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tomary  to  say  that  such  persons  dJt**zdc  facto  corfarth 
tion/*  The  contrast  is  with  persons  regularly  organized, 
who  are  said  to  be  incorporated  de  jure.  The  term  **  de 
facto  corporation*'  may  have  different  meanings  according 
to  the  view  taken  upon  certain  fundamental  questions.  If 
one  adheres  to  the  concession  theory,  the  term  means  either 
nothing  or  that  in  spite  of  irregularities  the  associates  have 
received  corporate  privilege  from  the  state  The  diflicukies 
in  the  way  of  using  this  term  consistently  with  the  conces- 
sion theoiy  are  obvious  in  cases  where  there  is  no  bw 
authorizing  association  or  where  the  law  is  unconstitutional 
or  where  on  rational  principles  of  interpretation  the  asso- 
ciates have  failed  to  satisfy  conditions  precedent  to  the 
grant  On  the  other  hand,  if  one  rejects  the  concession 
theory,  the  term  implies  that  all  corporate  organization  is 
in  fact  the  act  of  the  associates^  Unlicensed  corporate  or- 
ganization constitutes  a  group  de  facto.  Licensed  organiza- 
tion results  in  forming  a  group  de  jure — that  is,  in  all  re- 
spects according  to  legal  requirement 

I.  The  Problem  of  Liability. — ^The  question  now  to 
be  discussed  is  whether  in  cases  of  irr^;ular  organization 
unlimited  liability  can  be  enforced  against  the  associates  as 
principals.  It  is  sometimes  said  that  the  question  is  whether 
the  associates  are  liable  as  partners.  This  statement  of  the 
problem  is  too  narrow.  The  group  may  or  may  not  be  one 
which  in  the  absence  of  statutory  organization  would  be 
regarded  as  a  partnership.  B,  Q  and  others  associated 
themselves  in  corporate  form  for  the  purpose  of  having  a 
public  street  graded,  but  they  foiled  to  comply  with  the  re- 
quirements of  the  corporation  law  in  certain  respects  whidi 
the  court  regarded  as  material.  It  did  not  appear  that  their 
association  had  profit  for  its  object  B  and  C  were  diosen 
as  secretary  and  vice-president  of  the  association.  In  the 
common  name  a  contract  for  doing  the  work  of  grading 
was  made  with  X.  A,  a  laborer,  having  quit  work,  was  in- 
duced to  return  by  the  alleged  promise  of  B  and  C  that  the 
association  would  pay  him.  He  subsequently  sued  B,  C, 
and  other  associates  to  recover  his  wages.  A  recovered 
a  verdict.    The  court  were  of  opinion  that  the  case  was  not 
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one  of  partnership  but  that  the  liability  of  the  defendants 
must  rest  upon  ordinary  principles  of  contract  and  agenqr. 
They  were  further  of  opinion  that  the  question  of  fact  re- 
specting the  agency  of  the  defendants  had  been  properly 
submitted  to  the  jury.'  It  is,  of  course,  assumed  that  the 
liability  of  a  principal  cannot  successfully  be  asserted  against 
a  defendant  until  the  fact  of  agency  has  been  established. 
In  Johnson  v.  Corser,  supra,  one  of  the  defendants  had  exe- 
cuted the  articles  of  association  but  did  not  contribute  or 
subscribe  to  the  common  fund  and  took  no  part  in  the  or- 
ganization. The  court,  however,  left  the  question  of  his 
principalship  to  the  jury  because  there  was  evidence  tending 
to  show  that  he  knew  that  the  work  was  being  carried  on  in 
behalf  of  the  associates  and  that  he  was  present  at  the  making 
of  the  agreement  in  suit  Where,  however,  there  was  no 
evidence  that  a  defendant  had  taken  any  part  in  the  business 
of  an  irregularly  organized  group  and  had  given  no  au- 
thority to  anyone  to  act  for  him»  excepting  such  as  could  be 
infermi  from  the  mere  fact  that  he  had  signed  the  articles 
of  incorporation,  it  was  held  to  be  error  to  leave  the  question 
of  his  liability  to  the  jury> 

Let  it  now  be  assumed,  as  a  typical  case,  that  B,  Q  and 
others  associate  themselves  in  corporate  form  and  daim  the 
advantages  specified  in  a  certain  diartering  act  With  some 
of  the  provisions  of  the  act  they  fail  to  comply.  They  en- 
gage in  business,  buy  goods  in  the  common  name  from  a 
plaintiff  who  deals  with  them  in  the  belief  that  they  are 
incorporated  and  are  subsequently  sued  fay  him  on  the 
theory  that  the  irregularity  of  their  organization  leaves 
them  subject  to  the  unlimited  liability  of  principals.  As- 
suming the  fact  of  agency  to  be  established,  the  plaintiff 
must  succeed  unless  ( i )  the  court  inquires  into  the  irregu- 
larity and  is  of  opinion  that  it  is  so  trivial  that  even  the 
state  could  not  take  advantage  of  it;  or  unless  (2)  the  court 
applies  the  principle  that,  whether  or  not  the  irregularity 
could  be  taken  advantage  of  by  the  state,  no  one  but  the 
state  can  raise  the  question ;  or  unless  (3)  the  court  applies 

*  Johnson  v.  Corscr,  34  Minn.  SSS  (i^S)- 
^Rutherford  v.  Hiil,  22  Ore.  218  (1893). 
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some  prrndple  for  the  protection  of  the  defesidasitt  other 
than  the  principle  that  they  gain  their  immunity  only  from 
the  state:  as,  for  example,  (a)  that  the  plaintiff  is  estopped 
from  asserting  imlimited  liability  against  them;  or  (b)  that 
by  his  contract  he  has  bound  himself  not  to  do  so;  or  (c) 
that  the  defendants,  by  actually  establishing  a  corporate  or- 
ganization,  have  secured  a  corporate  status  and,  though  sub- 
ject to  discipline  by  the  state,  are  not  subject  to  individual 
liability  to  the  plaintiff. 

X.  Examining  these  theories  in  succession,  it  may  be  a** 
sumed  that  in  the  first  case  put  the  defendants  have  a  valid 
defence.  If  the  defect  in  organization  is  so  trifling  that  a 
judgment  of  ouster  would  not  be  pronounced  against  the 
assodates,  of  course  they  cannot  be  held  liable  by  tiie 
plamtiff.' 

2.  In  the  second  place,  the  court  may  decline  to  consider 
the  irregularity  at  all,  on  the  ground  that  to  do  so  would 
be  to  inquire  collaterally  into  acts  done  under  the  authority 
of  a  co-ordinate  branch  of  the  government — an  inquiry 
whidi  under  certain  circumstances  the  judiciary  will  decline 
to  make.  The  reason  for  the  rule  against  collateral  attadc 
is  thus  stated  by  F^u'sons: 

''  When  the  franchise  was  a  direct  grant  made  by  the  Ex* 
ccutive  or  Legislative  department,  the  charter  was  4^itmtd 
the  act  of  a  co-ordinate  branch  of  the  Government,  and,  in 
deference  to  the  Political  Power,  was  treated  as  a  judgment 
which  could  not  be  impeached  collaterally."  * 

Such  being  the  principle  (if  principle  it  can  be  called), 
it  might  be  contended  that  its  application  should  be  confined 
to  the  case  of  special  grants  of  f  randiises  by  the  legislature 

*  For  a  discussion  of  the  princijiles  which  should  govern  a  court  in 
determining  whether  or  not  the  irregularities  justify  a  judgment  of 
ouster,  see  the  opinion  of  Nelson,  C  J.,  in  People  v.  Kingston  mtd 
Middtetown  Turnpike,  23  Wend.  193  ( 1840) .  For  the  distinction  hetweea 
cases  in  which  the  judgment  should  be  a  judgment  of  seiimre  and  those 
in  which  ouster  is  proper,  see  2  Kyd  Corp.  408^ 

It  is  sometimes  impossible  to  determine  from  an  opinion  whether  the 
court  regards  the  irregularities  as  too  trivial  to  oe  attacked  bgr  the 
state  or  whether  the  court  means  that  they  are  merely  bevond  the  rcadi 
of  private  attack.  Sec,  for  example,  Finnegan  t.  Norenberg,  5a  Mian. 
339  (I«g3). 

'James  Parsons  on  Parta  ^sd  Ed.)  p.  961 
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or  the  executive.  If  the  principle  were  to  be  thus  restricted 
it  would  have  no  application  to  cases  in  which  the  legislature 
sanctions  self-incorporation  under  a  general  law.  In  other 
words,  the  principle  would  be  inapplicable  to  the  vast  ma- 
jority of  the  cases  which  to-day  come  before  the  courts. 
Such  a  restriction  upon  the  application  of  the  princijde  was 
recognized  and  enforced  in  Paierson  v.  Arnold.^ 

On  the  other  hand,  the  principle  might  be  extended  in  its 
application  to  all  cases  of  organization  under  a  legislative 
grant  irrespective  of  whether-the  grant  was  special  or  gen- 
eral. The  limitation  recognized  in  Patersan  v.  Arnold  was 
ignored  five  years  later  by  the  same  court  when  the  earlier 
decision  was  overruled*  The  modem  cases  whidi  invoke 
the  doctrine  of  collateral  attack  make  no  distinction  between 
special  charters  and  incoqxiration  effected  under  general 
laws. 

The  principle  which  forbids  collateral  attack  upon  the 
regularity  of  the  organization  presupposes  the  existence  of  a 
law  tmdcr  which  a  regular  organization  might  have  been 
effected.  Where,  therefore,  a  law  contained  no  sanction  for 
the  organization  of  a  banking  corporation  it  was  held  that 
associates  who  had  assumed  to  organize  under  the  law  and 
had  obtained  from  the  executive  authority  a  certificate  of 
corporate  existence  were  nevertheless  liable  to  be  put  into 
bankruptcy  individually  at  the  petition  of  those  who  had  de- 
posited money  in  their  bank.*  Whether  an  unconstitutional 
law  affords  sufficient  basis  for  the  application  of  the  doctrine 
under  consideration  is  a  question  upon  which,  as  might  be 
expected,  judges  liave  differed.**  The  original  basis  for  the 
rule  forbidding  collateral  attack  seems  to  have  been  long 
ago  lost  sight  of.    The  doctrine  is  nowadays  invoked  merely 

*PaL4io  (i8fo). 

^Cochram  t.  Arnold^  58  P^l  399  (1868). 

^Daxis  V.  Sifvens,  104  ed  Rep.  23$  (1900). 

**  In  favor  of  the  view  that  when  the  law  is  unconstitutional  the  doe- 
trine  does  not  apply  are  Eaion  v.  IValker,  76  Mich.  570  (1889),  and 
Hcasion  v.  Railroad  Co.,  16  Ind.  275  (1861).  In  favor  of  the  view  that 
the  doctrine  should  be  applied  e%'en  where  the  law  is  invalid  are  IVrngti 
V.  Quincv,  cic.  Ass'n,  ijB  III.  67  (1889):  Building,  etc.,  As^n  v. 
ChambcrlaiH.  4  S.  D.  271  (1893)  ;  Richards  v.  Minnesota  Savings  Bamk^ 
75  MiiMt  196  (1899). 
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to  furnish  a  reason  for  $cairing  corporate  privileges  to  usach 
dates  where  they  have  in  fact  formed  a  corporate  organiza- 
tion. As  the  use  of  the  doctrine  has  become  merely  fictional 
it  is  difficult  to  see  why  the  courts  should  not  apply  h  as 
well  where  the  law  is  unconstitutional  as  where  it  is  contti- 
tutionaL 

In  order  that  the  doctrine  may  be  applied,  not  only  must 
there  be  a  law  which  confers  corporate  privileges,  but  it  must 
appear  that  the  associates  have  acted  as  if  under  the  prolee- 
tion  of  the  franchise.  This  thought  is  expressed  in  the 
phrase  that  the  associates  will  not  be  protected  unless  there 
is  '"  proof  of  user'*  of  corporate  franchises.  Implied  in  this 
statement  is  the  thought  that  they  must  have  brought  them- 
selves into  some  relation  to  the  state  by  conduct  evidencing 
an  intention  to  act  under  a  q)ecial  charter,^  ^  or  by  filing  a 
certificate  of  incorporation  under  a  general  law.  It  has  al- 
ready been  pointed  out  that  there  may  be  defects  in  organiza- 
tion so  trivial  that  a  judgment  of  ouster  would  not  be  pro- 
nounced against  the  associates  in  a  proceeding  instituted  by 
the  state.  Other  irregularities  are  so  serious  that  the  asso- 
ciates will,  if  the  state  proceeds  against  them,  be  ousted  from 
the  exercise  of  the  privileges  which  they  claim.  An  attempt 
is  made  in  the  cases  to  draw  a  distinction  between  different 
irregularities  of  the  latter  class.  In  some  cases  the  irregu- 
larity before  the  court  is  said  not  to  be  such  as  will  be  in- 
quired into  under  the  operation  of  the  collateral  attack  doc- 
trine. In  other  cases  the  doctrine  is  not  regarded  as  afford- 
ing protection  to  associates  who  in  the  opinion  of  the  court 
have  altogether  failed  to  bring  themselves  within  the  terms 
of  the  statute.  To  make  a  rational  classification  of  these 
cases  is  obviously  impossible.  A  practical  distinction  may  be 
made  bet\veen  those  in  which  a  certificate  of  incorporation 
has  been  filed  and  those  in  which  this  step  has  not  been 
taken.^^  The  tendency  of  the  courts  is  to  limit  the  protective 
effect  of  the  doctrine  of  collateral  attack  to  cases  of  the  for- 
mer class.     In  McLennan  v.  Hopkins  ^'^  the  Gnart  said: 

"*  Railroad  Co.  v.  Carv.  26  N.  Y.  75  (i86a). 

"See,  for  example,  the  language  of  Sterrett»  C.  J.,  in  Cucktrt  r. 
Hackc.  159PS- J03  (i8g3). 
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^  The  attempt  to  incorporate refenned  to  in  dm  ose  [Prnpeyt. 
Capitol  Bank,  20  Kan.  440]  most  be  sonictliiiqr  nun  than 
mere  physical  organization  or  formal  anangcmnt  imo  a 
working  force  of  the  promoters  of  the  enterprise.  Some- 
thing must  be  done  hey€md  the  mere  transaction  of  tfie  bosi- 
ness  in  the  manner  and  form  usually  adopted  by  oospora- 
tions.  There  must  also  be  sometfiing  more  tangible  and 
effective  than  a  mere  mental  operation  in  the  dtredion  of 
what  is  intended.'* 

The  same  proUem  Is  dealt  widi  in  a  different  form  when 
an  attempt  is  made  to  distinguish  between  those  provisions 
of  the  chartering  act  which  are  to  be  construed  as  conditions 
precedent  and  those  which  are  to  be  treated  as  conditions 
subsequent  to  the  grant  of  corporate  privileges^    A  statute 
provided  that  no  act  of  incorporation  should  take  effect 
until  the  incorporators  had  paid  a  tax  into  the  pobfic  treas- 
ury.   An  organization  had  been  effected,  the  tax  was  unpaid, 
and  A  became  a  stockholder.   B  recoyered  judgment  against 
the  association  and  issued  execution  against  A's  land  under 
a  provision  in  the  act  making  stoddxdders  liable  in  case  of 
failure  to  file  a  certain  certifuate  in  eadi  year.    A  songht  to 
enjoin  the  execution  on  the  ground  that  inoorpocation  had 
never  been  effected.    The  court  were  of  opinion  diat  the 
existence  of  the  company  as  a  corporation  miglit  be  ques- 
tioned in  a  collateral  proceeding  because  ^  the  act  of  incor- 
poration being  inoperative  there  never  was  any  corporation 
to  incur  forfeiture  or  any  charter  to  be  forfeited.*'    They 
were  further  of  opinion  however  that  A  was  **  estopped" 
from  denying  the  existence  of  the  corporatkm  and  that  his 
property  was  subject  to  levy  and  sak.^^    For  the  statute 
under  discussion  In  the  above  case  there  was  subsequently 
substituted  by  the  Rhode  Island  Legislature  a  proviskm  diat 
''  no  corporation  shall  be  organized  under  a  charter  until  the 
petitioners  .  .  .  shall  pay  into  the  general  treasury  for  the 
use  of  the  state  one  hundred  dollars."   The  same  court  which 
decided  the  Slocum  case  held  that  the  changed  language  was 

**Slocum  T.  Pratndcncc  Shyfrn  and  Gas  Pipe  Co^  wad  Slocum /i. 
Warren,  10  R.  I.  ill,  116  (1871).  This  case,  in  so  far  is  tlie  qnctUOB 
of  estoppel  is  concerned,  is  discussed  infra^  p.  4^4- 
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to  be  construed  as  requiring  something  to  be  done  after  Iht 
charter  had  gone  into  effect  and  that  non-complianoe  with 
the  requirement  could  be  taken  advantage  of  only  by  the 
state.^*  The  general  tendency  in  modem  cases  is  to  dindnish 
the  number  of  irregularities  which  will  result  in  subjecting 
the  associates  to  liability  and  to  construe  statutory  provisioiis 
as  conditions  subsequent  rather  than  as  conditions  precedent 

In  applying  the  doctrine  of  colbteral  attack  tiie  questkio 
arises  whether  the  doctrine  extends  only  to  the  case  of  statin 
tory  associations  deemed  to  be  corporations  by  the  kgisb- 
ture  or  whether  it  extends  also  to  statutory  associations  of 
whatever  kind  In  Eliot  v.  Himrod  ^*  the  Supreme  Court 
of  Pennsylvania  declined  to  give  the  benefit  of  the  doctrine 
to  persons  associated  under  a  statute  providing  for  tiie  far* 
nation  of  companies  with  limited  liaUlity  styled  ^  partner^ 
ship  associations''  by  the  legislature.^^  In  Stover  Mfg.  Co. ' 
V.  Blake  ^*  protection  from  liability  was  afforded  to  meoEi- 
bers  of  a  similar  association  and  the  court  declined  to  follow 
the  Pennsylvania  rule  The  decision,  however,  was  based 
not  upon  the  principle  forbiddmg  collateral  attadc  but  upon 
a  doctrine  of  so-called  estoppd.  It  should  seem  that  a  sub- 
stantial distinction  might  be  drawn  between  associatioos 
against  whkh  the  state  may  proceed  by  quo  warranto  or  in- 
formation in  the  nature  thereof  and  those  which  are  not 
subject  to  the  exercise  of  these  extraordinary  remedieSb  In 
the  latter  instance,  since  there  can  be  no  direct  attadc  tiie 
conception  of  collateral  attack  becomes  impossible. 

It  is  an  important  question  whether  tlie  doctrine  can  be  in- 
voked by  those  who  are  themsdves  guilty  of  the  trreguhfi- 
ties  or  whether  it  is  available  only  for  those  who  are  their  in- 
nocent associates  or  successors.  In  Paterson  v.  Arnold, 
stipra,  the  court  undertook  to  make  a  distinction  and  granted 
immunity  only  to  those  who  had  had  no  part  in  forming  the 
irregular  assodation.  In  Cochran  v.  Arnold  this  distinctkxi 
was  swept  away  and  immunity  was  conceded  to  all  alike 


^Hmghesdate  Mfg.  Co.  v.  Vanntr,  la  R.  I.  491  (iMoi) 
"108  Pk  569  (1885). 

**  Act  of  June  2.  1874.  P.  L  271.   P.  ft  L.  col.  34or-34ie 
-69  N.  W.  S08  (1896). 
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On  principle  the  latter  view  appears  to  be  corrccL  On  iSbt 
theory  under  discussion  protection  is  given  to  the  < 
not  because  of  their  own  merits,  but  because  the  ] 
instituted  by  the  plaintiff  is  not  one  suitable  for  an  inqniry 
into  their  conduct  It  may  be  doubted,  however,  whether  (as 
a  practical  matter)  protection  would  be  given  to 
who  exercise  corporate  privileges  without  any  color  off  i 
for  supposing  themselves  entitled  to  thenk  This  would  i 
to  be  the  situation  which  courts  have  in  mind  when  it  is  said 
that  associates  are  committing  a  fraud  upon  the  diartering 
act.'*  Whether  or  not,  upon  the  estoppel  theory,  a  valid 
distinction  can  be  drawn  between  the  original  associates  and 
their  innocent  successors  is  a  question  which  will  be  con- 
sidered presently.** 

Questions  respecting  irregularity  of  organization  nsoally 
relate  to  the  formation  of  the  group.  Sometimes,  however, 
the  case  presents  itself  in  which  associates  continue  to  act  in 
corporate  form  after  the  date  fixed  for  the  expiration  of  the 
charter.  What  is  the  legal  character  of  these  acts?  No 
case  has  been  found  in  which  an  attempt  has  been  made  to 
enforce  liability  under  such  circumstances,  but  in  Bradley  ▼. 
RcppclU  133  Mo.  545  (1895),  the  court  denied  effect  to  a 
deed  of  lands  given  in  the  common  name  after  the  expiration 
of  the  charter.  As  far  as  the  doctrine  of  collateral  attadc  is 
concerned,  no  sufficient  reason  appears  why  an  inquiry 
should  be  permitted  into  the  continuance  of  the  chartered 
grant  more  than  into  the  commencement  of  it.  The  weight 
of  authority,  however,  is  on  the  side  of  this  decision. 

Upon  the  whole,  it  is  suggested  that  the  attempt  to  m- 
voke  the  doctrine  of  collateral  attack  to  secure  immunity  for 
the  members  of  modem  business  associations  is  altogether 
unsatisfactory.  The  reason  for  the  rule  is  no  longer  present 
when  corporate  privileges  have  by  a  general  law  been  put 
within  the  reach  of  all  citizens  in  the  community  and  when 
the  state  has  bound  itself  to  grant  the  privileges  upon  appli- 
cation without  reserving  discretion  as  to  whether  they  shall 

••  Sw  the  language  of  the  chancellor  in  Stout  v.  Zulick,  48  N.  J.  Uw. 
SQgOW). 
^  Infra,  p.  4^7, 
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be  gi\'en  or  withheld  Moreover,  die  doctrine,  a$  has  just 
been  seen,  cannot  consistently  be  applied  to  associations  not 
regarded  by  the  legislature  as  corporations;  and  the  result 
is  that  under  precisely  similar  conditions  associates  may  find 
themselves  protected  if  they  hzvt  organized  under  a  so-called 
coqxnration  law  but  may  find  themselves  without  protecticm 
if  organization  has  been  effected  under  a  statute  of  a  dif* 
ferent  name  although  not  distinguishable  from  the  other 
in  principle.  Where  the  constitutionality  of  the  chartering 
act  is  disputed  vexed  questions  arise  upon  the  decision  of 
which  the  liability  or  immunity  of  the  associates  is  made  to 
depend.  Since,  by  supposition,  immunity  might  be  conceded 
in  ^te  of  non<onq>liance  with  a  constitutional  statute,  it  is 
an  artificial  rule  which  denies  immunity  because  that  with 
which  the  associates  do  not  comply  is  unconstitutional.  The 
fact  is  that  the  priiiciple  of  unlimited  liability  is  nowadays 
rq;arded  by  business  men  as  inconsistent  with  commercial 
interest  In  all  manner  of  ways  the  relaxation  of  the  princi- 
ple is  making  itself  manifest  It  is,  however,  a  characteristic 
of  English  legal  thought  to  deal  with  such  a  situation  by 
assuming  the  principle  still  to  exist  in  undiminished  vigor 
and  then  to  invent  a  fictional  doctrine  to  check  the  applica- 
tion of  the  principle.  It  is  conceived  that  the  modem  de- 
velopment of  the  collateral  attack  doctrine  is  an  instance 
of  such  a  fiction.  It  can  have  no  permanent  place  in  a  sound 
ItgBl  system.  Either  the  principle  of  unlimited  liability  must 
reassert  itself  or  there  must  be  a  frank  recognition  that 
limited  liability  may  be  secured  otherwise  than  by  public 
grant 

In  concluding  this  branch  of  the  discussion,  the  question 
may  be  raised  whether  the  doctrine  of  collateral  attack  has 
anv  proper  reason  for  existing  under  a  system  in  which  the 
judiciary  may  declare  legislative  acts  unconstitutional  If  a 
court  not  onty  may  but,  in  a  proper  case,  must  in  a  collateral 
proceeding  nullify  a  statute,  it  is  a  strange  policy  which 
denies  to  the  court  the  right  to  inquire  whether  the  pro* 
visions  of  a  valid  statute  have  been  complied  with. 

3.  (a)  The  plaintiff  who  seeks  to  enforce  the  liability  of 
principals  against  the  associates  may,  however,  be  met  by  a 
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defence  of  an  entirely  different  character  from  that  whidi 
has  just  been  discussed.  In  many  cases  it  is  said  that  die 
plaintiff  is  '"  estopped*'  from  asserting  an  unlimited  liability 
against  the  defendants.  This  statement  either  means 
nothing  more  than  the  assertion  that  the  plaintiff  is  stopped 
or  precluded  from  recovering  (which  is  obviously  not  a 
reason  for  the  conclusion  but  a  mere  assertion  thereof),  or 
it  means  that  the  familiar  elements  of  an  estoppel  by  conduct 
are  present,  or  it  means  that  the  plaintiff  is  not  in  a  position 
to  enforce  a  larger  liability  against  the  associates  than  they 
in  fact  authorized  their  agents  to  subject  them  to.  In  a  few 
cases  the  elements  of  a  true  estoppel  may  be  detected,  but 
in  most  of  the  cases  in  which  the  term  is  used  its  use  is 
either  meaningless  or  is  referable  to  the  agency  principle  just 
mentioned.  If  it  appears  that  at  the  time  he  made  tiie  con- 
tract in  suit  the  plaintiff  knew  of  irregularities  in  the  de- 
fendants' organization,  and  that  the  defendants  did  not 
know  of  them  and  could  not  have  ascertained  them  by 
reasonable  diligence,  a  case  of  true  estoppel  might  be  macte 
out.'^  On  the  other  hand,  if  the  plaintiff  did  not  know 
of  the  irregularities  and  the  defendants  either  knew  of 
them  or  might  have  known  of  them,  it  does  not  seem 
reasonable  to  say  that  the  plaintiff  is  estopped.  On  such 
a  state  of  facts  the  courts,  however,  often  advance  a  doe- 
trine  of  estoppel  to  explain  a  decision  favorable  to  the  asso- 
ciates.^^ If  the  plaintiff  not  only  did  not  know  of  the 
irregularities,  but  did  not  know  tiiat  the  defendants  even 
purported  to  be  organized  in  corporate  form,  it  is  dear  that 
no  estoppel  can  be  asserted.** 

If  the  plaintiff  believes  the  corporation  to  be  regular^ 
organized  and  the  defendants  are  cognizant  of  defects,  it  is 
still  clearer  than  in  the  former  case  that  no  estoppel  arises  in 
favor  of  the  defendants. 

The  situation  which  most  often  presents  itself  is  that  in 
which  all  parties  belie\'cd  the  organization  to  be  regular  at 


"  No  reported  case  hat  been  found  which  presents  this  tUtc  of  facts. 
'^Snidcr's  Sons  Co.  v.  Troy,  91  Ala.  224  (i«go). 
•Cuckert  v.  Hacke,  159  Ps.  303  (1893) ;  Nov  York,  etc.,  BmUt  v. 
Crowd!,  177  P*.  3*3  (1896). 
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the  time  the  plaintiff  gave  credit  to  the  defendants.  It  it 
probable  that  the  case  thus  supposed  does  not  differ  from  the 
case  suggested  above  in  which  the  associates  know  of  the 
irregularities  or  might  ascertain  them  by  reasonable  dili- 
gence. From  this  situation  the  elements  of  estoppel  by  con- 
duct are  absent.  A  sells  goods  to  the  D  company  and  tub- 
sequently  sues  B  and  others  as  principals,  averring  that  D 
\\*as  never  in  fact  incorporated.  A  demurrer  is  filed  to  a  plea 
setting  out  certain  steps  towards  an  incorporation  and 
alleging  that  the  debt  now  sued  for  was  contracted  by  D  at 
a  corporation  and  not  otherwise  and  that  A  dealt  with  D  as  a 
corporation  and  not  as  a  partnership  or  association  of  in* 
dividuals.  Tlie  court  decides  that  this  demurrer  shotdd  be 
overruled.  **  It  is  conceded/'  said  the  court,  *'  that  the  nde 
(i.^.,  of  estoppel)  has  been  invoked  and  applied  most  fre» 
quently  in  suits  against  the  stockholders  of  a  corporation  or 
persons  who  have  contracted  with  them  where  the  stodc- 
holder  or  corporation  or  person  is  seeking  to  avoid  a  liability 
by  denj-ing  the  legality  of  the  corporate  organization.  But 
why  should  it  not  be  applicable  in  other  cases?  •  •  •  Why 
should  not  the  estq)pel  be  mutual?^** 

It  is  submitted  that  when  a  court  reaches  the  conduakn 
that  both  parties  to  a  transaction  are  estopped  the  true  baab 
of  the  decision  is  not  the  doctrine  of  estoppel,  but  the  idem 
of  a  contract  obligation  between  the  parties  or  a  recognition 
that  the  associates  have  in  fact  created  a  corporate  organiza- 
tion and  have  thus  displaced  the  principle  of  unlimited  lia- 
bility. In  the  case  last  cited  the  court  seem  to  have  been 
aware  that  their  expanded  doctrine  of  estoppd  shades  in- 
sensibly into  contract  obligation.  ''When  a  party,**  the 
opinion  proceeds,  ''  deals  and  contracts  with  a  corporation 
as  corporators,  exemption  from  individual  liability  enters  at 
an  element  of  the  contract**  At  this  point  the  judge  seenot 
to  fear  that  the  implication  of  limited  liability  from  intention 
may  operate  too  broadly,  as,  for  example,  in  the  case  of  per- 
sons who  have  assumed  the  status  of  partners  without  in- 
tending to  be  liable.    The  judge  therefore  observes:  ''A 

^Snidet's  Sons  Co.  ▼.  Troy^  tupf. 


424  IBUSCULAE  ASSOCIATIONS. 

corporation  de  facto  has  an  indqwndent  status  recognized  bjr 
the  law  as  distinct  from  that  of  its  members.  A  partnership 
is  not  the  necessary  legal  consequence  of  an  abortive  attempt 
at  incorporation.*'  This  opinion  is  a  peculiarly  interesting 
one,  for  it  will  be  observed  that  the  court  take  in  succession 
all  the  positions  which  it  is  possible  to  take  in  favor  of  the 
immunity  of  the  defendants.  In  the  earlier  part  of  the 
opinion  the  collateral  attack  doctrine  is  relied  uporL  Then 
the  court  works  out  an  estoppel.  Next  there  is  a  suggestion 
of  a  contract  and  finally  there  is  a  dim  recognition  of  in- 
corporation as  resulting  from  the  act  of  the  associates  not- 
withstanding a  failure  to  conform  to  the  requirements  of  the 
chartering  statute. 

In  Slocum  v.  Warren  **  the  question  was  whether  irregu- 
larity in  organization  was  available  as  a  defence  to  a  stock- 
holder against  whose  separate  estate  execution  was  issued 
under  the  provisions  of  a  statute  imposing  unlimited  liability 
in  certain  cases.  It  does  not  appear  to  have  been  disputed 
that  the  associates  had  engaged  in  business  and  that  the 
debt  in  question  was  contracted  in  the  ttgnAzr  course  of 
business.  Under  these  circumstances  the  stockholder  was 
clearly  liable.  If  no  corporate  organization  were  rqiarded 
as  existing,  the  stockholder  was  subject  to  unlimited  liability 
like  any  other  principal  If,  however,  iiKorporation  had  been 
attained,  he  was  liable  in  accordance  with  the  provisions  of 
the  statute.  The  court  were  of  opinion  that  no  incorpora- 
tion had  been  effected  and  proceeded  to  reason  thus:  *'  The 
question  then  is  whether  the  stockholder  who  does  nothing 
but  hold  his  stock  is  estopped  when  pursued  by  a  creditor  of 
the  supposed  corporation  from  denying  its  existence.  We 
think  he  is  so  estopped.  By  becoming  and  continuing  a 
stockholder  he  holds  himself  out  as  a  corporator  and  so  con- 
tributes to  the  belief  that  the  company  with  which  he  is 
associated  is  a  corporation."  In  the  cases  heretofore  ex- 
amined the  question  whether  or  not  incorporation  has  been 
effected  has  been  the  vital  question.   Here  the  question  really 

*  lo  R.  I.  iia.  ii6  (1871).    This  case  was  discussed  smfra.  ^  4A  ia 
cocmcclioo  with  the  subject  of  colUtcral  attadL 
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becatm  immaterial  because  the  privilege  of  limited  liabili^ 
was  by  statute,  under  certain  conditions,  denied  to  the  mem- 
bers of  incorporated  groups.  To  introduce  the  conception  of 
estoppel  into  such  a  case  is  to  give  an  artificial  reason  for 
reaching  a  sound  conclusion. 

A  question  somewhat  similar  to  that  presented  in  Stocum 
V.  Warren  was  considered  in  Eaton  v.  As^nwaU^  The 
court  declared  that  a  stockholder  was  precluded  from  setting 
up  an  irregularity  in  organization  as  a  defence  to  an  actioa 
charging  him  with  statutory  liability  as  a  shareholder  in  a 
steamship  company.  It  appears  that  the  business  was 
actually  launched  and  that  the  defendant  had  attended  a 
meeting  of  the  stockholders  and  had  taken  part  in  their 
proceedings.  Whether  or  not  incorporation  had  been 
effected,  he  was  liable.  The  court,  however,  preferred  to 
base  his  liability  on  the  conception  of  a  reciprocal  estoppd. 

In  Utley  v.  Union  Tool  CoV  a  statutory  liability  was 
sought  to  ht  imposed  upon  a  stodcholder  who  defended 
on  the  ground  that  the  corporation  had  been  irregularly 
organized.  The  court  were  of  opinion  that  the  defendant 
was  not  liable,  as  there  was  "  an  absolute  want  of  proof 
that  any  corporation  was  ever  called  into  being  which 
had  the  power  of  contracting  debts  or  of  rendering  persons 
liable  therefor  as  stockholders.''  Such  a  decision  can  best 
be  defended  on  the  theory  that  the  plaintiff's  right  to  re- 
cover in  the  form  of  action  which  he  invoked  was  dependent 
upon  proof  of  incorporation.  That  the  court  did  not  mean  to 
deny  the  possible  liability  of  the  defendant  if  an  action  were 
brought  against  him  as  a  principal  appears  from  the  con- 
cluding paragraph  of  the  opinion :  "'  We  are  not  called  on 
now  to  say  whether  the  plaintiffs  have  any  remedy  for  the 
collection  of  their  debt  against  those  who  participated  in  the 
transactions  connected  with  the  attempted  organization  of 
the  supposed  corporation.  It  is  sufficient  for  the  deciskm  of 
this  case  that  the  respondents  cannot  be  held  liable  in  the 
action  for  the  debts  of  a  corporation  which  has  never  had 
any  legal  existence.'' 

■ii  Gray  139  (i«W. 
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In  the  last  analj-sis  it  appears  that  the  elements  of  a  true 
estoppel  are  wanting  in  most  of  the  cases  in  which  that  term 
has  been  invoked  to  explain  the  decision.  It  is  dear,  how- 
ever, that  implicit  in  these  decisions  is  the  view  that  not  much 
sympathy  should  be  wasted  on  a  plaintiff  who  was  willing 
to  accept  limited  liability  when  he  made  his  bargain.  He  is 
not  harmed  if  the  associates  are  given  the  immunity  which  he 
believed  them  to  possess;  When  the  associates  chose  the 
officers  or  agents  through  whom  they  contracted  with  the 
plaintiff,  they  certainly  did  not  give  these  agents  authority  to 
subject  them  to  anything  more  than  a  limited  liability.  If 
the  agents  had  no  authority  to  pledge  the  entire  estate  of  the 
stockholder,  on  what  ground  can  the  plaintiff  rest  his  claim? 
If  it  be  said  that  secret  restrictions  upon  an  authority  ap- 
parently general  are  unavailing  against  third  persons,  die 
answer  is  that  here  there  was  no  appearance  of  a  general 
authority.  The  plaintiff  walked  witfi  his  eyes  open  into  a 
bargain  with  agents  who  appeared  to  have,  and  in  fact  did 
have,  nothing  but  a  limited  authority.  The  ntuatioo  sug- 
gests the  analogy  of  a  plaintiff  who  is  not  permitted  to  hokl 
the  defendant  liable  for  negligence  because  his  own  neg^ 
gence  has  contributed  to  the  result  If  the  plaintiff  did  not 
know  that  the  associates  were  organized  in  corporate  form, 
the  suggested  defence  would  not, be  available.  If  the  plaintiff . 
dealt  with  the  defendants  directly  and  not  through  agents^ 
the  question  under  consideration  would  not  arise.  The  prob* 
lem  is  one  of  agency.  Let  it  be  supposed  that  X  and  others 
propose  to  organize  a  bank.  They  effect  a  corporate  organi- 
zation but,  in  fact,  obtain  no  charter.  X  represents  to  B  that 
the  bank  is  regularly  incorporated.  B  subscribes  to  several 
shares  of  stock  on  the  basis  of  this  assurance.  He  receives 
dividends  but  takes  no  part  in  the  management  of  the  busi- 
ness. X  and  the  other  officers  carry  on  the  business  in  cor- 
porate form  and  A  makes  a  deposit  in  the  belief  that  the 
institution  is  an  incorporated  bank.  A  subsequently  ascer- 
tains the  facts  and  sues  B  for  his  deposit  Here  B  never 
gave  to  X  anything  but  a  limited  authority.  The  plaintiff  is 
in  no  better  position  than  a  plaintiff  who  deals  with  a  general 
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2Keat  but,  in  fact,  has  notice  of  a  specific  restriction  upon  hb 
authority.    B  should  not  be  held  liable  to  A.^ 

It  was  suggested,  when  the  subject  of  collateral  attick 
was  under  discussion,  that  no  distinction  should  be  made  b^ 
tween  original  associates  irregulariy  organized  and  their  in- 
nocent successors.  On  the  footing  of  agency,  however,  there 
is  room  for  a  distinction*  If  the  plaintiff  makes  his  contract 
with  participants  in  the  irregular  organization,  the  ctrcnm- 
stances  may  or  may  not  be  such  that  these  participants  will 
be  subject  to  unlimited  liability.  If  thr/  are  not,  of  course 
their  innocent  successor  will  not  be.  But  even  if  the  original 
participants  could  have  been  held  liable  by  a  plaintiff  who 
dealt  with  them,  it  does  not  follow  that  a  plaintiff  who  deals 
with  the  agents  aaing  for  the  innocent  successors  can  en- 
force an  unlimited  liability.  The  problem  again  becomes  a 
problem  of  agency ;  and  again  it  may  be  said  that  the  defen- 
dants have  given  nothing  but  a  limited  authority  and  that 
the  plaintiff  has  in  no  way  been  misled 

The  doctrine  of  collateral  attadc  has  now  been  examined 
and  has  been  found  unsatisfactory.  The  precedents  in 
whidi  the  elements  of  a  true  estoppel  are  present  are  so 
rare  as  to  be  almost  a  negligible  quantity.  It  follows  that, 
if  a  case  is  one  in  which  the  agency  principle  cannot  be  in- 
voked, the  defence  must  fail  unless  it  can  be  sustained  on 
one  or  the  other  of  the  theories  which  it  is  now  proposed 
to  consider.'* 

3.  (fr)  The  conception  of  a  contractual  limit  to  liabifity 
has  been  discussed  incidentally  when  the  doctrine  of  c^ 
toppel  was  under  consideration.  Stated  in  its  sin^lest  form^ 
this  doctrine  is  that  the  plaintiff  who  has  contracted  widi 
associates  purporting  to  be  incorporated  is  confined  to  a 

"Upon  the  facts  stated  in  the  text  the  Supreme  Court  of  PcmisH- 
vania  have  refused  to  permit  a  recovery.  HalUtcad  &  CoUm^m,  143  n. 
352  (1891) ;  Cibbi's  Estate,  157  Pa.  59  (1893).  It  U  submitted  that  tlia 
decision  can  be  sustained  only  on  the  ground  just  stated  or  oa  the 
sround  (presently  to  be  discussed)  that  associates  attain  immimity  hf 
forming  a  corporate  group  even  if  the  organization  is  tmlicaiaed. 

"*  For  the  suggestion  that  in  many  of  the  so-called  estop|>el  cases  tiK 
courts  are  perhaps  unconsciously  applying  the  agency  principle  and  for 
the  justification  of  the  decision  in  Gibbs's  Estate  (supra)  on  this  theory 
the  writer  is  indebted  to  Mr.  Henry  S.  Drinker,  Jr.,  of  the  class  of  1904 
in  the  Law  School  of  the  University  of  PennqrWaatat 
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recourse  against  the  common  fund  in  virtue  of  an  implicatioo 
to  that  effect  in  his  contract.  W^ere  the  question  rdatet 
merely  to  the  right  of  the  plaintiff  to  sue  the  associates  in 
their  common  name  or  their  right  to  bring  suit  in  that  name 
the  contract  theory  is  of  much  more  simple  application  than 
is  the  case  where  liability  is  under  discussion.  If  the  parties 
have  made  a  written  contract  in  which  the  associates  are 
described  by  a  name  fairly  indicative  of  corporate  organiza- 
tion, it  may  be  said  with  some  reason  that  the  associates 
have  impliedly  agreed  to  submit  to  suit  in  the  common 
name  and  that  by  a  similar  implication  they  have  a  right 
to  sue  as  plaintiffs  in  that  name.  To  assert,  however,  that 
the  plaintiff  really  meant  to  give  up  substantive  legal  rights 
against  the  individual  associates  in  case  such  rights  were  his 
and  that  the  associates  really  intended  to  stipulate  for  pro- 
tection from  unlimited  liability  is  to  strain  the  contract  ooo- 
ception  almost  to  the  breaking  point 

As  has  been  seen,  however,  the  doctrine  is  not  without 
support  in  the  cases.  In  Snider^s  Sous  Co.  v.  Tray^  the 
contract  theory  is  invoked  in  aid  of  the  decision.  In  Stoui 
V.  Zulkk^^  A  sued  B  and  others  for  the  price  of  goods 
sold  to  the  X  company.  Recovery  was  refused.  The 
opinion  commingles  almost  indistinguishably  the  contract 
conception  with  the  collateral  attack  theory  and  the  estbppd 
doctrine.  The  contract  conception  is,  however,  definitdy 
present,  it  being,  of  course,  conceived  that  the  parties  to 
the  contract  were  A  and  the  corporate  entity.  **  It  will  be 
seen,"  said  the  court,  "  that  the  goods  were  not  sold  to  the 
defendants  but  to  the  company."  And  again,  *"  The  con- 
tract was  not  with  the  defendants,  but  with  the  company, 
and  the  defendants  were  guilty  of  no  fraud."  In  Guckeri 
V.  Hacke^*  a  plaintiff  was  permitted  to  recover  against 
associates  who  had  failed  to  record  their  charter  in  accord- 
ance with  the  provisions  of  the  general  coiporation  law- 
After  observing  that  no  estoppel  could  be  asserted  because 
plaintiff  had  no  knowledge  of  the  existence  of  the  charter, 


-48N./.L5»(iW). 
**  159  P^  5^3  (>te)- 
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the  court  disctisscd  the  efFect  of  the  taking  by  the  plaintiff 
of  a  note  in  the  corporate  name  to  evidence  the  indebted- 
ness \vhich  had  already  been  created.  "  In  the  absence  of 
an  express  agreement/'  the  court  say»  ''  the  acceptance  of 
a  note  from  the  defendants  as  a  corporation  after  plaintiff 
had  performed  his  part  of  the  contract  cannot  operate  by 
way  of  election  or  estoppel.  The  relation  of  the  parties  was 
fixed  by  their  status  when  the  original  contract  was  nnde 
and  cannot  be  changed  by  gratuitous  inference."  ^  It  should 
seem  that  the  conclusion  thus  reached  would  be  readied 
also  if  the  defendants  were  asserting  immunity  by  contract: 
that  is  to  sa3%  it  would  be  held  that  their  immunity  or 
liability  depended  upon  the  contract  as  originally  nnde 
and  not  upon  the  terms  of  a  note  subsequently  given  to 
evidence  the  obligation. 

It  should  seem  to  be  a  legitimate  application  of  the  oon- 
tract  theory  to  hold  that,  if  limited  liability  is  a  term  of 
the  contract,  this  term  will  be  enforced  not  only  between 
the  original  parties,  but  between  assignees  of  both  or  be- 
tween one  of  them  and  the  assignee  of  the  other.  The 
doctrine  would  not,  however,  be  applicable  to  a  case  in  whidi 
the  contract  as  originally  made  was  between  two  individuals 
and  the  promisor  is  sued  by  a  defectively  organized  group 
of  associates  claiming  to  be  assignees  of  the  promisee.  As 
will  be  seen  hereafter,  there  is  authority  for  the  obviously 
just  view  that  under  sudi  drcumstances  the  defendant  is 
liable  to  the  associates  upon  the  note.**  But  such  a  case 
cannot  be  explained  upon  the  contract  theory. 

Not  only  does  the  contract  theory  assume  an  intentioo 
in  many  cases  where  there  is  no  intention  in  fact  and  not 
only  is  it  inapplicable  in  cases  in  which  the  associates  appear 
as  assignees  of  one  of  the  parties,  but  the  theory  fails  to 
take  account  of  the  situation  presented  when  the  liability 
sought  to  be  enforced  is  not  contractual  in  its  character. 
Suiq)ose  that  the  servant  of  the  associates  commits  a  tort 
in  the  regular  course  of  the  business  which  they  are  carry- 
ing on  in  corporate  form  and  the  question  is  whether  A, 

'^Popt  V.  Capital  Bank,  ao  Kaa.  440  (i^tS). 
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the  injured  plaintiflF,  can  enforce  unlimited  liability  against 
the  associates.  The  contract  theory  obviously  furnishes  us 
with  no  principle  upon  which  such  a  problem  can  be  solved. 
The  same  obser\-ation  may  be  made  with  respect  to  the 
estoppel  doctrine.  In  such  a  case  the  associates  are  liable 
unless  they  are  protected  by  the  collateral  attack  doctrine  or 
unless  it  be  conceded  that  unlimited  liability  is  displaced 
when  corporate  organization  has  in  fact  been  accomplished. 
If  the  objections  made  above  to  the  collateral  attadc  doc- 
trine be  regarded  as  valid,  there  is  no  ground  on  which  the 
associates  can  resist  liability  except  such  as  is  afforded  by  a 
recognition  of  the  theory  last  referred  to. 

An  interesting  variation  of  the  tort  problem  arises  when 
associates  organize  irregularly  under  the  law  of  one  state 
and  then  do  business  in  another  state  which  does  not  sanc- 
tion incorporation  for  the  pursuit  of  the  business  in  whidi 
they  are  in  fact  engaged.  In  such  a  case,  if  an  agent  com- 
mits a  tort  in  the  second  state,  the  question  will  arise 
whether  unlimited  liability  can  be  enforced  by  the  injured 
plaintiff  against  owners  of  shares  in  the  property  or  busi- 
ness of  the  group.  As  neither  estoppel  nor  contract  is  avail- 
able for  the  stockholders'  protection,  the  question  is  whether 
he  can  invoke  the  collateral  attack  doctrine  or  the  theory  of 
private  incorporation.  The  theory  of  private  international 
law  that  by  comity  effect  will  be  given  by  one  state  to  the 
legislation  of  another  is  qualified  by  the  proviso  tiiat  such 
legislation  must  not  be  inconsistent  with  the  policy  of  the 
state  which  is  asked  to  give  effect  to  it.  The  collateral 
attack  doctrine  has  never  been  and  probably  never  will  be 
extended  so  far  as  to  preclude  an  inquiry  into  the  question 
whether  such  inconsistency  exists.  The  effect  of  the  mere 
absence  of  a  law  authorizing  incorporation  in  the  second 
state  for  the  purpose  in  question  might  or  might  not  be 
regarded  as  equivalent  to  the  absence  of  a  law  authorizing 
such  incorporation  in  the  first  state.  If,  for  example,  state 
A  authorizes  incorporation  of  a  drainage  company  and  state 
B  does  not,  it  is  conceivable  that  a  court  in  state  B  might 
or  might  not  regard  the  absence  of  statutory  authority  for 
such  incorporation  as  an  indication  of  hostility  to  groiipt 
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of  tittt  daas.*^  If,  however,  the  Iq^shtion  of  state  B  not 
only  does  not  authorize  incorporation  for  the  pmpose  of 
that  business,  but  makes  regulations  for  its  conduct  wUdi 
manifest  an  intention  that  it  shall  not  be  carried  on  by 
corporate  groups,  or  not  fay  foreign  corporate  groups,  it 
seems  dear  that  no  effect  should  be  given  by  a  court  in  state 
B  to  the  l^slation  of  state  A;  under  such  circumstanocs 
the  result  is  that  there  is  no  law  in  state  B  authorising  in- 
corporation. In  a  situation  of  this  kind  the  collateral  attadc 
doctrine  can  have  no  application.** 

It  also  seems  dear  that  in  the  suggested  case  no  theory  of 
private  incorporation  should  be  permitted  to  protect  from 
individual  liability  associates  who  have  sought  to  organise 
themsdves  in  pursuit  of  a  business  which  consistently  wUh 
the  law  of  the  state  cannot  be  carried  on  in  corporate  form. 

If  ndther  the  collateral  attack  doctrine  nor  the  tfieoiy 
of  private  incorporation  is  available  as  a  defence,  the  stodc- 
holder  must  respond  to  the  plaintiff  in  damages  in  virtue  of 
his  position  as  an  undisclosed  prindpaL** 

3.  (r)  As  a  result  of  the  discussion  of  the  collateral 
attack  theory  and  of  the  estoppd  and  contract  doctrines  it 
appears  that  no  one  of  them  furnishes  a  satisfactory  basis 
upon  which  to  rest  the  immunity  of  the  assodates  in  de 
facto  corporation  cases.  The  very  cases,  however,  whidi 
profess  to  apply  one  or  another  of  these  doctrines  are  cases 
in  whidi  an  entirely  different  doctrine  is  seen  to  be  strug- 
gling for  recognition.  It  is  the  doctrine  that  the  usual  inci- 
dents of  incorporation  are  attainable  without  concesdon 
from  the  state  by  associates  who  form  a  group  widi  a  repre- 

'^In  fact,  the  bw  appears  to  be  settled  in  favor  of  the  rcoonitkMi  bgr 
state  A  of  the  corporate  right  of  persons  associated  tinder  uc  law  of 
state  B  when  the  law  of  A  makes  no  provision  for  incorporatios  lor 
the  imrpose  in  question.     See  Cowell  v.  Colorado  SPrimgs  Co,,  lOD 

u.Sss(i*s). 

'  Davis  V.  SieveHS,  supra,  p.  416 

"Let  it  be  supposed  that  A  contracts  in  sute  B  with  the  afcflt  d 
associates  organized  under  the  laws  of  sute  C  who  have  not  regis- 
tered in  B  as  required  by  the  foreign  corporation  law  of  that  slate 
A  should  be  permitted  in  B  to  hold  the  associates  liable  as  priiici- 
pals.  A  possiDle  view  is  that  the  agent,  bavins  no  incorporated  prin- 
cipals in  B,  may  hhnself  be  held  liable  without  limit  by  a  eourl 
sitting  in  B.  A  decision  to  this  effect  is  Lasher  v.  Stimson,  I4S  P^ 
JO  (1891). 


sentative  organization  and  actually  conduct  business  in  cor- 
porate  form.  Our  attention  is  thus  called  to  a  wide-spread 
tendency  to  displace  the  unlimited  liability  which  by  the 
common  law  is  imposed  upon  every  one  for  acts  done  by 
him  or  by  another  in  his  ser\ice.  As  a  matter  of  fact,  un- 
limited individual  liability,  although  spoken  of  with  rever- 
ence by  many  authorities,'^  is  regarded  as  of  relatively  small 
importance  in  modern  business.  One  who  lends  money 
without  security  is  regarded,  except  under  peculiar  circum- 
stances, as  inviting  the  loss  which  usually  follows.  Indeed, 
it  is  not  uncommon  to  hear  one  who  lends  without  security 
blamed  for  putting  the  borrower  in  a  false  position  by 
lending  him  money  which  there  could  be  no  real  expecta- 
tion of  getting  back.  The  note  or  bond  accompanying  a 
mortgage  has  come  to  be  considered  a  small  element  of 
security.  It  is  usual  for  a  borrower  to  convey  his  property 
to  a  man  of  straw  who  executes  the  bond  and  mortgage 
and  reconveys  the  property  subject  to  the  lien.  It  is  be- 
coming more  and  more  easy  for  stockholders  whose  stock 
is  not  full  paid  to  escape  further  liability  by  transfers  made 
for  that  very  purpose.  Limited  liability  is  regarded  as  a 
matter  of  course  in  all  manner  of  statutory  associations. 
Whether  the  policy  of  the  legislatures  in  making  the  limi- 
tation so  general  is  responsible  for  the  contemporary  view 
of  the  subject  or  whether  legislation  merely  reflects  the 
economic  tendency  is  a  question  not  easy  to  answer.  In 
such  matters  legislation  is  usually  less  radical  than  the  aver- 
age public  opinion.  The  courts  made  an  important  contri- 
bution to  this  most  dangerous  result  when  they  perpetuated 
the  idea  approved  by  Blackstone  that  incorporation  neces- 
sarily involves  a  limitation  of  liability.  Neither  historically 
nor  on  principle  is  there  necessity  for  such  a  conception, 
but  it  has  become  part  of  our  law.**  The  modem  law  on 
this  point,  both  in  England  and  in  the  United  States, 
whether  it  be  wise  or  unwise,  is  stated  by  Cave,  J.,  in  com- 

»£.^.,  Undlcy  Comp.  3$4  (6th  Ed).     ^     ^.    ,  ^^^  , 

"^Carr  v.  Iglchart,  3  Ohio  St.  457  (1854).  Blackstone  (Bk  L  c.  A 
p.  485.  Lewis's  Ed.)  adopts  the  maxim  of  the  civil  law,  "Si  quid 
aniversitati  debetur,  singulis  non  debetur;  nee,  quod  debet  tmivcr- 
ftiut,  singuli  debent*" 
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molting  upon  the  argument  of  counsel  for  creditors  in  In 
re  Sheffield  and  South  Yorkshire  Pennanent  Btdg.  Soe.^ 
*'  He  argued  that  persons  who  unite  together  for  trading 
or  making  profits  in  any  way  are  at  common  law  liable  for 
all  debts  which  are  incurred  during  the  time  they  are  mem- 
bers of  the  association,  and  that,  if  the  association  hat  ulti- 
mately to  be  wound  up,  past  members  must  pay  their  sham 
of  the  debts.  As  a  general  rule-^apart  from  legislatioii— 
that  is  perfectly  true  with  respect  to  partners,  and  to  asso- 
ciations in  the  nature  of  partnership  where  there  is  no 
incorporation,  but  with  respect  to  corporations  the  case  is 
entirely  different  when  the  legislature  has  not  thought  fit 
to  intervene,  or  where  the  charter  under  which  the  body  it 
incorporated  does  not  provide  otherwise.  A  corporation  is 
a  legal  persotta  just  as  much  as  an  individual ;  and,  if  a  man 
trusts  a  corporation,  he  trusts  that  legal  persona,  and  most 
look  to  its  assets  for  payment:  he  can  only  call  upon  indi- 
vidual members  to  contribute  in  case  the  act  or  charter  has 
so  provided."  *• 

This  assumption  that  limited  liability  is  a  necessary  in- 
cident of  incorporation  is  believed  to  be  the  source  of  mudi 

-«  Q.  B.  D.  476  (1889). 

*The  dangers  incident  to  the  restriction  of  individnal  liabflhj  tie 
well  stated  by  Gibson,  J^  in  Heis  v.  WerU,  4  S.  ft  R.  s«6  (1818). 
*'  The  absolving  of  corporators  from  personal  responsibility  nas  alwajrs 
a  greater  or  less  tendency  to  fraud.  While  there  is  a  divided  responsi- 
bility  to  public  opinion,  the  odium  due  to  misconduct  is  bandied  from 
one  to  another,  till  at  length  it  rests  nowhere;  and  we  sometimes  see 
men  do  things  in  a  corporate  character  which,  as  individuals,  they  wpuld 
blush  to  be  thought  capable  of.  Hence,  a  necessity  of  holding  them  tn 
check  by  individual  interest.  Private  associations,  therefore^  attempt* 
ing  to  arrogate  to  themselves  the  attributes  of  a  corporation  are  entitled 
to  no  indulgence,  and  more  particularly  this  association,  whi^  carried 
on  its  operations  in  open  denance  of  the  laws  of  the  country.  An  ex* 
emption  from  individual  liability  is  the  most  substantial  benefit  derived 
from  a  charter;  the  having  perpetual  succession,  ability  to  sue  and  be 
sued,  corporatelyj,  etc.,  are  only  matters  of  convenience  that  mav  be 
dispensed  with.  The  defendants  attempted,  if  they  designed  this  cbvic 
for  individual  exoneration,  to  secure  to  themselves  the  substmtial 
benefit  of  a  corporate  character  in  a  business  forbidden  by  law  to  all 
but  corporate  bodies.  They  have,  therefore,  no  claim  to  an  indulgsnt 
construction ;  and  I  am  of  opinion  the  legal  meaning  of  the  contract  is 
that  they  are  personally  liable.*" 

The  case  was  one  in  which  members  of  an  association  styled  ''The 
Farmers*  and  Mechanics'  Bank"  were  held  liable  as  princtpals  os  ccr- 
tarn  notes  in  the  nature  of  bank-notes  containing  a  promise  to  pay  *  ool 
of  their  joint  funds  according  to  their  articles  of  assoriatioa.'' 
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of  the  difficulty  of  the  subject    IncarporaHan  reaUy  has  to 
do  with  modes  of  action,  not  with  consequences  of  actiom. 
When  associates  are  incorporated  they  may  act  and  be  acted 
upon  in  accordance  with  representative  principles.     The 
right  to  form  a  highly  organized  group  ought  not  to  be 
regarded  as  derivable  only  from  the  state.    But  the  right 
to  secure  immunity  from  liability  is  a  right  which  ought 
not  to  be  acquired  except  by  public  consent    Were  it  not 
for  the  insistence  that  incorporation  involves  the  idea  of 
limited  liability  the  problem  of  irregular  organization  would 
be  relatively  easy  of  solution.    As  respects  all  rights  but  that 
of  limited  liability  it  could  be  said  without  much  hesitation 
that  the  associates  had  in  fact  attained  them  by  organizing 
a  corporate  group,  whether  or  not  they  had  organized  r^;u- 
larly.     As  respects  limited  liability  it  should  be  said  that 
the  limitation  could  be  had  only  by  legislative  grant  and 
that  the  associates  had  not  satisfied  the  terms  of  the  grant 
But  it  might  further  be  said  that  the  plaintiff  must  establish 
his  rights  in  a  suit  against  the  associates  in  their  common 
name  because  the  obligation  is  corporate,  lca\nng  him  free 
to  enforce  individual  liability  under  the  common  judgment 
As  to  the  mode  in  which,  after  judgment  against  the  group, 
liability  might  be  enforced  against  the  individual  member, 
the  development  might  take  place  along  either  of  two  lines: 
( I )  the  partnership  mode,  by  execution  against  either  com- 
mon property  or  the  separate  estate  or  both;   (2)  the  cor- 
poration mode,  by  access  to  the  separate  estate  (either  in 
equity,  by  action  at  law,  or  alias  execution)  only  after  the 
common  fund  has  been  exhausted.^^ 

It  being  the  fact  that  limited  liability  is  by  modem  custom 
accorded  to  many  debtors,  and  it  being  conceded  that  limited 
liability  is  nowadays  an  incident  of  regular  statutory  organi- 
zation, the  important  question  is  whether  limited  liability 
can  be  attained  by  irregular  as  well  as  by  regular  organiza- 

*  This  iuggestion  respecting  the  plaintiflTs  obligition  to  cstaiblish  his 
claim  in  a  suit  against  the  associates  in  their  common  name  wonld  have 
nothing  but  an  academic  interest  were  it  not  for  the  fact  that  some  tudi 
conception  appears  to  have  been  in  the  mind  of  the  courts  whidi  de- 
cided Utiey  V.  Union  Tool  Co,  {supra,  p.  4*5).  snd  Cibb/s  EsMe. 
supra,  p.  4^. 
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tion?  To  answer  tiie  questioii  in  the  n^ative  is  to  refose 
recognition  to  tlie  conditions  which  rcsak  from  the  Ameri- 
can iledsions.  To  give  an  aflfirmative  answer  is  (excepting 
la-here  the  defendant's  immunity  can  be  explained  on  agency 
principles)  to  recognise  the  possibility  of  incorporation  Iqr 
the  private  act  of  the  associates.  To  dioose  between  tfiese 
two  ahematives  is  a  re^onsibiltty  which  courts  cannot 
escape.  Longer  to  make  fictional  applications  of  a  oollateral 
attack  theoT)*  and  an  estoppel  doctrine  is  inconsistent  with 
intellectual  self-respect  To  develop  the  contract  theory  is 
to  pvt  the  name  of  contract  to  an  obligation  not  really  con- 
sensual Therefore  it  is  necessary  to  choose  between  ad- 
herence to  the  common-law  principle  of  unlimited  liatulity 
and  a  view  which  enables  associates  to  limit  their  liability 
but  kai-es  the  state  free  to  regulate  the  conditions  under 
which  the  limitation  may  be  lawfully  effected.  Frankly  to 
abandon  the  unhistorical  concession  theory  and  to  limit  the 
function  of  the  state  to  the  regulation  of  associations  formed 
by  the  parties  is  to  furnish  a  rational  explanation  of  a  noass 
of  cases  in  whidi  collateral  attack  and  estoppd  and  contract 
are  at  present  mingled  in  distressing  confusion. 

In  Sfaver  Mfg.  Co.  v.  Blake  (supra)  the  court  makes 
this  observation:  ^  If  these  defendants  in  the  absence  of 
any  statute  had  associated  themselves  upon  the  same  terms 
as  those  provided  by  this  statute,  had  limited  their  liability 
in  the  same  manner  and  for  the  same  amount,  had  f umidied 
plaintiff  with  a  copy  of  that  agreement,  and  he  had  sold 
them  goods,  the  law  would  not  permit  him  to  recover 
against  them  either  as  individuals  or  as  partners.**  If  the 
court  means  that  the  creditor  woukl  under  such  drcum* 
stances  be  notified  of  a  limitation  upon  the  authority  of  die 
agents  of  the  group,  the  observation  is  sound.  If  the  court 
means  more  than  tfiis,  the  only  rational  ground  upon  whidi 
to  base  the  resuh  is  the  possibility  of  attaining  incorpora- 
tion by  private  act  notn-ithstanding  irregularities  in  die 
organization.  The  same  remarks  may  be  made  of  Gibb/s 
Estate,^  in  whidi  tiie  Supreme  Court  of  Pennsylvania  gave 

*5ai/r0,  p.  427.  W  P*.  S9  (i«W). 
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immunity  to  one  of  several  coproprietors  of  a  banking  busi- 
ness by  declaring  that  the  plaintiff,  a  depositor,  had  not  dis- 
charged the  burden  of  proving  the  defendant  a  partner.  The 
conception  of  private  incorporation  is  immanent  in  Society  v. 
Cleveland  (infra)  and  in  Snider^s  S<msCo.  v.  Troy  (supra). 
In  case  after  case  results  are  ascribed  to  the  operation  of  prin- 
ciples which,  upon  analysis,  are  found  not  to  be  applicable. 
It  remains  for  the  courts  to  recognize  and  avow  the  real 
significance  of  their  own  decisions  or  else  render  those  de- 
cisions obsolete  by  enforcing  liability  in  every  case  in  whidi 
there  has  not  been  substantial  compliance  with  a  constitu- 
tional statute.  By  "'  substantial"  is  meant  sudi  con^iance 
as  would  be  regarded  as  sufficient  to  prevent  a  judgment  of 
ouster  from  going  against  the  associates. 

To  make  a  wise  choice  between  these  ahematives  requires 
that  a  judge  shall  consider  the  economic  consequences  of  an 
abolition  of  unlimited  liability.  To  remove  the  sanction  of 
unlimited  liability  is  to  do  in  the  field  of  law  that  which 
is  analogous  to  the  weakening,  in  the  domain  of  ethics,  of 
the  sense  of  personal  accountability.  In  the  opinion  of  the 
writer,  legislative  grants  of  limited  liability  have  been  bi 
too  freely  made  in  this  country.  The  courts  have  oidy  ag- 
gravated the  evil  by  conceding  immunity  in  cases  of  irregu- 
lar organization.  A  judge  may,  however,  well  conclude  that 
as  a  practical  matter  the  mass  of  precedent  cannot  be  dbre- 
garded  and  that  he  will  recognize  incorporation  by  private 
act  and  leave  it  to  the  k^slature  to  punish  those  who  limit 
their  liability  without  a  license.  Upon  this  view  of  the  situa- 
tion the  inquiry  in  eadi  case  shoukl  hereafter  be  whether 
the  associates  have  in  fact  organized  a  group  in  a  form  for 
which  a  charter  or  license  might  be  had  upon  proper  applica- 
tion and  for  a  purpose  not  inimical  to  iht  welfare  of  the 
community.  If  they  have,  the  next  inquiry  should  be 
whether  they  have  actually  begun  business  and  acted  through 
the  agencies  common  to  associations  of  their  type.  If  so, 
limited  liability  and  such  other  privilq;es  as  will  be  licensed 
upon  application  should  be  recognized  as  pertaining  to  the 
associates.  Their  status  should  be  assimilated  to  that  of  a 
man  and  a  woman  who,  without  license  or  ceremony,  to- 
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habit  and  announce  themselves  as  husband  and  wife.  Their 
children  are  legitimate  and  the  consequences  of  marriage 
follow  in  respect  to  their  propert}'  rights.  To  regulate  mar- 
riage, however,  is  an  important  duty  of  the  state,  and  to 
punish  unlicensed  marriages  is  an  unquestionably  sound 
policy.  So  likewise  is  it  of  the  utmost  importance  that  the 
state  should  rq^late  association  and  incorporation.  The 
formation  of  statutory  groups  otherwise  than  in  accordance 
with  statutor}'  provisions  should  be  made  a  penal  offence  and 
the  penalQ*  diould  be  strictly  imposed.^* 

George  Wharton  Pepper. 

(To  be  coBtinacd.) 

*Iii  England  the  results  Ust  above  outlined  have  been  reached  bj 
le^slation.  The  following  provisions  are  made  by  c  48  of  6(3  and  64 
Vict  bgr  way  of  amendment  to  the  Companies  Acts:  " Incorporation 
and  Objects.  1.  (i)  A  certificate  of  incorporation  given  hj  the  registrar 
in  respect  of  any  association  shall  be  conclusive  evidence  that  all  the 
requisitions  of  die  G>mpanies  Acts  in  respect  of  registration  and  of 
matters  precedent  and  incidental  thereto  have  been  complied  with,  and 
that  the  association  is  a  company  authorized  to  be  registered  and  Mtj 
registered  uider  the  Companies  Acts. 

(3)  A  suttttory  declaration  by  a  solicitor  of  the  High  Court  engaged 
in  the  formation  of  the  company  or  by  a  person  named  in  the  articles 
of  association  as  a  director  or  secretary  ot  the  company  of  compliance 
with  aU  or  aiqr  of  the  said  requisitions  shall  be  produced  to  the 
registrar,  and  the  registrar  may  accept  this  declaration  as  sufficient 
evidence  of  such  compliance. 

(3)  The  incorporation  of  a  company  shall  take  eifect  from  the  date 
of  incorporation  mentioned  in  the  certificate  of  incorporation. 

(4)  This  section  applies  to  all  certificates  of  incorporation,  whether 
given  before  or  after  the  passing  of  this  act 

Sec  26  of  the  same  act  is  as  follows :  **  If  any  person  in  any  return, 
report,  certificate,  balance  sheet,  or  other  document,  required  by  or  for 
the  purposes  of  this  act,  wilfully  makes  a  statement  false  in  aiiy  material 
particular,  knowing  it  to  be  false,  he  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  liable  on  conviction  on  indictment  to  imprisonment  for  a 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and  on 
summary  conviaion  to  imprisonment  for  a  term  not  exceeding  four 
months,  with  or  without  hard  labor,  and  in  either  case  to  a  fine  m  lien 
of  or  in  addition  to  such  imprisonment  as  aforesaid:  Provided  that 
the  fine  imposed  on  summaiy  conviction  shall  not  exceed  one  hundred 
pounds.** 

The  effect  of  this  enaament  is  in  great  measure  to  banish  the  question 
of  irregular  organization  from  the  realm  of  private  litigation  in  Eng* 
hind.  The  sutute  does  not,  however,  provide  for  the  case  in  whidi 
there  has  been  a  failure  to  obuin  a  certificate.  B^  implication  it  may 
be  concluded  that  in  such  a  contingency  the  associates  could  lay  claim 
to  no  corporate  privileges  whatever. 


THE  LAW  RELATING  TO  DEPOSITS  RECEIVED 
BY   INSOLVENT  BANKS.* 

A  bank  is  legally  viewed  in  a  double  aq>ect,  as  a  baSee 
and  as  a  debtor.  In  receiving  a  special  deposit  that  is  to  be 
returned,  like  a  bond  or  certificate  of  stock,  a  bank  is.  a 
bailee,  and  governed  by  the  law  pertaining  to  that  relatioiL 
In  receiving  money  on  general  deposit,  a  bank  is  a  debtor, 
consequently  when  it  is  lost,  no  matter  what  may  be  the 
cause,  by  improvident  lending  or  theft,  by  fire  or  other 
physical  destruction,  the  bank  must  respond,  just  like  an 
ordinary  borrower  of  money.  Again,  the  depositor  does  not 
expect  to  receive  the  identical  money  deposited,  but  other 
money  of  equal  value.' 

Nevertheless,  the  law  regards  a  general  deposit  as  some- 
thing  more  than  a  loan.  If  an  individual  should  borrow 
from  another  and  spend  all  the  money  in  one  hour  in 
speculation  or  in  betting  at  a  horse-race,  the  lender  wouM 
have  no  cause  of  action  against  the  borrower.  He  has  not 
a  word  to  say  concerning  the  borrower's  use  of  his  money, 
unless  an  agreement  concerning  its  use  was  made  before 
lending.  But  a  bank,  notwithstanding  its  relationship  to- 
wards the  creditor,  can  make  no  such  free  use  of  its  bor- 

'Analysis: 

1.  Relationship  of  buik  to  depositor. 

2.  A  general  deposit  is  something  more  than  a  loaa. 

3.  Bank  has  authority  to  receive  special  and  contimcnl  deposits. 

4.  Deposits  by  trustees,  executors,  guardians,  administraton^  dc 

5.  A  bank  may  select  iu  depositors. 

Ol  It  has  no  right  to  receive  deposit  whca  insolfCBt 

7.  Construction  of  prohibitory  ttatntca. 

8.  Nature  of  act  is  not  affected  by  irregular  organiaatkm  of  bank. 

9.  When  can  the  deposit  itself,  or  its  siibstitutc,  be  recovered. 

a.  There  must  have  been  an  actual  deposit 

b.  Must  be  traced. 

c.  If  genera]  fund  exista  of  whidi  it  forms  a  part  it  can  be 

recovered. 

d.  Effect  of  reducing  and  subsequently  increasing  this  fond. 

e.  General  deposit  cannot  be  depleted  to  pay  trust  depositor. 

f.  A  trust  check  must  be  returned  if  existing;  or  the  amoonl  if 

collected,  after  bank's  failure. 
*  Marine  Bank  v.  Fulton  Bank,  2  Wall.  2tt:  Jiatttr  of  PaHtrmm^  18 
Hun.  221:    Doxvncs  v.  Phanix  Bank,  6  HilU  sgj;   Cammenial  NA 
Bank  v.  Uenninger,  105  Pa.  496;  Kcene  v.  CoUkr,  i  Met  (Kf*)  4tS- 
418 
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rowed  money.  It  is  a  borrower  with  restrictsom  oo  ill 
power  to  lend;  and  these  flow  out  of  the  conception  that 
the  bank,  after  all»  is  the  keeper  of  the  depositor's  monqft 
and  this  conception  is  strengthened  by  the  fact  that  notfai^f 
is  paid  directly  for  the  nse  of  the  louL 

While  the  authority  of  a  bank  to  receive  general  deposits 
has  always  existed,  its  authority  to  receive  special  deposits 
has  on  some  occasions  been  questioned,'  especially  that  of 
national  banking  associations.^  This  was  because  die  right 
was  not  enumerated  among  their  specific  powers,  but  the 
doubt  was  long  ago  settled  in  their  favor.* 

In  like  manner  a  bank  has  a  right  to  receive  the  deposit 
of  a  fund  in  controversy,  to  abide  the  event  of  .litigation  or 
an  award,  or  to  become  payable  on  a  contingency  to  some 
other  person  than  the  depositor.* 

An  administrator,  executor,  guardian,  or  other  trustee 
may  deposit  funds  ip  possession  temporarily  in  a  Ivink 
while  awaiting  investment  or  distributkm,  partly  for  the 
purpose  of  their  safdceeping  and  partly  to  derive  an  income 
therefrom.^  But  he  must  exercise  care  in  the  selection  of 
a  depository.  In  a  recent  case  the  court  declared  that  the 
trustee  "  will  be  held  to  that  degree  of  care,  at  least,  that 
prudent  and  cautious  business  men  ordinarify  exercise  in 
their  own  affairs.  But  this  duty  is  not  discharged  by  deposit- 
ing tiie  funds  in  any  bank.  Nor  would  it  be  by  depositing 
it  without  inquiry  or  investigation  as  to  the  standing  of 
the  depository.  He  must  have  reasonable  grounds  to  b^ 
lieve,  and  in  good  faith  believe,  the  institution  to  be  sol* 
vent,  before  he  deposits  the  estate's  funds  wUh  it*** 

*Fosier  v.  Esses  Bank,  17  Matt.  4^ 

•Firsi  Nat  Bank  t.  Ocean  Nat  Bank,  60  N.  Y.  S76;  Wiley  ▼.  Fim 
Nat  Bank  47  Vt  546;  IVkitney  t.  Fksi  Nat  Bank,  50  Vt  j88;  Meckler 
T.  Firsi  Nat  Bank,  4s  Md.  581. 

*  First  Nat  Bank  v.  Grakam,  too  U.  S.  699;  Fattersom  ▼.  Synemm 
Nat.  Bank,  80  N.  Y.  S2,  ccMiUiniw  a  roricw  of  anthoritks;  tee  alto 
Ftrsi  Nat  Bank  v.  Zemi,  39  Ohio  Ch.  105. 

•Bmsknrii  v.  Chautauqua  Co.  Nat  Bank,  74  M.  Y.  ago;  Kansas  Nat 
Bank  t.  Quinfon,  57  Kan.  750;  Brawn  v.  Kinsley  Ex.  Bank,  51  Kaa. 
3591  American  Nat  Bank  v.  Presnail,sB  Kan.  691 

^Germania  Safety  Vault  and  Trust  Co.  t.  DriskelT,  66  S.  W.  (Kj.) 
61a 

•ihid. 
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He  must  therefore  exercise  proper  care  in  selecting  tfie 
depository.*  He  should  not  select  one  -in  another  statc.^* 
Having  done  this  he  is  relieved,  unless  the  institution  at  a 
later  period  becomes  unsafe  and  he  is  negligent  in  not  learn- 
ing of  its  changed  condition.  A  deposit  made  by  judicial 
order  furnishes  complete  protection.*^ 

The  deposit  must  be  made  in  a  way  to  indicate  its  true 
trust  character.  A  guardian  or  other  trustee  who  makes 
the  deposit  in  his  own  name,  whatever  be  his  intention,  is 
liable  for  the  consequences.*'  "  No  matter  what  he  intends 
to  do/'  says  Justice  Porter,  "  or  what  the  cashier  or  derk 
may  think  he  is  doing,  the  deposits  must  wear  the  impress  oi 
the  trust.  ...  He  cannot  so  enter  them  as  to  call  them  his 
own  to-day  if  they  are  good,  and  to-morrow,  if  bad,  ascribe 
them  to  the  estate,  or  shift  them  in  an  emergency  from  one 
estate  to  another.'" "  In  some  jurisdictions  a  less  stringent 
rule  has  been  applied,  but  it  ought  not  to  be  favor^.*^  Fur- 
thermore, to  permit  the  depositor  to  set  aside  the  entry  of 
his  deposit  by  showing  that  really  the  deposit  belonged  to 
another,  or  vice  versa,  is  a  dangerous  proceeding.**  Sudi 
evidence  might  be  safely  used  to  show  that  a  mistake  had 
been  made  in  entering  the  deposit,  but  it  ought  not,  we  think, 
to  be  employed  for  any  other  purpose. 

A  bank  is  not  required  to  keep  the  deposits  only  of 
those  persons  whom  it  wishes  to  serve,**  and  may  dose  an 

*/fi  re  Posfs  Estate,  Myrick,  Proli.  (Cal.)  2$^\  In  re  Lnfs  EsMe, 
144  Pa.  499:  State  ▼.  Goock,  97  N.  C  1861 

'^  State  V.  Gooch,  97  N.  C  18S.  The  soundness  of  this  poiitioo  11M7 
he  questioned;  the  state  fence  is  no  protection.  On  one  occasion  a 
guardian  deposited  his  ward's  money  with  a  banking  firm  of  whidi  lie 
was  a  member,  but  the  impropriety  of  the  act  was  not  qnetlioiicd. 
Oiburn  v.  Wilson,  93  N.  C  115  and  96  N.  C  ail. 

^  O'Hara  ▼.  Shepherd,  3  Md.  Ch.  J06.  See  State  ▼.  Gooeh,  97  N.  C 
1861 

''Booth  V.  mtkinson,  78  Wis.  is2;  lyuiiami  v.  JVOHami,  j»  Wis. 
50O1  reviewing  many  decisions;  Mason  v.  Whitthortu,  2  Cald.  (Tcna.) 


242:  Jenkins  v.  IValier,  8  Gill  &  J.  218;  Norris  v.  Hero,  23  La.  Ann.  605; 
Robinson  v.  IVard,  2  Car.  ^  Payne,  59.    Contra,  Parsley  v.  Mariim,  77 

^McAKster  v.  Commonwealth,  jo  Pft.  SJ^;  Estate  of  Law,  144  ^ 

^^  Parsley  v.  ^fartin,  77  Va.  376;  Beasley  v.  Watson,  41  Ala.  ^34. 
"  Parsley  v.  Martin,  77  Va.  376:  Beasley  v.  Watson,  41  Ala.  ^34. 
**  Thatcher  v.  Bank,  5  Sand.  (N.  Y.)  121. 
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account  at  any  time  by  tendering  the  amount  due  to  the 
depositor  and  declining  to  receive  more.*^  Some  banks  de- 
cline to  open  accounts  with  depositors  who  are  in  every  way 
worthy  because  th^  do  not  expect  to  keep  a  deposit  laigv 
enough  to  be  remunerative 

A  bank  has  no  right  to  receive  a  deposit  when  it  is  in* 
solvent  By  common  law  as  weh  as  statute  the  oflicersof 
banks  aiy  liable  for  receiving  deposits  when  their  institu- 
tions are  in  this  condition.^*  Of  late,  statutes  of  this  nature 
have  been  generally  enacted,  which  appty  also  to  private 
banks  and  bankers.  Such  I^slation  is  constitutional,  nor 
is  a  statute  declaring  that  the  failure,  suspensxm,  or  invol- 
untaiy  liquidation  of  a  banker  within  a  fixed  period,  thirty 
days,  for  example,  prima  facie  evidence  of  his  intent  to  de- 
fraud, unconstitutional  in  depriving  him  of  the  presumption 
of  innocence.^* 

In  constniing  these  statutes  the  place  where  the  deposit 
was  received  is  not  essential,**  nor  the  receiver.*^  If  the 
deposit  were  actually  taken  and  received  by  the  officers  of 
the  bank  knowing  that  it  was  hopelessly  insolvent,  with  the 
intention  of  returning  it,^  the  wrongful  deed  has  been  com- 
mitted ;  ^  the  deposit,  if  still  existing,  can  be  recovered,  and 
the  officers  may  be  punished.^ 

^  Chicago  Marime  and  Firg  Ins.  Co.  y,  Stanford,  A  UL  lA 

*Seeiiole  j6l 

^  State  ▼.  Brack,  147  In<i<  174;  Robertson  ▼.  Peqfle,  jo  Colo.  2791 
UcCture  v.  People,  27  Goto.  358;  Meadameroft  v.  People,  163  lU.  gS; 
Brown  ▼.  People,  173  IlL  34;  State  v.  Back,  lao  Mo.  479;  Baker  ▼. 
State,  54  Wis.  2f^ 

In  Ahbunm  a  statute  orovidtng  that  a  banker  who  receives  a  d^osit 
knowing  that  be  is  insolvent  is  gnihy  of  a  misdemeanor  is  dedared  to 
be  a  violation  of  the  constitotional  provision  that  no  person  shall  be 
liable  for  a  debt:  Carr  v.  StaU,  106  Ala.  3$. 

^  State  V.  Yetzer,  gj  Iowa,  423;  Carr  v.  State,  IC4  Ala.  4- 

*  Carr  v.  State,  104  Ala.  4;  State  v.  Yctser,  97  Iowa,  423;  Staia  ▼. 
Eifert,  loa  Iowa,  188;  State  v.  Cadwell,79  Iowa,  43>;  State  ▼.  SattUf, 
X31  Mo.  464;  Baker  v.  State,  54  Wis.  368. 

^Commonwealth  v.  Junkin,  170  P^  I94»  reversing  16  Fa.  Ca  Gt  II6. 

'^  State  V.  Beach,  147  Md.  74;  American  Trust  and  Savings  Bank 
T.  Cutder  Mfg.  Co.,  150  111.  33^;  F*^st  Nat.  Bank  v.  Strauss,  66  IGsa. 
479;  Hyland  v.  Roe,  iii  Wis.  361;  Richardson  v.  Denegre,jsfi  C  A. 
452;  Richardson  v.  N.  O.  Debenture  Redemption  Co.,  4a  C  CTA.  619; 
Richardson  v.  AT.  O.  Coffee  Co.,  43  CC  A.  ^ 

*" State  v.  Beach.  147  Md.  74;  Meadowcroft  v.  People.  169  111.  s6; 
Baker  v.  State,  54  Wis.  368. 
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The  two  priadpal  diflkaltict  in  tauostaag  thcte 
are,  first:  wliellier  the  bank  was  insdvcnt  within  die  i 
ii«  of  die  law  at  the  time  of  reoeiviiv  the  dcpont 
general  rule  may  be  dnis  slated:  The  officers  of  a  bank 
who  receive  a  dieck  on  dqiosit  after  it  has  become  insolvent 
knowiiv  that  faihire  is  impendii^  vkdate  the  law  and  oanst 
answer  for  die  consequences.** 

In  one  of  the  many  cases  that  nrigfat  be  mentioned  the 
Sapfcme  Court  of  the  United  States  dedared  Oat  idien  a 
bank  has  become  hopdesdy  insolvent,  and  its  president 
knows  that  it  is  so,  it  is  a  fraud  to  receive  dtpositB  ci  dieda 
from  an  innocent  depositor,  ignorant  of  its  condition,  and  he 
can  reclaim  them  or  their  proceeds.**  In  a  more  i 
the  Grcuit  Court  of  Appeab  said:  ''A  banker  who  I 
that  he  is  hopdessly  insc^ent  cannot  honestly 
business  and  receiye  money  from  his  cnilomegs*  He 
not  intend  to  defraud  a  particular  customer,  but  he  will  be 
hdd,  of  course^  to  have  intended  the  inevitable  consequences 
of  his  act-— that  i%  to  cheat  and  defraud  all  ptTtTWMi  whoat 
monejr  he  receives  and  idiom  he  fails  to  pay  before  he  slops 
business/'  **  And  the  offence  is  complete  whm  the  d^osit 
was  reed  ved,  whether  this  was  before  or  after  a  prescribed 
period  of  insolvency.  The  only  effect  of  sudi  a  limititioin 
is,  if  a  bank  fails  within  the  period  prescribed,  thirty  dajB  or 
some  other,  after  recdving  the  deposit,  diis  is  regarded  as 
prima  fode  evidence  of  an  intention  to  defaand,  but  the 
act -maty  be  committed,  thoc^gh  the  deposit  was  received 
ueiore.** 


*Gmcs  voder  Botnsi  sad« 

*5t  Lmmt  mmd  Sm  fip«Kuc»  JtL  ▼.  J^kmOm,  ISI  V.  SL  gML 
^RMgwdsom  t.  N^m  OrU^ms  C«fiir  C^  43  C  C  A.  A^  d^;  Idhr 
Ewie  R.W.  imdmmmpMM  Nmt  Bmft.  6f  Fed.  6g»;  PmCT  fivH  JTsl 
Bmmk,  43  Fed.  3S7;  WmsMom  ▼.  H&mkms,  39  Fed.  m;  Aul  Tnui  md 
Smuff  Bmk  ▼.  Gmgitr  iifg^C^  150  ID.  336;  Bmt  v.  Gfwgg,  JJ  OL 
App.  43$;  i^vyf  j^al.  Bmmk  t.  Sirnmu,  66  Sim.  479;  Miggmt  v.  An^ 

60  N.  J.  Eq.  84;  Mimmfmeimrerr  ATcf.  Bamk  t.  CmOm^mM  BmJL  tS 


Uasi.  5S3:  Crmii  y.  IValsk.  145  N.  Y.;  Cmme  t.  Hmdk^,  99  N-  Y- 
mi  MetrotplUmm  Nat  BmUt  y.  Uyi,  gs  N.  Y.  S3s:  BImr  v.  JTOL  m 
NTY.  App.  Diy.  33:  SimU  Y.  SaiiUj.  iii  Ifa  164:  WmSmms  v.  Cm.  99 


Tom.  409;   Bnmer  y.  BmA,  97  torn.  Sfs;  MiCkm  v.  Paafk,  n 
Cola  3^ 
"^Lmrnterwrnm  y.  TrsvoM,  73  IIL  Appi  ^TO.   Sock  s  nrie  of  cvideMt  k 
"    SMe  Y.  Btath,  147  IsdL  74>   The  lOiBoii  Mttit 
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The  nature  of  the  act  is  not  affected  by  the  irregular  or- 
ganization of  one's  bank.'*  An  officer  cannot  thus  shield 
himself  by  his  own  wrong,  or  that  of  another  ofiker  who 
has  omitted,  either  intentionally  or  otherwise,  to  comply 
with  the  law  pertaining  to  the  bank's  organization.  But 
an  officer  who  should  receive  deposits  while  having  his  bank 
examined  in  good  faith  to  find  out  whether  or  not  it  was 
insolvent  would  not  be  guilty  of  fraud  in  so  doing.^  Nor 
should  the  knowledge  of  a  managing  officer  of  his  bank's 
insolvency  be  imputed  to  other  officers  who  are  less  active 
To  hold  an  officer  he  must  be  guilty  of  actual,  and  not  simply 
constructive,  fraud*^ 

Notwithstanding  the  insolvency  of  a  bank  at  the  time 
of  receiving  a  deposit,  and  its  deceptive  and  wrongful  action^ 
its  subsequent  recovery  may  not  be  easy.  This  is  the  other 
principal  difficulty  in  executing  the  statutes  pertaining  to  the 
subject.  The  law  is  in  a  transitory  stage;  many  of  the 
older  decisions  are  no  longer  in  harmony  with  the  newer 
rules.  To  recover  a  deposit,  on  the  ground  that  it  ought  not 
to  have  been  received,  there  must  have  been  an  actual  deposit 
as  distinguished  from  the  mere  crediting  of  a  diedc  to  the 
depositor.*'  But  when  an  actual  deposit  of  money,  diedcs» 
notes,  or  other  property  has  been  made,  and  is  stfll  in  the 
bank,  it  can  be  recovered  by  replevin  or  other  appropriate 
action.**    This  rule  is  everywhere  applied. 

If  the  deposit  has  been  received  and  can  be  traced,  or 
has  become  mingled  with  an  existing  fund,  it  can  be  re- 


alfo  ftppliet  to  civil  proceedings.    Awi.  Trust  and  Savmgs  Bmik  v. 
Gmeder  Mfg.  Co,,  15D  IlL  ^ 

*  State  V.  Buck,  iso  Ma 
^  Ptrtk  Amboy  Gi    "  " 

*  Quinu  V.  Earle, 
dlesex  Co.  Bank,  60 
Sec  McClurt  ▼.  People,  27  Cbk). . 

'^Kamja%  State  Bank  t.  First  State  Bank,  6s  Kaa  788;  TraveUer/ 
Ins.  Co.  V.  Caldwell,  59  Kan.  156:  Middland  Nat.  Bank  v.  BrigktweU, 
148  Mo.  asS;  Perth  Amboy  Gas  Light  Co.  v.  MiddleuM  Co.  Bank,  60 
N.  J.  £q.  &4;  Sherwood  r.  Milford  State  Bank,  94  Mtcfa.  78;  Quhm  v. 
Earle,  95  Fed.  yaS,  731. 

"  Com.  Ex.  Nat.  Bank  t.  Solicitor/  Loan  and  Trust  Co..  188  P^  SSo; 
Furber  r.  Stephens,  35  Fed.  17;  Crafie  v.  HadUy,  99  N.  V.  X31;  /•  re 
Commercial  Bank;  i  Ohio  N.  P.  558^ 
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covered  in  an  equitable  action.*^  Logically,  therefore,  a 
portion  of  the  fund  that  exists  or  can  be  traced  into  another 
form  can  be  recovered**  This  principle  is  everywhere 
applied. 

As  mon^  usually  has  no  earmark,  and  when  taken  by 
a  bank  is,  except  on  rare  occasions,  mingled  with  the  gen- 
eral mass,  the  modem  rule  in  many  courts,**  though  not 
all,*^  is  if  the  general  fund  were  increased  by  that  amount, 
it  can  be  recovered  or  any  portion  that  still  exists.  This 
rule,  doobtless»  will  everywhere  prevail 

On  the  other  hand,  if  the  deposit  has  been  paid  out  or 
mingled  with  a  larger  fund  from  which  many  payments 
have  been  made,  and  there  is  no  dear  evidence  that  the 
dqxisit  or  any  portion  still  remains  in  the  general  fund,  a 
similar  amount  cannot  be  recovered  therefrom.  To  justify 
such  a  segrqiation  there  must  be  satisfactory  proof  that 
the  deposit  in  controversy  is  still  in  the  general  fund.  To 
trace  a  deposit  into  such  a  fund  will  not  suffice.** 

Of  course,  this  general  fund  is  constandy  changing,  and 
after  the  addition  of  a  trust  deposit  the  same  as  before. 
But  when  payments  are  made  after  recriving  a  trust  deposit, 
the  courts  presume  that  the  bank  parts  with  its  own  money 

'^Ufaiuma  Bank-  y.  Insurance  Co.,  104  U.  S.  54;  St  Lams  Brnring 
As/n  Y.  Austin,  too  Ala.  313:  People  y.  Ciiy  Bafift.  96  N.  Y.ja;  Peule 
Y.  EUieoii,30  Kan.  i«6;  Harrison  y.  Smith,  83  Ma  210;  Guignou  y. 
First  Nat.  Bank,  22  Mont  140^  143. 

*  Importer/  and  Trader/  Nat.  Bank  y.  Peters,  !»  N.  Y.  S7U. 

''Standard  Oil  Co.  y.  Hawkins,  ao  C.  C  A.  468;  Metropolitan  Nat. 
Bank  Y.  Campbell  Com.  Co.,  77  Fed.  7^ ;  Myers  v.  Board  of  EducaHan, 
51  Kan.  97;  Bishop,  y.  Mahoney,  70  Minn,  ifi,  240;  Covin  y.  GUasou^ 
XQ5  N.  Y.  256;  Importer/  and  Trader/  Nat.  Bank  y.  Peters,  193  N.  Y. 
272;  First  Nat.  Bank  y.  Hummel,  14  Cola  239:  IVindstanky  v. 
Second  Nat.  Bank,  13  Ind.  App.  544;  Nuru  y.  Salterlee,  81  Iowa, 
49tf  495;  Bradley  y.  Chesebrough,  iii  Iowa,  I A  ij/S;  CaHey  y. 
Groves,  85  Mich.  483;  Sherwood  v.  Central  Mick  Satnngs  Bank,  w$ 
Mich.  109;  tee  Board  of  Fire  Com'rs  y.  IVilkinson,  119  Mich.  ^; 
Middland  Nat.  Bonk  v.  Brightweli,  X48  Ma  3^ 

"^  Philadelphia  Nat.  Bank  y.  Dowd,  fi  Fedi72;  Liitle  v.  Chadwick, 
151  Matt.  109;  Slater  v.  Oriental  Mills,  18  R.  I.  35a. 

^Bishop  Y.  Mahoney,  70  Minn.  2A;  In  re  Seven  Comers  Bank,  ^ 
Minn.  5;  Monotuck  Silk  Co.  y.  Flanders,  87  Wis.  937;  Bradley  y. 
Chesebrough,  11 1  Iowa,  126;  Slater  y.  Oriental  Mills,  18  R.  I.  352; 
Board  of  Fire  Com'rs  y.  IVilkinson,  119  Mich.  ^;  Rich&rdsom  y. 
Louisville  Banking  Co.,  36  C  C  A.  307;  mc  Guignon  y.  Ftrjt  Nat 
Bank,  22  Moot  140^  14S- 
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first,  SO  that  if  the  general  fund  has  not  been  reduced  bdow 
the  amount  of  the  trust  fund,  it  still  remains.'* 

Suppose  the  general  fund  is  reduced  by  ordinary  pay- 
ments very  considerably  below  the  amount  of  the  trust  fund, 
yet  at  the  time  of  the  bank's  failure  contains  an  equivalent 
or  even  larger  sum ;  as  the  trust  fund  to  some  extent  has 
surely  been  paid  out,  the  replenished  fund  has  a  different 
composition.  On  this  question  the  courts  again  divide,  some 
holding  that  the  trust  depositor  can  recover  only  the  balance 
of  the  general  fund  when  it  was  at  the  lowest  point,^* 
assuming  that  this  balance  only  was  trust  money;  others 
holding  that  the  trust  depositor  can  take  all  there  was  at  the 
time  of  the  bank's  failure/^  if  need  be,  to  pay  his  deposit, 
because  there  is  nothing  wrong  in  law  and  morals  in  thus 
paying  the  trust  deposit.  Is  there  any  flaw  in  this  reasoning 
so  long  as  the  money  used  for  restoring  the  trust  fund  is 
not  taken  from  some  other  equally  meritorious  owner? 

All  will  admit  that  a  depositor  who  has  been  dduded 
in  making  a  deposit  when  a  bank  was  insolvent  has  a  higher 
claim  to  recover  than  the  depositor  who  put  in  his  money 
when  the  bank  was  in  a  flourishing  condition.  All  will 
agree  that  the  wrongdoers  should  be  punished,  but  it  is 
quite  another  thing  to  take  the  money  from  one  class 
of  depositors  to  pay  another  class.  The  trust  depositor  has 
indeed  a  higher  claim  agahist  the  bank;  but  is  it  just  to 
satisfy  that  claim  by  taking  the  amount  in  fact  from  another 
innocent  depositor?^'  As  the  Supreme  Court  of  Iowa  has 
well  said :  ^'  ''  That  a  person  is  a  trust  depositor  does  not 
of  itself  entitle  him  to  preference  over  general  creditors. 
To  obtain  that  right,  he  must  show  by  presumption  of  law 
or  otherwise  that  his  fund  has  been  preser\'ed  in  the  hands 
of  the  assignee  as  an  increase  of  the  assets  of  the  estate, 

^Continental  Nat  Bank  v.  Wiems,  69  Tex.  489:  Imfartfr/  §nd 
Trader/  Nat  Bank  v.  Peters,  123  N.  Y.  272;  Biskop  ▼.  Mahoney.  7» 
Minn.  238:  Nonotnck  Silk  Co,  v.  Flanders,  By  Wit.  237;  Board  of 
Fire  Com'rs  v.  Wilkinson,  119  Mich.  (^5. 

^  See  Bishop  v.  Moloney,  70  Mtmi.  ^  240. 

^Davenport  Flour  Co.  v.  Lamp.  80  lowi,  ;»:  see  remarks  on  this 
case  in  Jones  v.  Chesebrongk,  105  Iowa,  30s  30S 

''Middland  Nat  Bank  y.  Brightwell,  148  Ma  sA  2fi^ 

^Bradley  v.  Chesebrough,  ill  Iowa,  126^  1361 
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from  which  it  may  be  taken  without  infringement  of  tfie 
rij^ts  of  general  creditors.''  In  permitting  a  trust  dcpontor 
to  recover  his  money  it  must  be  his,  and  not  the  dqx>sit  of 
anodier.  If  his  money  has  been  paid  oat  by  the  bank  to 
other  depositors  on  their  checks,  payable  to  themsdves  or 
to  third  parties,  surdy  the  bank  in  no  sense  is  any  kmger 
the  actual  possessor;  on  the  other  hand,  if  it  were  paid  to 
a  borrower  on  a  loan,  who  had  not  yet  parted  with  it,  the 
depositor's  right  thereto  by  that  rule  would  exist 

Legal  presumptions  have  often  served  as  valuable  rules 
in  deciding  cases,  but  injustice  may  be  done  by  erroneous 
application  of  them.  When  the  fact  of  a  trust  dtponi  is 
not  questioned  the  rule  is  dearly  settled  that  it  can  be  re- 
covered if  it,  or  its  substitute,  cap  be  traced  into  any  other 
form,  or  has  become  or  remains  a  part  of  an  existing  fund. 
But  another  rule  must  also  be  kept  in  sight — a  fmid  be- 
longing to  another  dqxisitor,  or  to  him  in  common  with 
trust  depositors,  cannot  be  diverted  to  pay  exdudvdy  one 
class  to  the  manifest  loss  of  the  other.  Nor  must  the  pre- 
sumption we  have  been  considering  be  employed  to  accom- 
plish this  purpoK.  It  is  an  artifidal  presumption  and  should 
never  stand  in  the  waty  of  an  inquisy  into  the  facts.  If  thqr 
fail  to  show  what  use  was  made  of  a  trust  deposit,  the  courts 
should  be  dow  to  permit  a  recovery  based  sddy  on  this 
presumption.  When  a  trust  deposit  has  been  mingled  widi 
another  fund  and  is  truly  there,  it  may  be  reclaimed  by  the 
trust  depositor,  but  when  its  existence  rests  on  a  presumption 
that  is  probably  opposed  to  fact,  or  at  best  on  uncertainty 
respecting  the  retention  or  use  of  a  trust  dqx)dt,  a  court 
may  well  hesitate  to  give  precedence  to  the  daims  of  a  trust 
depositor  on  the  slender  basis  of  this  presunq)tkni. 

Three,  classes  of  cases  at  least  exist  to  which  tiiis  pre- 
sumption should  be  dissimilarly  applied: 
-  (f  )  Those  in  whidt  the  bank  has  no  knowledge  that  the 
deposit  is  a  trust  fund— for  example,  a  deposit  made  by  an 
agent  against  his  princtpal's  express  or  implied  direction  in 
his  own  name.  Surety  in  such  a  case  the  bank  would  not 
reserve  the  deposit  in  making  payments.  Suppose  five 
thousand  dollars  of  trust  money  is  mingled  with  a  general 
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fond  of  die  saune  uiioiiiit*  sod  dnt  •  sobiOQiiciilljf  four 
Aousand  dollars  ift  paid  out?  If  the  bank  at  the  time  of  re- 
ceiving the  trust  momy  or  afterwaidsi  pfevioas  to  its  pay- 
ment, did  not  know  that  it  was  trust  money*  or  did  know 
and  never  returned  it*  is  not  the  presumption  much  stronger 
than  the  other  that  it  made  this  payment  indiscriminate 
from  the  general  fund  without  the  slightest  thought  of  the 
source  whence  it  came?  If  so,  woukl  not  a  juster  rule 
apportion  this  payment  equally  from  the  trust  monqr  ^od 
the  other  two  thousand  dollars  from  eadi,  instead  of  talm^ 
it  all  from  the  original  five  thousand  dollar  fund,  still  leaving 
the  trust  money  intact  besides  a  thousand  dollars  more? 

(2)  In  like  manner  a  bank  may  receive  a  trust  dqxwt 
knowing  its  true  character,  but,  not  regarding  the  law^ 
mingles  it  with  its  general  fund  and  pays  it  out  without 
caring  a  whit  about  its  l^gal  obligations.  Is  not  the  appltca- 
tion  of  the  presumptxm  in  this  class  of  cases  without  a 
reasonaUe  basis? 

(3)  A  third  dass  of  cases  may  be  mentioned  to  wUdi 
the  presumption  may  be  properly  applied,  or  in  whidi  the 
fact  may  be  shown,  that  the  bank  did  sedc  to  preserve  die 
trust  deposit  But  when  a  bank  receives  a  depodt  knowing 
that  it  is  in  an  insolvent  condition,  thus  clearly  viohting  the 
law,  is  it  reasonable  to  presume  that  it  will  make  the  slight- 
est distinction  in  the  use  of  its  deposits? 

This  presumption  has  been  made  to  serve  a  twofold  pur- 
pose— ^to  preserve  a  fund  for  a  trust  depositor  and  to  lessen 
the  wrong-doing  of  the  bank  officers  in  tfie  receipt  and  use 
of  it  The  facts  in  many  a  case  in  which  this  presumptioo 
has  been  applied  have  shown  that  the  officers  were  utterly 
indifferent  to  the  law  in  the  general  conduct  of  their  bank; 
is  it  not  quite  illogical,  therefore,  to  maintain  that  in  this 
particular  matter  they  sought  to  rtgsu[A  the  law  in  the 
interest  of  the  true  owner  of  the  deposit?  The  only  case 
in  which  the  presumption  ought  to  be  applied  is  tiie  one 
in  which  the  bank  knew,  either  at  the  time  of  receiving  the 
deposit  or  aftenvards  while  it  was  in  its  possesskxi,  its  true 
trust  character,  and  in  the  keeping  and  use  of  it  sought 
to  observe  the  hw. 
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Do  not  these  suggestions,  dropped  by  the  waynde  td 
discussion,  clearty  show  that  this  artificial  presumprioB 
ought  to  be  more  carefiilfy  applied  in  the  determination  of 
the  rights  of  parties  in  these  diflScult  controversies? 

Lastly,  checks  received  just  before  a  bank's  faihiie,  ia 
violation  of  law,  must  be  returned;  and  if  tfaejr  have  been 
sent  away  for  collection,  the  proceeds  always  belong  to 
the  depositor,  though  collected  after  the  bank's  faihne^ 
When,  however,  they  have  been  rightly  received  befoie  its 
failure  and  rightfully  credited  to  the  sender  by  reason  of  an 
agreement  to  treat  them  in  this  manner,  then  the  proceeds 
can  usually  be  kept  by  the  collecting  baiyL 

Albert  S.  BaOes. 


^Levi  ▼.  National  Bank,  5  Dill.  104;  Commereki  NA  BmOt  t. 
Armsiront,  14S  L.  S.  50;  Blair  ▼.  HiU,  m  K.  Y.  App.  13;  Firjl  N&L 
Bank  V.  Strauss,  66  Mist.  479;  Richardson  ▼.  Denegrg,  ss  C  C  A. 
452;  Richardson  ▼.  N.  O.  Cowet  Co,,  43  C  C  A.  583;  /•  re  Hmfemi, 
8  Ben.  309;  Cuignon  ▼.  First  Nat.  Bank,  as  Moot  14a 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


ASSAULT. 

The  Court  of  Criminal  Appeals  of  Texas  decides  in 
Chamblcss  v.  State,  79  S.  W.  577,  that  where  a  man  with- 

^^^^  out  the  consent  of  a  woman  and  by  the  use  of 
force  attempts  to  make  her  kiss  him,  he  is  guilty 
of  an  assault;  but  where  he  reasonably  beliex-es,  under 
the  circumstances,  that  she  would  allow  him  to  kiss  her, 
and  merely  attempts  to  kiss  her  by  consent,  intending  no 
force,  he  is  not  guilty.  This  rather  amusing  result  seems 
to  embody  an  important  principle.  Compare  a  decision  of 
the  same  court  made  very  recently  in  Stripling  v.  State,  80 
S.W.376. 

BANKS. 

In  Continental  National  Bank  of  Memphis,  Tenn.,  v. 
First  National  Bank  of  IVM  Point,  36  S.  189,  the  Supreme 
coitectioM:  Court  of  Mississippi  decides  that  where  a  bank 
UBiimitctf  for^vards  checks  for  collection  to  its  correspond- 
iBdM'MaMflt  ^^^  under  a  general  indorsement  in  blank,  and 
the  correspondent  in  turn  sends  them  under  a  like  indorsie- 
ment  to  a  third  bank,  which,  pursuant  to  the  course  of  uni* 
form  dealing  existing  between  it  and  the  correspondent, 
applies  the  proceeds  to  the  correspondent's  account,  without 
any  knowledge  of  the  insolvency  of  the  correspondent  or 
of  the  claim  of  the  initial  bank,  it  cannot  be  required  to  again 
account  to  the  initial  bank  for  the  proceeds  of  the  collection, 
since  the  initial  bank  by  for^Yarding  the  collections  under  an 
unlimited  indorsement  divested  itself  of  ownership,  and  re- 
tained simply  the  right  to  look  to  its  correspondent  for  pay- 
ment. See  the  recent  decision  of  American  Exchange  ATo- 
tional  Bank  v.  Theummler,  195  111.  90. 
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EAXKS  (Ciiliimi)- 

The  Supreme  Court  of  Kansas  holds  in  Kmrnd  r.  Beam, 
75  Fk.  iiiS,  that  a  bank  whidi  receives  fwm  an  agent  for 
t  J  nu  deposit  in  his  own  name  die  money  of  his  princi- 
Aa^  paj,  without  notice  of  the  agency,  is  protected, 
in  applying  it  to  a  ps^-due  ddit  of  the  depositor,  to  the 
same  extent  as  in  paying  it  out  upon  his  diecks  whenever 
sodi  application  is  authored  by  the  agent,  either  expressly 
or  fay  Iqgal  implication,  and  sodi  authority  ordinarily  arises 
from  the  making  of  a  deposit,  without  other  directions,  where 
tibt  ddit  to  whidi  it  is  applied  is  an  overdraft.  See  also  in 
connection  with  diis  case  the  decision  in  Cody  ▼.  SoMik 
Omaha  Naiiaaal  Bank,  46  Neb.  756^  where  a  somewhat  .in- 
consistent result  was  reached. 


BANKEUPTCT. 

The  Supreme  Court  of  the  United  States  deddes  in 
Charles  A.  Tinker  v.  Frederick  L.  CohveB,  24  S.  C  R.  505, 
BHM^i  that  a  judgment  for  damages  for  criminal  con* 
DiiiftHgi  vcrsation  is  one  recovered  in  an  action  ^for 
wilful  and  malicious  injuries  to  the  person  or  proper^  of 
another^  within  the  meaning  of  the  provision  <^  the  bank- 
ruptcy act  of  July  I,  1898,  excq>ting  judgments  recovered 
in  such  actions  from  the  operation  of  a  disdiarge  in  bahk- 
nqitcy.   Cdn^re  Macfadsen  v.  Olweni,  6  East  387. 


The  Supreme  Court  of  Nd>raska  holds  in  Ctehmd  r. 
Andersom,  98  N.  W.  1075,  that  a  right  of  action  for  tort 
pn^mtwt  is  not  property  within  the  meaning  of  the  na- 
'^^^  tional  bankruptcy  act;  and,  even  tfioqgh  an 
action  is  pending  thereon,  such  right  does  not  pass  to  the 
trustee  in  bankruplcy.  Applying  this  rule,  it  is  dodded,  wiA 
one  judge  dissenting,  that  an  action  for  oon^ira^,  wherdiy 
plaintiff  was ""  driven  out  of  business  as  a  dealer  in  Imnber, 
is  :in  action  in  tort,  and  does  not  arise  ''  from  the  unhwfal 
taking  or  detention  of,  of  injury  to,  his  property"  within 
the  meaning  of  the  federal  bankruptcy  act 
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BUILDING  RESTRICTIONS 

The  general  rule  that  a  building  restriction  must  be  con* 
strued  strictly  is  applied  in  a  somewhat  striking  way  in  tfie 
cwttiBcnf  ^^  ^^  Crofion  v.  Si.  Clement* s  Church,  57  AtL 
570,  where  the  Supreme  C>urt  of  Pennsylvania 
decides  that  where  a  deed  provided  that  no  dwelling  should 
be  erected  on  the  rear  end  of  a  lot,  and  the  rear  end  of  the 
lot  w*as  on  the  north  side  of  a  street  thirty-four  feet  wide, 
an  erection  of  a  building,  no  portion  of  which  was  within 
ten  feet  of  such  north  side  of  the  street,  was  not  on  the  rear 
end  of  the  lot.  It  is  further  held  that  the  words  '"  dwelling 
house/'  which  kind  of  building  was  prohibited  by  the  re- 
striction, do  not  include  a  building  attadied  to  a  churdi 
containing  living-rooms,  bed-rooms,  and  studies  for  the 
clergy,  and  also  rooms  for  the  guilds  and  various  organiza* 
tions  of  the  churdL 


CARRIERS. 

The  Supreme  Court  of  the  United  States,  w*hich  has 
consistently  adhered  to  the  rule  that  a  passenger  upon  m 
PrMPttMi  free  pass  may  release  tfie  railroad  company 
uoiitattoB  •!  from  liability  even  for  negligence  (see  Northern 
Liability  Pacific  Railway  Company  v.  Adatns,  192  U.  S. 
440),  extends  this  principle  by  holding  in  John  D.  Boering 
V.  Chesapeake  Beach  Railxvay  Company,  24  S.  C  R.  515, 
that  a  stipulation  in  a  free  railway  pass  requiring  the  user 
to  assume  the  risk  of  injury  due  to  the  carrier's  negligence 
is  binding  on  a  person  accepting  tiie  privilege,  although 
notice  of  such  stipulation  may.  not  have  been  brought  home 
to  her. 

CONSTITUTIONAL  LAW. 

It  is  decided  by  the  Supreme  Court  of  Mississippi  in 
Adams  v.  Mississippi  Lumber  Co.,  36  S.  68,  that  a  statute 
tatentata  imposing  a  privilege  tax  on  each  land,  timber, 
c«aB«rc«  mill  company  or  individual,  providing  the  sec- 
tion shall  not  apply  to  sawmill  operators  who  do  not  ship 
timber  or  lumber  out  of  the  state,  is  invalid  as  a  tax  on 
interstate  commerce.  It  is  further  held  that  such  tax  is 
lacking  in  uniformity.  With  the  first  holding  should  be 
compared  the  decision  of  the  United  States  Supreme  Court 
in  Geer  v.  Connecticut,  161  U.  S.  519. 
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COXSTITUTIONAL  LAW  (Continncd). 

The  Court  of  Appeals  of  Kentucky  decides  in  City  of 
Louiszille  v.  JVchmoff,  79  S.  W.  201,  that  a  city  ordinance 
^^^        forbidding  the  transmission  to  a  pool-room 
p!!w?i       operator  of  messages  intended  to  be  used  in  the 
ctMurcL     business  of  pool  selling  in  the  city  is  a  valid 
"*'**     exercise  of  the  police  power  of  the  state,  and 
further  holds  that  an  ordinance  forbidding  transmission  of 
such  messages  to  pool-rooms  is  not  an  unconstitutional  regu- 
lation of  interstate  commerce,  though  the  tel^rams  oome 
from  another  state.    With  this  case  should  be  compared  the 
case  of  Western  Union  Telegraph  Co.  v.  Jatnes,  162  U.  S. 
65a 

In  Goodrich  v.  Mitchell,  75  Pac.  1034,  the  Supreme  Court 
of  Kansas  decides  that  a  law;  which  provides  that  those  who 
Prtfcff«iict«f    have  ser\'ed  in  the  army  and  navy  of  tiie  United 

v«tmM  States  in  the  War  of  the  Rebellion,  and  have 
been  honorably  discharged  therefrom,  shall  be  preferred  for 
appointment  to  office  in  every  public  department  and  upon 
all  public  works  of  the  state  and  of  the  cities  and  towns 
thereof  is  constitutional.  With  this  case  compare  State  v. 
Garbroski,  1 1 1  Iowa  496,  which  on  its  facts  is  against  die 
validity  of  preference  of  veterans. 

A  law  of  Utah  passed  in  1901  provided  that  a  sale  of  any 
portion  of  a  stock  of  merchandise  out  of  the  ordinary  course 

saiMiB  of  trade,  or  a  sale  of  an  entire  stodc  in  bulk,  is 
B«ik  fraudulent  and  void  as  against  creditors  of  the 
seller  unless  an  inventory  as  prescribed  is  made  five  days 
before  the  sale,  and  all  the  creditors  of  the  seller  of  which 
the  purchaser  has  or  may  obtain  knowledge  by  reasonable 
diligence  shall  have  been  notified  thereof;  and  another 
section  makes  the  violation  of  the  previous  section  a  misde- 
meanor. Under  these  facts  the  Supreme  Court  of  the  state 
decides  in  Block  v.  Schuvrts,  76  Pac.  22,  that  such  act  was 
unconstitutional,  as  depriving  a  merchant  owing  debts  of. 
his  liberty  to  contract,  amounting  to  a  deprivation  of  prop- 
erty without  due  process  of  law.  A  very  satisfactory  review 
of  the  principles  involved  is  made  by  the  court.  The  general 
prindples  involved  are,  of  course,  well  known,  but  their 
application  in  this  case  seems  an  important  one. 
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CONTRACTS. 

In  Baxter  v.  Dcnccn,  57  Atl.  601,  the  facts  were  that  A 

entered  into  a  gambling  contract  with  B,  a  bucket-shop 

oaaMiaff:     dealer,  on  the  rise  and  fall  of  stocks,  putting  up 

RciitfiB      margins  with  B,  who  agreed  to  keep  enough 

E^»ity       money  in  the  bank  to  liquidate  claims.    Under 

these  circumstances  the  Court  of  Appeals  of  Maryland  holds, 

with  one  judge  dissenting,  that  equity  would  not  lend  its  aud 

to  compel  performance  of  the  agreement  by  enjoining  B's 

withdrawal  of  money  from  the  bank,  although  he  intends  to 

remove  it  from  the  state  and  cheat  A.    Compare  the  Pemi- 

sylvania  decision  of  Danlcr  v.  Campbell,  35  Atl.  857,  and 

Goiigh  V.  Pratt,  9  Md.  526. 


CORPORATIONS. 

In  Thorst  v.  Lewis,  98  N.  W.  1046,  the  Supreme  Court 

of  Nebraska  decides  that  a  brewing  corporation  may  become 

ActbiffM      liable  as  surety  upon  a  liquor  license  bond  exe- 

s«t«ty  cuted  by  it  to  induce  the  licensee  to  lease  a 
building  from  it  and  deal  exclusively  in  its  products. 

It  is  decided  by  the  Court  of  Chancery  of  New  Jersey  in 
Pnhlic  Service  Corp.  v.  American  Lighting  Co.,  57.  Atl.  482, 

pbmic  that  a  foreign  corporation  having  no  franchise 
Rigiiu^      within  the  state,  being  neither  a  citizen  nor  a 

Porciga  householder  thereof,  the  sole  business  of  which 
c«rp«ratioM  5s  the  furnishing  of  a  patent  gas  burner,  has  no 
standing  in  its  own  right  to  demand  and  receive  a  supply 
of  gas  from  a  domestic  corporation  for  any  purpose  what* 
ever. 


EMINENT  DOMAIN. 

In  Tovm  of  Hadehurst  v.  Mayes,  36  S.  33,  the  Supreme 

Court  of  Mississippi  holds  that  where  a  dty  was  operating 

CattiBff       under  a  law  which  grants  municipalities  au- 

Tr««  thority  to  exercise  full  jurisdiction  over  the 
streets,  and  to  light  the  same  and  to  provide  for  the  erection 
of  lamp-posts,  the  city  had  a  right  to  trim  trees  standing 
between  the  sidewalk  and  a  public  highway  to  any  degree 
necessary  to  prevent  interference  with  the  wires  of  a  lighting 
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EMINENT  DOMAIN  (CuiiiiiiO. 

phm  erected  by  the  city,  and  without  compenntioii  to  die 

abutting  owner. .  Compare  Vanderhurst  v.  Thokke,  1 13  CiL 

«47- 

Against  the  dissent  of.  two  judges  the  Court  of  Errors 
and  Appeals  of  New  Jersey  decides  in  Albright  v.  Sussex 
PMitac  County  Lake  and  Park  Commission,  57  AtL 
'^^^  398,  that  the  right  to  fish  in  an  mhnd  hke 
in  New  Jersey  cannot  be  separated  from  the  ownership  of 
the  lake  and  tadcen  under  the  power  of  eminent  domain,  be- 
cause, first,  the  natural  supply  of  fish  therein  is  so  small  as 
to  be  incapable  of  meeting  a  public  demand;  and,  second, 
the  object  of  acquiring  sudi  a  right  is  not  use,  which  implies 
utility,  but  mere  sport  or  pastime.  The  following  que^ion 
is  raised,  but  not  answered:  Is  the  vahie  of  sudi  a  right 
capable  of  estimation,  so  that  a  compensation  may  be 
awarded  therefor  which  shall  be  just  with  respect  both  to  the 
private  owner  and  to  the  public  purchaser?  See  also  AU 
bright  V.  Cortright,  64  N.  J.  Law,  33a 


EXECUTORS. 

A  re»dent  in  Ohio,  owning  in  Kansas  a  form  that  had 
ne\'er  been  used  for  other  than  agricultural  purposes,  exe- 
p^wmsOMt  cuted  a  will  therein  providing  that  the  executor 
^•^'^'•'^  and  trustee  shotdd  take  charge  of  said  premises 
and  'Mease  and  maintain  the  same  in  good  condition, 
with  a  view  to  obtain  the  best  income  therefrom,  without 
permitting  the  same  to  deteriorate  in  value  or  quality.'' 
Under  these  facts  the  Supreme  Court  of  Kansas  decides 
in  Lanyon  Zinc  Co.  v.  Freeman,  7^  Pac  995,  tfaa^  the 
executor  and  trustee  was  not  by  said  will  autfiorized  to 
execute  an  oil  and  gas  lease  granting  to  the  lessee  all  the 
oil  and  gas  under  said  premises  and  to  Und  die  l^atees 
thereby.  Petroleum  and  gas,  it  is  said,  are  minerals.  So 
long  as  they  remain  in  tl^  ground  they  are  a  part  of  the 
realty  and  cannot  be  dispo^  of  except  under  a  qiedfic 
power  or  a  power  which  gives  the  right  to  dispose  of  the 
realty.  In  connection  with  this  case  the  decision  in  WHsoH 
v.  Youst,  43  W.  Va.  826,  is  worthy  of  note. 


FMGftEM  OP  TUB  LAW.  455 

EXECUTORS  (OntiBMd). 

In  Currier  v.  Clark,  75  Pac.  927,  the  Gwrt  of  Appeals 
of  Colorado  holds  that  an  agreement  of  an  executor  with 
RctiffMtiMis  beneficiaries  to  resign  for  a  consideration  it  iHe- 
PaMcPsiiQr  gal  as  against  public  policy^  making  invalid  the 
notes  given  as  the  consideration.  Compare  Ellicott  v.  Cham^ 
bcrlain,  38  N.  J.  Eq.  604. 


FOREIGN  CORPORATIONS. 

In  SigeUCampion  Lrcc-Stock  Commission  Co.  v.  Has^ 
ton,  75  P^c.  1028,  the  Supreme  Court  of  Kansas  decides 
Actios  kys     tliat  isolated,  independent  transactions  in*  the 
D^iat        state  incidentally  necessary  to  the  business  of  a 
bmimw      foreign  corporation,  conducted  at  its  domicile, 
fully  completed  before  action  commenced,  will  not  prevent 
recover}-  in  the  courts  of  the  state  by  such  corporation  when 
no  repetition  of  sudi  acts  is  in  contemplation,  and  the  terri- 
tory of  the  state  is  not  being  made  the  basis  of  operations 
for  the  conduct  of  any  part  of  the  corporation's  business  at 
the  time  the  suit  is  begun.    See  Thomas  v.  Remington  Paper 
Co.,  73  Pac  909. 


GIFTS. 

In  Davis  v.  Seaboard  Air-Line  R.  Co.,  46  S.  E.  515, 
the  Supreme  Court  of  North  Carolina  decides  that  whei^t 
wiMt  in  an  action  against  a  railroad  company  for  kill- 
CMititatM  ing  a  cow,  plaintiff  testified  that  thoisgh  he  pur- 
chased the  cow  with  his  own  money  he  gave  her  to  his  wifc^ 
and  placed  mdtal  tags  in  the  cow's  ear  with  his  wife's  name 
stamped  on  them;  that  the  cow  ran  on  the  farm,  whidi  be- 
longed to  the  wife,  with  the  plaintifTs  other  cattle,  and  that, 
notwithstanding  the  wife  accepted  the  gift,  plaintiff  regarded 
the  cow  as  belonging  to  both  him  and  his  wife— whether 
there  was  a  completed  gift  of  the  cow  to  the  wifc^  so  as  to 
vest  the  title  in  her,  was  properly  submitted  to  the  jury. 
One  judge  dissents,  holding  that  as  a  matter  of  law  such 
facts  show  a  completed  gift 
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GUARDIAN  AND  WARD. 

In  Tntmbutt  v.  Trumlmtt,  98  N.  W.  683,  the  Siqwcme 
Gmit  of  Nd>raska,  holding  that  the  rights  of  guardian  and 
AMiBti— 1  parents  are  the  same  with  reference  to  advice 
^■"<*i^  as*to  separation  by  the  ward  from  husband  or 
wife,  decides  that  die  presumption  is  that  the  advice  was 
given  in  good  faith,  and  that  in  a  suit  for  damages  for 
dienation  of  affections  it  is  a  good  defence^  on  the  part  of  a 
guardian,  that  he  advised  the  ward  from  honest  motives*  in 
a  sincere  belief  that  the  advice  given  was  for  the  moral  and 
social  good  of  the  ward.    See  Reed  v.  Reed,  53  N.  E.  638. 


HUSBAND  AND  WIFE. 

The  United  States  District  Gxirt  (Eastern  IXstrict  of 
Pennsylvania)  decides  In  re  Domenig,  128  Fed.  146^  tiiat 
BMknpt^s  the  Pennsylvania  statute  of  1893  (P-  L.  345, 
whmmm  Sec  3),  pnniding  that  a  wife  may  not  sue  her 
husband  except  for  divorce  or  for  rtoovtry  of  her  sqarate 
property  after  his  desertion,  does  not  prevent  her  from 
proving  a  daim  against  his  estate  in  bankruptcy,  whidi  is 
not  a  proceeding  against  him  nor  e\*en  adverse  to  him. 
It  is  also  held  that  the  Pennsylvania  sUtute  of  1887  (P.  L. 
158,  Sec  2b),  which  forbids  husband  and  wife  to  testify 
"'  against  each  other,''  does  not  render  the  testimony  of  a 
wife  incompetent  in  support  of  a  daim  filed  by  her  against 
her  husband's  estate  in  bankruptcy.  See  in  connection  with 
this  case  Nuding  v.  Urich,  169  P^  289. 

The  Supreme  G>urt  of  Pennsylvania,  holding  that  a  hus- 
band may  make  a  valid  gift  to  his  wife  by  transferring  an 
oMst  account  to  her  name,  though  she  knows  noth- 
Travw  ing  of  the  transaction  at  Sie  time,  holds  tfiat 
where  a  husband  transferred  an  account  with  certain  stodc- 
brokers  from  his  own  name  to  that  of  his  wife^  and  the 
brokers  made  the  transfer  on  their  books  and  thereafter 
sold  the  securities  in  an  action  for  a  debt  of  the  husband 
without  notice  to  the  wife  or  to  the  husband,  who  w*as 
managing  her  account,  the  wife  could  sustain  trover  there* 
for:  Sparks  v.  Hurley,  57  Atl.  364.  See  also  Roberts's 
Appeal,  85  P^  84. 
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INJUNCTIONS. 

A  railroad  company  is  entitled  to  injunction  to  restrain 
ticket  brokers  from  buying  and  selling  tickets  issued  by  it 

Ticket        to  persons  who,  in  consideration  of  reduced 

Br«k«ragt     rates,  havc  contracted  not  to  transfer  the  same» 

the  non-transferability  being  stated  on  their  face:   United 

States  Circuit  Court  (Eastern  District  of  Louisiana)   in 

Louisz'ille  and  N.  R.  Co.  v.  Biticnnan,  128  Fed.  176. 


JOINT  TORT  FEASORS. 

The  Court  of  Appeals  of  Kentucky  decides  in  Louisville 
and  Evansvillc  Mail  Co.  v.  Barnes's  Adm'r,  79  S.  \V.  261, 
RdcMt  of  that  the  acceptance  by  one,  who  has  a  cause  of 
oac:  Effect  actiou  agaiust  two  joint  tort  feasors,  of  a  sum 
of  money  from  one  of  them  in  part  satisfaction  and  in  con- 
sideration of  a  release  of  the  tort  feasor  making  the  payment 
does  not  preclude  recovery  against  the  oth^.  Compare 
Snow  V.  Chandler,  10  N.  H.  92. 


JUDGMENTS. 

The  Supreme  Court  of  Kansas  decides  in  Clevenger  v. 
Pigl^y»  75  P^c.  looi,  that  in  an  action  to  forectose  a  mort- 
c^isterai  S*^gt  given  by  the  owner  of  land  jointly  with 
AftMk:  the  guardian  of  his  insane  wife  the  District 
jurtodicttoa  Cq^^  has  jurisdiction  to  determine  whether  or 
not  the  premises  were  a  homestead  at  the  time  the  mortgage 
was  executed,  and  to  decide  whether  or  not  the  instrument 
expressed  the  joint  consent  of  husband  and  wife;  and  a 
judgment  involving  an  erroneous  decision  of  those  matters 
is  not  open  to  collateral  attack,  but  is  valid* and  binding 
upon  the  parties  and  their  privies  until  corrected  in  a  direct 
proceeding  for  that  purpose.  The  case  presents  a  very 
careful  review  of  the  authorities  in  point  With  it  should 
be  compared  the  decision  in  IVatkins  Land  and  Mortgage 
Co.  v.  Mullin,  62  Kan,  i. 
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LAJCDLOKD  AMD  TEM AMT. 

In  EMmger  ▼.  BM,  S7  Ad.  572,  h  mpgand  thtt  a  t 
iToiD  moaui  10  moaiD  noimwi  nis  uifiuiora  01 «  cncK  » ins 
J,      waD  of  the  bnilding^p  and  that  he  would  nove  if 
I  ^     sf  were  not  repaiied.    The  landlord  promised  to 

'*""^  rqiair,  but  failed  to  do  10,  and  the  XnMko^  fdl, 
injuring  the  tenant's  property.  It  is  decided  by  the  Supreme 
Court  of  Penns^vania  diat  the  tenant  had  a  right  of  actioo 
against  the  landlord,  the  general  principle,  beii^  laid  down 
tbit  where  a  landlord  foils  to  make  rqiairs  as  promised,  and 
in  consequence  the  building  falls  and  damages  the  tennt's 
property,  the  landlord  is  liable. 


In  Oppenheimer  v.  Clunie,  75  Psc  899,  the  Supreme 
Court  of  California  holds  that  a  lessee  of  a  theatre  will  be 
held  to  have  acquiesced  in  the  lease  after  the 
knowledge  of  the  facts,  and  so  is  not  entitled  to 
rescind  it  for  fraudulent  representations  of  the  lessor  that 
the  exits  and  stairways  were  sufficiently  lar^  and  in  the 
proper  places  for  emptying  the  theatre,  he  havmg  taken  pos* 
session  and  used  it  a  season  before  attempting  to  resand. 
It  is  further  decided  that  the  report  of  a  grand  jury  as  to 
the  unsafe  condition  of  a  theatre  is  hearsay  and  not  admissi* 
Ue  in  an  action  to  rescind  a  lease  of  the  dieatre.  With  the 
first  decision  compare  Cotton  v.  Stanford,  82  CaL  399. 


UMITATIONS. 

In  Linck  w.Linck,  79  S.  W,  478,  the  St.  Louis  Court  of 
Appeals  of  Missouri  decides  that  under  the  Missouri  law 
jf^^^      exempting  married  woman  from  the  operation 
wmmbs      of  the  Statute  of  Limitations  during  coverture» 
^Aifa^fte"^    the  statute  docs  not  run  against  a  wife's  right 
of  action  for  alienation  of  her  husband's  affec- 
tion until  termination  of  the  coverture. 
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MORTGAGES. 

In  Kennedy  w  Gibson,  75  Pac.  1044,  it  is  decided  by  the 
Supreme  Court  of  Kansas  that  where  a  promissory  note 
CMMractifst  provides  that  default  in  the  payments  of  interest 
oytioa  !■  shall  mature  the  whole  debt  at  the  option  of  the 
"'*'*  holder,  and  a  mortgage  given  to  secure  payment 
of  the  note  provides  that  defaults  shall  mature  the  debt,  but 
makes  no  mention  of  an  option  in  the  holder,  the  provision 
in  the  note  will  control.  See  Hutchinson  v.  Benedict,  49 
Kans.  545. 


MUNICIPAL  CORPORATIONS. 

In  Fox  V.  City  of  Philadelphia,  57  Atl.  356,  the  Supreme 
Court  of  Pennsylvania  decides  that  where  a  city  operates 
Elevators:  an  clcvator  in  a  public  building,  which  building 
LMiiity  ^vas  at  the  time  of  the  accident  in  the  control 
of  the  city,  and  where  the  elevator  was  used  in  carrying  the 
public  to  the  courts,  the  city  is  liable  to  a  passenger  injured 
b)'  the  negligence  of  the  operator,  and  the  rule  applicabk  to 
common  carriers,  that  the  happening  of  an  accident  to  a 
passenger  raises  prima  facie  a  presumption  of  n^ligence  on 
the  part  of  the  carrier,  applies.  Compare  McClain  v.  Het^ 
derson,  187  Pa.  283,  and  Hartford  Deposit  Co.  v.  SolKH, 
172  111.  222. 


The  Supreme  Court  of  Rhode  Island  decides  in  Fox  v. 

Clarke,  57  Atl.  305,  that  a  bicycle  rider  is  not  entitled  to 

strMU:       recover  for  injuries  sustained  by  reason  of  a 

oHt€Ut      defect  in  the  street  where  the  defect  would  not 

BicydM       jjj^^.^  caused  injury  to  an  ordinary  traveller. 

Compare  State  v.  Collins,  16  R.  I.  371,  whertf  it  was  hdd 

that  a  bic}xle  was  a  vehicle  within  the  meaning  of  a  statute  ' 

requiring  one  travelling  on  a  highway  with  **  any  carriage  or 

other  vehicle"  to  turn  to  the  right.    The  practical  bearing 

of  the  above  decision  is.  of  course,  very  important    Another 

vcrj'  recent  decision,  City  of  Louisville  v.  Keher,  79  S.  W. 

270,  is  of  special  intere^  in  this  connection. 
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NEGUGENCE. 

In  Saylor  v.  Parsotis,  98  N.  W.  500,  the  Supreme  Court 
of  Iowa  holds  that  one  who  seeks  to  rescue  another  from 
CMrtribatory  imminent  danger,  thereby  imperilling  his  own 
N«tiistac«  life,  is  not,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence.  The  recent  case  in  Penn^lvania  of 
Corbin  v.  Philadelphia,  195  Pa.  461,  where  the  Supreme 
Court  in  a  divided  opinion  reached  the  same  conclusion,  will 
be  recalled. 


PARENT  AND  CHILD. 

In  Aycock  v.  Hatnpton,  36  S.  245,  the  Supreme  Court  of 
Mississippi  holds  that  the  putative  father  of  a  bastard  diild, 
^^^^  who  is  able  to  take  care  of  and  support  it,  is 
"*  ^  entitled  to  its  custody  after  the  death  of  the 
mother.  There  seems  to  be  not  mudi  authority  in  this  coun- 
try on  this  question.  See,  however,  Commotiwealih  v.  An- 
derson,  i  Adun.  55. 

In  James  v.  Alter,  57  Atl.  476,  the  Court  of  Chancery  of 
New  Jersey  decides  that  a  gift  by  a  fattier  to  his  chiklren 
OHiti  of  his  entire  property  remaining  after  previous 
R«vMattoa  transfers  to  them,  and  constituting  the  balance 
of  his  savings,  made  without  any  advice  when  his  second 
wife,  who  had  separated  from  him,  was  threatening  him 
with  XegaX  proceedings  for  support,  and  containing  no  power 
of  revocation  and  without  any  provision  for  his  future  sup- 
port, may  be  revoked,  though  executed  without  any  undue 
influence  of  the  children.  But  it  is  further  held,  on  the  other 
hand,  that  where  a  father  has  exeaited  a  gift  of  property  to 
his  children,  and  they  have  received  the  income,  relying  on 
the  gift  of  it,  and  have  expended  it  mainly  as  the  father 
dire^ed,  on  the  revocation  of  the  gift  the  income  caimot 
be  recovered. 


PARTITION. 
In  Sumner  v.  Early,  46  S.  E.  492,  the  Supreme  Court  of 

North  Carolina  holds  tirat  where  tenants  in  common  of  one 
tract  of  land  and  tenants  \n  common  of  another 
mutually  agreed  that  all  the  lands  should  be 

partitioned  "as  if  they  held  the  said  lands  as  tenants  in 

common,*'  the  remedy  on  the  refusal  of  the  tenants  in  com- 
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PARTITION  (Ccmtinued). 

men  of  one  of  the  tracts  to  carry  out  the  agreement  is  by 
suit  for  sjiecific  performance,  and  not  by  a  special  proceeding 
for  partition,  the  agreement  being  executory  only. 


STATUTE  OF  FRAUDS. 

In  Stccn  V.  Kirk  pat  rick,  36  S.  140,  the  Supreme  Qmrt  of 
Mississippi  holds  that  an  agreement  is  not  within  the  Statute 
Atrccmcat  !■  oi  Frauds,  as  *'  upon  consideration  of  marriage*' 
coati4cratioa  where  it  is  made  after  the  contract  to  marry  has 
of  MMTiagt  be^nic  binding,  though  it  is  in  contemplation 
of  marriage.  See  i  Bishop  Married  Women,  Sec.  806; 
RainboU  v.  East,  56  Ind.  538. 


T.^ATION. 

The  method  of  taxation  adopted  where  a  corporation  it 
doing  a  business  both  intrastate  and  interstate  is  considered 
Noa-RctMeat    '"  Jontes  C.  Forgo  V.  IVHIiam  H.  Hart,  24 

Esprctt  S.  C.  R.  498,  where  the  Supreme  Court  of  the 
MtkT^BMto  United  States  holds  that  personal  property 
**  **  owned  by  a  non-resident  express  company  and 
situated  outside  the  state  cannot  be  taken  into  account  in 
fixing  the  value,  for  taxation,  of  its  property  within  the 
state,  on  a  mileage  basis,  on  the  theory  that  it  gave  the  credit 
necessary  for  carrying  on  the  business  in  the  state,  where  the 
resulting  assessment  is  greatly  in  excess  oi  the  value  of  the 
total  g(K)d-will  of  the  company,  measured  by  the  difference 
between  its  tangible  assets  and  the  total  vahie  of  its  rtock. 
See  in  connection  with  this  case  Maine  v.  Grand  Trunk  RaU- 
way  Company,  142  U.  S.  217.  It  is  further  held  that  tender 
is  hot  a  prerequisite  to  injunctive  relief  against  an  assesih 
ment  for  taxation  made  upon  unconstitutional  principles. 
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USURY. 

The  Court  of  Civil  Appcab  of  Texas  decides  in  SoMthim 
Trading  Co.  v.  Stale  National  Bank  of  Ft.  IVorih,  79  S.  W. 
644,  that  the  fact  that  a  borrower,  in  ^er  to 
secure  a  loan,  agrees  to  pay  not  <MiIy  legal  in* 
terest,  but  also  a  judgment  on  whidi  he  rad  the 
lender  are  liable,  does  not  render  the  loan  usurious,  even 
though  the  judgment  is  one  on  whidi  contribution  coidd  not 
be  enforced   (x>mpare  Camion  v.  Kille,  14  K.J.  Eq.  232. 


WITNESSES. 

In  Delaware  the  rule  of  the  common  law  prevails  that  a 
wife  may  not  testify  in  behalf  of  her  husband  in  a  criminal 
^s  proceeding.  Recognizing  this  rule,  the  Court 
of  General  Sessions  of  Delaware  decides  in  State 
V.  Smith,  S7  AtL  368,  that  the  wife  of  one  of 
two  defendants  jointly  indicted  for  larceny  is  a  oonipetent 
witness  for  the  defendant  who  is  not  her  husband.  It  is 
therefore  held  that  a  severance  will  not  be  granted  to  one 
of  two  defendants  jointly  indicted  for  larceny  on  the  ground 
that  the  wife  of  the  other  defendant  is  an  important  witness 
for  the  defendant  asking  the  se\*erance.  See  in  connection 
with  this  case  The  United  States  v.  Awdatte,  6  Blandii  76. 

The  New  York  law  similar  to  the  law  in  most  states  pro- 
hibits disclosure  by  a  physician  of  professional  informiaition 
p>y*te'fit  ^^^^^  while  he  is  acting  in  a  professional 
capacity  and  where  sudi  information  is  necessary 
to  enable  him  so  to  act.  In  Meyer  v.  Supreme  Lodge  K.  P., 
70  N.  E.  IlL,  the  Court  of  Appeals  of  New  York  holds  that 
this  provision  applies  where  a  phj'sician  is  called  to  treat  a 
patieiit  against  tiie  will  of  the  patient.  The  case  is  carefully 
discuss(|d  on  both  sides,  there  being  two  dissenting  justices 
and  one  dissenting  opinioiL  .  See  and  compare  People  ▼. 
Sliuey,  137  N.  Y.  570,  where  it  is  held  that  when  a  phyridan 
is  Sent  by  a  prosecuting  officer  to  make  a  report  upon  the 
sanity  of  a  prisoner,  if  he  does  not  treat  or  prescribe  for  the  . 
subject,  statements  of  the  latter  are  not  protected. 
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LiBO.— Newspaper  Corporation — ^Mauce  op  Repobtbb— 
Punitive  Damages. — ^NVilles,  J.,  in  Barurick  v.  English  Joini 
Stock  Bank  (1867),  Ex.  Ch.  L.  R.,  2  Ex.  259,  said,  ''The 
master  is  answerable  for  every  such  wrong  of  the  servant  or 
agent  as  is  committed  in  the  course  of  the  service  and  for  the 
master's  benefit,  though  no  express  command  or  privity  of  the 
master  be  proved.**  In  other  words,  the  doctrine  of  "re* 
spondeat  snperiof^'  is  something  more  than  a  pedantic  ex- 
pression  of  the  law.  Bladcstone  recognizes  it  and  bases  its 
existence  upon  the  principle  that  the  agent  acts  under  an  **  im* 
plied  command''  (Vol.  i,  417).  Shaw,  C  T.  (Mass.),  in  Pwr^ 
well  V.  Boston  and  Worcester  Railroad  Corporation  (1842), 
4  &Iet.  49,  and  Bigelow,  L.  C.  688,  had  this  to  say,  *"  This  rule 
is  obviously  founded  on  the  great  principle  of  social  du^,  that 
every  man  in  the  management  of  his  own  affairs,  whether  by 
himself  or  by  his  agents  or  servants,  shall  conduct  than  as  not 
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to  injure  another;  and  if  he  does  not»  and  another  therdiy  sna* 
tains  damage,  he  shall  answer  for  ft** 

Aside,  however,  from  the  reason  for  the  existence  of  the  mk, 
we  have  to  inquire  whether  or  not,  in  the  various  jurisdictioniy 
it  is  to  be  applied  with  all  its  rigor  and  severity  with  reference 
to  an  action  of  libel  against  a  newspaper  corporation,  thrown 
liable  solely  through  the  hatred  and  enmity  a  reporter  bore  one 
concerning  whom  he  wrote. 

In  the  case  of  Clifford  v.  Press  Publishing  Company  et  at. 
(1903),  cited  in  79  N.  Y.  Supp.  767,  and  113  N.  Y.  St  Re- 
porter, there  were  two  defendants — the  Press  Publishing  Com- 
pany, which  published,  and  Judson  P.  Worrell,  the  reporter 
who  wrote  the  libellous  article.  The  following  was  responsible 
for  the  suit :  "  Jacob  Dasher,  who  was  shot  some  time  ago  in 
Stapleton  by  Frederick  Qifford,  a  saloon-keeper,  on  the  comer 
of  Canal  and  Bay  Streets,  during  a  street  fight,  was  discharged 
yesterday.**  Both  defendants  admitted  the  falsity  of  the  state- 
ment, and  it  appeared  upon  the  trial  that  at  previous  timies  true 
accounts  of  the  occurrence  referred  to  had  been  published  in  the 
defendant  corporation's  newspaper,  correctly  giving  the  name 
of  him  who  committed  the  assault,  and  who  was  plaintiff's 
brother,  and  stating  that  he  had  been  held  to  await  the  action  of 
the  grand  jury.  The  question  upon  the  trial  was  whether  the 
misstatement  was  intentional.  The  trial  judge  rejected  evi- 
dence as  against  the  corporation  tending  to  diow  malice  towards 
the  plaintiff  on  the  part  of  the  reporter. 

Upon  appeal  to  the  Supreme  Court  the  ruling  of  the  court 
below  was  reversed  and  a  new  trial  ordered,  in  the  foHowing 
language,  by  O'Brien,  C  J.: 

"'  We  have  reached  the  conclusion,  therefore,  that  it  is  com- 
petent in  libel  cases  to  prove  as  against  a  newspaper  corpora- 
tion the  motives  which  inspired  the  publication,  and  that  if  they 
were  shown  to  be  good  they  mav  be  relied  upon  for  the  purpose 
of  mitigating  damages,  and  if  bad,  of  enhancing  theuL  It 
follows,  as  the  mqtivesof  a  coiporation  can  onW  be  shown 
through  the  acts  and 'feelings  of  its  agents  and.  officers,  that  it 
is  competent  to  prove,  for  the  purpose  of  recovering  punitive- 
damages,  the  ill-will  or  malice  which  existed  at  the  time  on  the 
part  of  those  who  are  responsible  for  the  publication  of  the 
libel,  and  which  it  can  be  shown  influenced  the  publication." 

From  this  opinion  Ingraham,  J.,  dissents;  but  the  facts  in 
the  case  of  Krugtr  v.  Pitass  (1900),  162  N.  Y.  154,  upon  wMdi 
he  relies,  may  easily  be  distinguished  from  the  state  of  facts 
under  discission.  In  this  case  there  were  three  defendants, 
each  of  whom  testified  he  had  no  malice  or  ill-will  towards  the 
plaintiff,  and  the  latter*  in  order  to  show  express  malice,  justi- 
fying a  recover^'  of  punitive  damages,  sought  to  prove  as  against 
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all  that  several  years  before  the  publication  one  of  them,  who 
knew  nothing  about  the  article  until  it  had  been  published,  had 
made  statements  expressing  contempt  and  ill-will  for  the  plain- 
tiff  never  heard  by  or  communicated  to  the  other  defendants 
before  the  publication.  The  evidence  being  admitted,  and  the 
judgment  being  recovered  against  all  the  defendants,  was,  tqxm 
appeal,  reversed. 

It  seems  strange  that  in  the  case  of  Clifford  v.  Press  Publish' 
ing  Co,,  supra,  that  of  Bruce  v.  Reed  (1883),  104  Pa.  St.  408, 
was  not  referred  to.  The  two  cases  are  almost  in  point,  at  least 
essentially  so.  Mercur,  C.  J.,  delivering  the  opinion  of  the 
court  in  the  Pennsylvania  case,  said,  *'  If  the  libel  was  written 
under  his  (the  editor's)  authority  and  in  furtherance  of  their 
(the  proprietors')  business,  they  (the  proprietor!)  arc  re- 
sponsible whether  the  wrong  resulted  from  his  (the  editor's) 
mere  negligence  or  from  a  wanton  and  reckless  purpose  to  ac- 
complish the  business  in  an  unlawful  manner." 

Wood  on  Master  and  Ser\'ant,  pp.  576-83,  enunciates  the 
Xew  York  and  Pennsylvania  rule. 

The  exact  point,  however,  in  Clifford  v.  Press  Publishing 
Company  seems  to  have  arisen  in  but  comparatively  few  juris- 
dictions, and  how  it  would  be  decided  can  only  be  conjectured 
from  somewhat  similar  cases. 

Manifestly,  in  the  case  under  discussion  the  proprietors  would 
not  knowingly  have  permitted  such  an  article  to  be  published, — 
this  inference  must  be  taken, — consequently,  are  they  (the  pro- 
prietors) to  be  mulcted  in  punitive  damages  because  an  employ^ 
did  an  act  which,  had  it  come  under  their  cognizance,  would 
not  have  been  permitted?  At  first  blush  it  seems  a  harsh  rule 
that  would  so  hold  a  corporation  for  an  act  done  solely  for  the 
gratification  of  a  servant's  malice.  But  in  a  day  when  almost 
ever}'  business  of  any  importance  is  incorporated  for  the  pur- 
pose of  enjoying  the  privileges  and  immunities  granted  by  law, 
and  in  which  individuals  cannot  share,  some  rules  must  be 
harsh— or,  rather,  not  harsh,  but  severe — ^if  the  individual  is  to 
have  secured  to  him  certain  rights  which  it  wOuld  be  inimical 
even  to  jeopardize. 

In  this  case  the  reporter  probably  had  an  "  assignment,**  and 
the  events  which  he  reported  thereunder  were  undoubtedly 
taken  by  his  editor  to  be  true ;  any  benefits  arising  out  of  the 
matters  reported  and  published  accrued  to  the  corporation;  it 
seems  to  us,  with  submission,  that  the  corporation  should  bear 
the  incidental  burdens. 

Cooley's  Law  of  Torts,  page  228,  contains  this  statement, 
*'  The  publisher  of  a  newspaper  must,  at  his  peril,  see  that  the 
supervision  of  his  business  is  such  as  to  exclude  all  libeDons 
publications,  and  he  is  responsible,  though  one  is  made  without 
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his  knowledge,  and  noCwtthsUnding  stringent  rq^ulations  mide 
by  himsell,  which,  if  observed,  would  have  wevented  it*^ 

In  Comfnerciat  Gautte  Co.  v.  Grooms  (i889)»  lo  Olno  Dif. 
Reprint,  489,  and  21  Ohio  Weekly  Law  bulletin,  page  mo^  it 
was  held  that  if  the  €sap)oyi  with  whom  authcnnty  and  dis- 
*  «retion  to  puUisb  the  libd  was  intrusted  was  guilty  of  actual 
malice  towardsthe  plaintiff,  the  newspaper  corporation  is  liable 
in  exemplary  damages  for  the  publication  of  the  libd. 

The  court  held  m  Morning  Journal  As^n  v.  Rutherford 
(i8s^),  51  Fed.  Rep.  513,  and  U.  S.  App.  296,  that  it  was 
proper  to  instruct  the  jury  that  if  the  article  was  wantonly  pub- 
lished, without  inquiry,  or  justifiable  motive,  or  under  cnrcum- 
stances  of  gross*  negligence,  it  was  their  (the  jury%)  right  to 
award,  besides  iactual  damages,^such  punitive  or  exemplaiy 
damages  as  the  facts  warranted. 

To  the  same  effect  see  Press  Publishing  Company  v.  Me^ 
Donald,  63  Fed.  ^38  (1894) ;  Mallory  v.  Bennett  (1883),  15 
Fed.  371. 

Hai9tes  v.  Schults  (1888),  50  N.  J.  Law  (21  Vroom)  481, 
14  Atl.  Rep.  488,  hdd  that  where  libellous  language  is  inserted 
in  a -newspaper  by  a  reporter  without  the  knowledge  or  consent 
of  the  proprietor  the  latter  is  liable  to  the  extent  of  oom- 
pensatory  damages,  and  for  punitive  damages  only  on  pioof 
from  which  his  approval  of  his  employe's  conduct  may  be 
Iwally  inferred. 

In  Goodrich  v.  Stone  (1846),  52  Mass.  (11  Metcalf)  486^  the 
proprietor  and  publisher  of  a  newspaper,  being  sued  for  a  libd 
published  in  his  paper,  filed  a  specincation  of  defence  stating 
that  he  should  prove  that  the  publication  complained  of  was 
inserted  in  his  paper  during  his  absence,  without  his  consent  or 
knowledge,  by  accident,  and  without  th^  knowledge  or  agency 
of  any  person  in  his  ennplo}-ment  On  the  trial  it  appeared  that 
the  defendant  had  employed  F.  to  print  the  newspaper,  that  F. 
employed  several  workmen  under  htm,  and  that  S.,  one  of 
F.'s  worionen,  set  up  the  libellous  artide  in  the  absence  of  the 
defendant  and  of  the  editor  of  the  p^per.  The  defendant  pro- 
posed to  ask  a  witness  **  if,  at  or  aoout  the  time  S.  printed  the 
artide,  or  set  it  up,  he"  (the  witness)  ''  heard  him  express  ill* 
will  towards  the  plaintiff;  and,  if  so,  what  he  said."  Hdd  the 
question  could  not  be  put. 

In  Detroit  Daily  Post  Company  et  at.  v.  McArthur  (1868), 
3  Jemison  (Mich.)  447,  the  court  say:  ''  The  empbyment  of 
competent  editors,  the  supervision  by  proper  persons  of  all  that 
is  to  be  inserted,  and  the  establishment  and  habitual  enforcement 
of  such  rules  as  would  probably  exclude  improper  items  should 
exempt  a  publisher  from  any  aggravation  of  damages  on 
account  of  the  express  malice  of  his  subordinates,  for  any  libd 
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published  without  his  privity  or  approval.  But  if  it-  should 
appear  that  he  was  wanting  in  reasonable  care  to  prevent  abuses, 
he  would  be  liable  to  increased  damages  for  his  oivn  misconduct, 
which  might  fairly  be  regarded  as  identifying  him  with  facts 
which  he  took  no  pains  to  suppress.** 

Aikhts  V.  Johnson  (1870),  43  Vt  78,  held  that  a  journalist 
cannot  protect  himself  from  the  consequences  of  puDlishing  a 
libellous  article  by  assurances  of  its  truthfulness,  and  by  a  con- 
tract  of  indemnity  from  the  writer  of  the  libel.  This  case  comes 
within  the  rule  that  there  can  be  no  contribution  between  joint 
wrongdoers. 

In  Childers  v.  Mercury  P.  and  P.  Company  (1894),  105  Cal. 
284,  we  find  that  "  Exemplary  damages  may  be  recovered  when 
malice  on  the  part  of  the  defendant  is  esublished  as  a  fact,  either 
actually,  or  by  presumption  or  b^  inference  of  fact  from  the 
libellous  character  of  the  publication. 

Syndcr  v.  Fulton  (1870),  34  Md.  ia8,  was  a  case  in  which 
the  court  held  that,  if  the  publication  proceed  from  express 
malice  or  ill-will,  the  jury  may  award  such  exemplary  or  puni- 
tive damages  as  they  may  think  the  facts  of  the  case  justify. 

To  the  same  effect  see  Knight  v.  Foster  ( 1859),  39  N.  H.  576. 

The  trend  of  the  law  seems  to  be  towards  the  New  York  and 
Pennsylvania  doctrines  and,  with  submission,  we  think  the  de- 
ciskms  enunciating  it  are  sound.  The  public  has  a  ri^  to 
expect  that  newspaper  reporters  are  under  such  surveillanoe 
that  nothing  libellous  will  appear  in  their  proprietors*  papers; 
otherwise  the  press  might  easily  become  me  machine  of  un- 
scrupulous individuals  who  sought  not  to  inform  the  public  as 
to  current  events,  but  rather  to  impair  reputations.  If  for  any 
reason  proper  surveillance  is  not  exercised  over  officers  and 
agents,  the  fault  lies  with  the  corporation,  and  they  should  re- 
spond accordingly. 

In  many  of  the  states  the  point  here  raised  has  never  been 
decisively  decided;  nevertheless,  the  admission  of  evidence  in 
somewhat  similar  cases  shows  a  leaning  towards  the  New  York 
doctrine.  The  decision  in  Clifford  v.  Press  Publishing  Com^ 
pany  is  important,  and  a  few  years  w*ill  doubtless  see  the  couits 
in  the  various  jurisdictions  either  adoptuig  or  registering  it 
We  think  the  cases  already  decided  whidi  in  any.  way  bear  tmon 
the  point  justify  the  belief  that  it  will  soon  become  settled  law 
**  tfiat  it  is  competent  to  prove,  for  the  purpose  of  recovering 
punitive  damages,  the  ill-will  or  malice  which  existed  at  the 
time  on  the  part  of  those  who  are  responsible  for  the  publication 
of  the  libd,  and  which  it  can  be  shown  influenced  the  pub^ 
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A  Text-Book  of  the  Patent  Laws  of  the  United  States 
OF  America.  By  Albert  H.  Walker.  Fourth  Editioo. 
F^.  775.  New  York :  Baker,  Voorhis  &  Co.  1904. 
**  Walker  on  Patents"  has  been  for  many  years  a  standard 
work  on  patents  in  the  United  States.  It  has  maintained  this 
position  ever  since  its  first  publication  in  1883.  Each  succeed* 
ing  edition  has  had  the  advantage  of  the  author's  personal 
supervision.  The  author  states  that  the  present  edition  contains 
more  than  six  hundred  new  points  of  law.  The  cases  are 
brought  down  to  date  and  the  recent  statutes  added.  Perhaps 
it  may  be  mentioned,  as  it  is  a  rare  virtue  in  a  text-book,  tint 
the  present  writer  has  found  by  personal  experience  that  the 
cases  mentioned  in  the  notes  invariably  support  the  text;  in 
other  words,  that  the  book  bears  throughout  evidence  of  the 
personal  work  of  Mr.  Walker. 

IV.  D.  L. 


The  Bankruptcy  Act  of  1898,  Annotated  and  ExpLAiNEa 

By  John  M.  Gould  and  Arthur  W.  Blakemorb.    P|>.  263. 

Boston :  Little,  Brown  &  Company.    1904. 

Among  the  numerous  annotations  and  explanations,  the 
authors  have  included  the  amendments  to  the  act,  all  the  im- 
portant and  latest  federal  and  state  decisions,  and  the  General 
Orders  and  Forms  established  by  the  United  States  Supreme 
Court.  These  latter  can  freely  and  easily  be  obtained  in  more 
valuable  form  by  requesting  the  clerk  of  the  above  court  to 
send  them. 

From  its  inception,  the  Bankruptcy  Law  of  1898  has  been  the 
subject  of  much  thought  and  attention.  It  has  clauses  obscure 
and  perplexing,  and  the  notes  to  every  such  dause  and  cveiy 
other  clause  in  the  act  must  necessarily  have  been  a  thing  to  be 
desired  and  carefully  looked  for  among  the  profession.  The 
authors  have  been  justified  in  waiting  a  reasonable  bpse  of 
time  in  order  to  ascertain  the  judicial  construction  of  eadi  sec^ 
tion  of  the  act.  Having  carefully  considered  and  annotated 
almost  every  clause  of  the  act,  the  authors  feel  that  they  have 
produced  the  most  thorough  and  most  useful  treatment  existing 
of  the  Statute  of  1898.  We  can  do  little  more  than  readily  in- 
dorse the  introduction,  and  assure  our  readers  that  there' is  a 
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novel  and  commendable  show  of  consistency  between  the  cases 
and  the  statements  they  are  connected  with.  '*  This  book  doubt- 
less contains  everything  that  the  practising  lawyer  needs  on  this 
subject,  as  it  combines  the  information  furnished  by  both  a 
digest  and  a  text-book  of  bankruptcy  law  and  practice/' 

£.  //•  B, 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL 
PERIODICALS. 

Albany  Law  Journal.— May. 

Alton  Brooks  Parker.  Charles  J.  Hailes.  If  those  who  are  incliocd 
to  accept  the  newspaper  allegations  that  Judge  Parker's  career  has  been 
obscure,  and  that  the  reasons  for  his  being  proposed  as  a  candidate  by 
one  of  the  two  powerful  political  parties  of  the  country  are  still  more 
obscure,  will  read  this  article,  they  will  find  that  not  only  are  the  alle- 
gations untrue,  but  they  will  also  learn  that  if  Judge  Parker  has  not 
occupied  a  more  conspicuous  position  before  the  public  it  is  wholly 
owing  to  his  own  choice. 

He  is  also  shown  to  have  what  we  have  come  to  consider  the  noma! 
attributes  for  the  greatest  of  all  executive  offices;  he  was  bom  on  a 
farm,  taught  school  as  a  vouth,  and  had  his  living  to  make  for  himself 
in  early  manhood.  That  he  w^as  successful  is  shown  by  the  fact  that  he 
was  but  thirty-three  years  of  age  when  he  became  justice  of  the  Supreme 
Court.  The  article  is  clear,  concise,  and  leaves  a  vivid  tmpreuioo  of 
the  character  of  its  subject 

Canadian  Law  Tiicu.— May. 

The  Northern  Securities  Decision  and  the  Sherman  Anti-Tnui  Act. 
George  F.  Canfiel4>  We  have  here  another  article  atUcking  this  now 
famous  decision.  After  a  discussion  of  the  points  in  the  case  Mr.  Can- 
field  states,  with  what  he  considers  "  reasonable  certainty,"  that  '^  The 
Northern  Securities  decision  is  wrong  on  principle  and  indefensible; 
the  United  States  Supreme  Court  as  now  constituted  will  not  carry  this 
decision  to  its  logical  consequences ;  the  primary  practical  result  will  be 
that  the  Northern  Securities  Company  will  be  suppressed,  but  the  con- 
centration of  power  and  suppression  of  competition  will  continue  to 
exist;  that  the  Pennsylvania  Railroad  Company,  New  York  CentralL 
and  other  large  railways  are  safe  from  attack  by  the  United  States 
Government  under  the  existing  Anti-trust  Act;  that  the  large  in- 
dustrial combinations.  Standard  Oil,  United  States  Steel,  etc.,  are  also 
safe  in  the  same  way;  that  joint  traffic  associations  are  illegal,  even 
though  they  provide  simply  for  the  maintenance  of  reasonable  rates^ 
l>ecause  the  union  of  railway  companies  is  supposed  to  constitute  a  ' 
monopoly;  that  joint  selling  agencies  for  maintaining* prices  among  * 
competing  manufacturers  or  trading  companies  are  legal  if  not  too  big. 

Mr.  Canfield  evidently  objects  to  more  than  this  single  decision;  be 
objects  to  the  whole  trend  of  the  decisions.  It  is  plain  that  he  sees  no 
wisdom  in  any  of  the  reasons  ^ven  to  sustain  the  decision  or  in  aiur 
of  the  arguments  on  the  other  side.  He  suppresses  his  impatience  with 
them,  but  the  suppression  is  obviously  difncult.  The  line  of  attack  is 
new,  and  the  defenders  of  the  decision  may  find  it  worth  while  to 
answer  it 
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A  Brief  History  of  the  Parol  Evidence  Rule.  John  C  WignoK. 
This  very  interesting  article  traces  the  evolution  of  the  written  doco- 
ment  from  its  phase  as  the  mere  witness  to  the  transaction  whose  terns 
were  liahle  to  be  explained  and  modified  bjk  the  witnesses  who  were 
called  in  to  testify  throngh  the  period  when  the  seal  rendered  the  doen* 
mem  indispuuble*  at  least  as  to  those  sealing  it,  to  the  doctrine  of  the 
present  day,  when  the  theory  that  the  written  instnunent  cannot  be 
disputed  by  the  parties  as  to  the  terms  of  the  transaction  is  so  stronrfy 
intrenched.  A  consideration  of  the  law  of  evidence,  and  also  of  uie 
history  of  the  trial  by  jury,  leads  to  the  reflection  that  it  is  possible  that 
.  the  law  has  sometimes  shom'u  false  growths  and  that  the  fines  of  tme 
reform  lie  along  a  thorough*  study  of  these  growths  and  an  examination 
into  those  causes  by  which  it  was  deflected  from  the  tme  coarse. 

Gum  Bao.— May. 

The  ConHieting  Opinions  in  the  Merger  Case,  Brace  Wyman.  An- 
other article  upon  the  Northern  Securities  Case  could  hardly  be  deemed 
a  public  necessity,  yet  Mr.  Wyman,  by  giving  his  article  a  different 
form  and  bv  the  summing  up  at  the  end,  does  succeed  in  differentiating 
it  slightly  from  those  which  have  preceded  it  He  concludes  that  this 
decision  shows :  that  anti-trast  legislation  is  constitutional  that  Federal 
legislation  may  interfere  in  all  business  operations  which  affect  inters 
state  commerce  in  any  direct  way,  and  that  all  combinations  of  every 
sort  are  within  the  prohibition.  He  also  notes  the  opinion  of  the  five 
justices  that  the  prohibition  may  extend  only  to  unreasonMe  restraint 
of  trade. 

Some  Questions  of  Intematipnetl  Law  Arising  from  the  RussO' 
Japanese  War.  l.  Failure  to  declare  war  and  alleged  violatian  of 
Korean  Neutrality.  Amos  S.  Hershey.  Every  war  of  aiqr  proportions 
causes  a  readjustment  of  the  formerly  accepted  rales  whidi  guide  the 
nations  in  their  conduct  towards  one  another.  The  present  war  between 
Russia  and  Japan  promises  to  be  more  than  usually  fruitful  in  this  way. 
Mr.  Hershey  contends  that  Japan  was  quite  within  her  rights  in  making 
war  without  waiting  for  a  formal  declaration,  and  that  in  violating  the 
neutrality  rights  of  Korea  she  was  simply  acting  nnder  the  pressure  of 
necessity  and  therefore  was  justified^  He  does  not  go*  far  enough  bade 
into  history  to  take  into  consideration  the  fact  that  the  previous  attitude 
of  Japan  towards  Korea  was  the  cause  of  the  necessity  which  compelled 
her  to  take  such  action.  The  parallel  between  our  attitude  towards  the 
South  American  countries  does  not  seem  well  chosen,  as  we  have  not  as 
yet  attempted  to  subjugate  any  of  them.  The  development  of  <|uestioos 
in  international  law  should  be  fostered  bv  treating  such  questions  fairly 
and  impartially ;  any  other  treatment  hinders  and  greatly  hurts  the 
cause  all  nations  have  at  heart  We  have  a  right  to  ask  that  all  who 
undertake  so  grave  a  task  should  refrain  from  contending  for  one  ot 
the  other  combatant  and  should  endeavor  to  use  the  heat  engendered 
by  the  contest  to  forge  new  bonds  of  union  and  agreement  for  the 
future  betterment  of  a  law-abiding  world. 

Haivaio  Law  REvisw.--May. 

The  History  of  the  Hearsay  Rule.  John  H.  Wigmore.  Mr.  Wif^ 
more's  articles  on  Evidence  are  all  of  great  interest  and  value.    He 

B'ves  us  here  a  very  clear  and  detailed  account  of  the  growth  of  the 
earsay  Rule. 

Accord  and  Satisfaction.  Samuel  Williston.  Mr.  Williston  takes  un 
the  unsettled  points  of  the  subject  and  examines  than  with  his  usual 
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care  and  insight.  Some  of  the  points  arc:  What  effect  does  the  oa* 
executed  accord  have  upon  the  pre\*ioas  cause  of  actions  ;  the  dJAcahics 
presented  t^  a  contract  under  seal  and  a  debt  of  record;  the  require- 
ments  for  a  legalljf  effective  satisfaction,  and  the  question  whether 
accord  and  satisfaction  entered  into  by  the  creditor  with  a  person  other 
than  the  debtor  discharges  the  debt 

The  Merger  Case,  F.  C  G.  The  editors  of  the  Harvard  Law  JU* 
tneu',  not  apparently  satisfied  with  the  volume  of  periodical  literatiue 
already  published  on  this  subject,  are  said  to  have  had  this  artide  ; 


pared  at  their  request.  We  are  given  '*  three  Terseymen,  called  Morgai^ 
Hill,  and  Lamont,"  who  carry  chickens  and  eggs  to  marlwt  in  New 
York.  They  agree  to  form  a  corporation,  turning  in  as  their  only 
capital  their  horses  and  carts,  and  paying  a  few  dollars  for  their  charter. 
We  are  asked  to  consider  their  case  as  absolutely  parallel  with  that  ol 
the  Northern  Securities  Company,  and  to  recognize  the  fallacy  of  the 
decision  of  the  Supreme  Court  after  having  thus  been  shown  the  abanrd 
simplicity  of  the  question.  We  are  also  given  a  new  phaac^  *')inictioa 
of  interest/'  and  by  the  use  of  the  phrase  we  escape  from  usins  the  old 
terms,  '*  restraint  of  trade,"  "  monopolies,"  and  others  of  uat  sort* 
which  the  law  has  looked  upon  suspiciously.  We  also  see  the  Snprema 
Court  from  the  point  of  view  of  still  another  writer.  The  slight  respect 
that  periodical  writers  (other  than  biographers)  had  allowed  na  to 
retain  for  that  tribunal  seems  destined  to  oe  absolutely  destroyed  by  the 
writers  upon  this  decision. 

Law  Magazine  ahd  Rxnsw.->liay. 

The  Practical  Working  of  the  Education  Act  Rev.  R  W.  P.  Steveni. 
This  is  not  a  broad  survey  of  the  act  as  a  whole,  hot  an  examination 
into  the  practical  working  of  some  of  the  details  which  were  overlooked 
or  not  thought  of  importance  at  the  time  the  bill  was  passed.  The 
great  interest  aroused  by  the  act,  the  resistance  occasioned  by  the  at- 
tempt to  enforce  its  provisions,  the  excitement  and  deep  feeling  caused 
by  Its  passage,  are  not  touched  upon  here.  The  writer  believes  that 
whatever  changes  may  be  made  in  the  act,  the  County  Councils  will 
not  consent  to  transfer  the  power  given  them  by  this  mil  to  any  other 
body,  and  that  the  bill,  by  arousing  interest  in  public  education,  will 
secure  a  "  great  intellectual  advance  in  the  mental  level  of  the  maiics 
of  the  people."  This  latter  opinion  throws  a  curious  light  upon  the 
present  "mental  level"  of  the  masses  of  the  English  people  of  the 
present  day. 

Legal  Education  in  Italy,  H.  St  John  Mildmay.  The  lulian  student 
has  twenty  universities  in  which  he  may  pursue  the  study  of  the  law; 
sixteen  are  state  universities,  four  are  without  state  support.  Lists  arc 
here  given  of  the  subjects  covered  by  the  courses  in  these  colleges,  the 
course  being  four  years  and  the  depee  beinc  "  Dottore  in  Legge."  The 
system  presented  is  not  ideal,  but  its  chief  units  seem  to  be  the  failnrt 
to  require  examinations  at  the  end  of  each  academic  year,  and  the 
method  of  expounding  the  civil  code,  which  method  l^ves  many  im* 
portant  branches  of  the  law  untouched  by  the  student  when  he  grad- 
uates. The  fees  are  very  small,  and  exemption  may  be  obtained  even 
from  these  by  diligence  and  good  conduct 

Michigan  Law  Rrntw.->May. 

English  History  and  the  Study  of  the  English  Law,  Arthur  L]ron 
Cross.  It  may  appear  strange  that  a  plea  for  the  study  of  English 
history  as  a  part  of  the  study  of  the  English  law  should  seem  neoessarir, 
but  it  does  appear  necessary  to  Mr.  Cross,  and  he  very  eloquently  pleads 
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for  the  recognition  of  the  fact  that  a  thorough  knowledge  of  Ea^ish 
history  is  a  prerequisite  to  a  thorough  knowlcdce  off  the  English  law. 
Incidentally  be  mentions  the  need  for  a  good  edition  off  the  Year  Books^ 
and  the  ser\'ices  of  John  Brynt  ft  Gk  in  their  reprinu  off  Glanvilk^ 
Britton,  and  Home. 

One  Phase  of  Federal  Power  under  the  Commerce. CUu$e  of  the  Com- 
stitution.  John  C  Donnelly.  This  article  discusses  the  property  right  off 
access  from  the  land  to  the  na\-igable  water*  and  the  right  off  access  to 
the  upland  from  the  water.  The  doctrine  off  the  case  off  WhoeUr  t. 
Scranton  is  espedallr, discussed  and  differed  from  in  that  it  inffringes 
upon  the  righu  of  the  riparian  owner,  and  carries  the  doctrine  off  the 
Federal  power  to  an  unjust  and  unwarrantable' extent  The  article  is 
-  able  and  off  iatcictt 

Yals  Lait  JomurAL^-May  s- 

Judiciui  ConstUuHonol  Amendment  om  Itlmtroted  by  the  DevoHmHom 
of  the  Jnetitntion  of  the  Jury  from  a  Fundamental  Right  to  •  Mere 
Method  of  Procedure.  Federick  R.'Co«dert  This  very  vigoroos  and 
exccedin|[ly-  interesting  paper  cannot  be  passed  over  t^  any  person  in- 
terested in  the  constitutional  develo|mient  off  our  institutiont.  No 
analysis  can  do  it  justice.  To  copy  the  last  paragraphs  may  be,  periiapi» 
to  give  some  slight  insight  into  the  spirit  which  animates  Mr.  Oniderrs 
paper: 

**  It  seems  to  me  that  the  dan^  in  America  in  our  da^  comes  more 
largely  from  the  constantly  growing  and  all-im-ading  activity  off  govern- 
ment than  from  any  otho-  source.  While  the  Supreme  Court  camioc, 
of  course,  remain  oblivious  of  or  be  uninfluenced  by  this  tremendous 
drift  of  opinion,  it  should  be  careful  not  to  hasten  it  or  go  in  advance 
of  it  Timely  restraint  may  cause  the  reconsideratkm  off  various  halff- 
understood  policies  and  keep  our  government  in  the  line  off  evolution 
rather  than  in  that  of  revolution.' 

''Some  of  our  old  institutions  may  have  become  obsolete,  hut  they 
cost  many  years  of  effort  and  much  shedding  off  blood  to  attain,  and 
they  should  not  be  surrendered  without  careful  reflection.  Iff  the  con- 
stitutional method  off  amendment  is  too  difficult,  the  extra-constitutioaal 
method,  useful  though  it  has  been  and  will  still  be,  must  not  become  too 
easy.  If  it  does,  the  foundation  of  our  government— respect  for  our 
constitution— will  be  sapped.  It  is  said,  and  perhaps  truly,  that  past 
generations  should  not  control  the  actions  of  the  present  But  before 
we  definitely  conclude  that* our  wisdom  is  so  much  greater  than  that  off 
our  forefathers,  let  us  be  quite  sure  that  we  are  right  Above  all,  let 
not  the  Bar  delude  itself  with  fictions  and  official  theories  which  onty 
'blink  the  facts.'  Fearless  analysis,  not  lazy  acquiescence  or  unreason- 
ing vituperation,  was  never  more  needed  and  seldom  less  practised. 
The  Bar  cannot  act  intelligently  unless  it  first  thinks  clearly. 

Constitutional  Lout  of  the  United  States  as  Moulded  hy  Daniel 
Webster.  Everitt  P.  Wheeler.  '  l^tarshall  has  so  absorbed  the  attentkm 
of  periodical  writers  upon  the  1  tnakcrs  of  ihe  constitution**  off  late  that 
it  is  refreshing  to  find  a  claimant  for  another  candidate  for  similar 
honors.  The  article  is  very  valuable  for  its  review  of  the  arguments 
of  Mr.  Webslci'  and  of  great  general  iiitereft 
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THE  PROVABILITY  OF  TORT  CLAIMS  IN  BANK- 

RUPTCY. 

I.  Introductory. 

Since  the  Statute  13  Eliz.,  c.  7,  limited  the  operation  of 
the  earlier  act  of  34  Hen.  VIII,  c.  4,  to  only  such  persons 
as  have  ''  used  the  trade  of  merchandise/'  and  provided  for 
the  compulsory  liquidation  and  distribution  of  the  estates 
of  such  traders  among  their  creditors,  the  cliaracter  of 
Anglo-Saxon  legislation  upon  the  subject  of  bankruptcy  has 
remained  essentially  commercial  in  spirit  The  exigencies 
of  business  life  provide  the  need  for  bankruptcy  legislatilm, 
and  the  evolution  of  bankn  ptcy  law  is  the  result  of  statu- 
tory revision  continued  in  the  effort  to  adjust  the  law  to 
commercial  conditions  and  broaden  its  scope  so  that  the 
remedies  of  the  law  may  be  commensurate  with  the  relief 
desired  in  the  business  world.  The  discharge  of  the  bank- 
rupt from  debts,  the  extension  of  the  system  so  as  to  include 
others  than  traders,  the  incorporation  of  provisions  for 
voluntary,  in  addition  to  those  for  involuntary,  proceedings 
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mark  the  progress  of  bankraptcy  legislatkm.  A  broader 
definition  of  the  term  **  bankrupt"  has  enlarged  the  class  of 
debtors  whose  estates  may  be  administered  in  banknqitqr- 
Successive  legislation  has  enlarged  the  class  of  creditors  who 
may  take  part  in  the  bankruptcy  proceedings  as  the  possessors 
of  provable  claims,  so  that  in  Ex  parte  Adamson,  L.  R., 
8  Qi.  Div.  820,  it  was  declared  by  James,  L.  J.,  that  **  every 
debt  which  a  person  could,  either  in  his  own  name  or  in 
the  name  of  any  other  person,  recover  at  law  or  in  equity 
was  a  provable  debt  in  bankruptcy/' 

It  is  only  as  the  possessor  of  a  provable  claim  that  a  cred- 
itor is  a  party  interested  in  the  bankruptcy  proceedings. 
Only  provable  debts  are  discharged  in  kinkruptcy.  Only 
those  creditors  who  have  provable  claims  may  file  or  resist 
petitions,  vote  at  meetings  for  the  election  of  trustees  or 
other  purposes,  or  share  in  the  distribution  of  the  estate 
From  the  creditor's  point  of  view,  participation  in  the  dis- 
tribution of  the  estate  is  the  main  object  of  the  proceedings. 
The  more  numerous  is  the  class  of  creditors  entitled  to  proves 
the  larger  is  the  number  among  whom  the  estate  is  divided. 
Limitations  upon  the  right  to  prove,  therefore,  are  prop- 
erly made  in  accordance  with  the  principles  that  determine 
the  limitations  that  should  be  placed  upon  the  right  to  par- 
ticipate in  the  distribution.  In  general,  those  creditors 
should  share  in  that  distribution  whose  claims  are  based 
upon  liabilities  of  the  bankrupt  incurred  in  and  about  the 
accumulation  of  the  bankrupt's  estate.  With  req>ect  to  the 
subject  of  tort  claims,  it  is  apparent  that  in  the  applicatioa 
of  this  general  principle  it  is  necessary  to  distinguish  between 
those  torts  which  result  in  the  increase  of  the-  tort-feasor's 
estate,  such,  for  example,  as  the  wrongful  taking,  witb> 
holding,  or  conversion  of  another's  property,  and  those 
torts  which,  consisting  in  the  violation  of  the  personal 
rights  of  another,  as  in  the  case  of  libd  or  assault  and  bat- 
tery, result  in  no  mcrease  of  the  estate  of  the  tort-feasor. 
Under  the  principle  stated,  the  former  dass  of  tort  daims^ 
based  upon  liabilities  of  the  bankrupt  incurred  in  the  accu- 
mulation of  his  estate,  should  be  provable  in  bankruptcy, 
while  tort  claims  of  a  personal  character  should  not  be 
provable. .  Arid  this  a  priori  conclusion  rq>resents  Ae  gen- 
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eral  state  of  the  law.  **  Every  possible  demand,  every  possi* 
ble  claim,  every  possiUe  liability,  except  for  personal  torts, 
is  to  be  the  subject  of  proof  in  bankruptcy,''  said  James, 
L.  J.,  of  the  En^ish  law,  in  Ex  parte  Uyttvi  Coal  and  Iron 
Co.,  L.  R.  7  Ch.  App.  28.  ""  The  general  policy  of  bankrupt 
acts  has  been  not  to  include  in  provable  debts  claims  for 
damages  for  personal  wrongs,''  declared  a  United  States 
District  Court  in  In  re  Hirschman,  4  A.  B.  R*  715. 

If,  dien,  it  is  assumed  as  the  first  test  for  the  provability 
of  tort  claims,  whether  they  arose  from  wrongs  leading  to 
the  increase  of  the  bankrupt,  tlie  tort-feasor's  estate,  before 
the  conclusion  is  drawn  that  no  claims  are  provable  in  re- 
spect of  personal  torts,  which  result  in  no  increase  of  the 
wrong-doer's  estate,  there  is  another  principle  of  classifica- 
tion that  must  be  applied.  Tort  claims  may  be  liquidated 
and  the  cause  of  action  merged  in  a  judgment,  or  they  may 
be  unliquidated.  When  reduced  to  judgment  daims  for  per- 
sonal torts  acquire,  as  judgments,  qualities  they  theretofore 
did  not  possess.  They  become  a  species  of  property  for  the 
first  time.  They  then  become  assignaUe,  they  pass  as  prop- 
erty from  a  decedent  to  his  representatives.  As  the  owner 
of  a  judgment  the  injured  party  may  issue  execution  and 
out  of  the  estate  of  the  tort-feasor  obtain  pecuniary  satis- 
faction for  the  wrong  done.  When,  then,  an  unliquidated 
claim  for  a  personal  tort  is  reduced  to  judgment  it  should 
be  admitted  to  proof  in  bankruptcy  like  all  other  judgments. 
Bankruptcy  has  been  said  to  be  an  execution  in  favor  of 
aH  creditors,  and  though  from  the  dass  of  creditors,  within 
the  meaning  of  that  statement,  creditors  possessing  only 
unliquidated  claims  for  personal  torts  be  exduded,  there  is 
no  reason  to  exdude  them  when  thdr  claims  are  merged 
in  judgments  upon  whidi  they  could  themsdves  have  issued 
execution  had  bankruptcy  not  intervened.  It  follows,  then, 
that  tort  daims  diould  be  provable  in  bankruptqr  when 
liquidated  and  reduced  to  judgment  before  the  initiation 
of  bankrupt^  proceedings,  tfie  time  when  the  provability 
of  daims  is  determined;  and  if  not  in  judgment  at  that 
time,  tort  daims  should  be  provable  when  they  arise  from 
wrongs  which  enridied  the  bankrupt's  estate,  and  should 
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not  be  provable  when  they  arise  from  wrongs  of  a  personal 
character  that  do  not  enrich  the  bankrupt's  estate. 

These  conclusions  represent,  speaking  broadly,  the  conchi- 
sions  to  be  reached  as  well  from  a  study  of  the  modem 
bankruptcy  statutes,  English  and  American,  and  the  de- 
cisions construing  them,  as  from  a  consideration  of  the 
general  principles  that  should  determine  the  question  of  the 
provability  of  claims. 

Since,  however,  bankruptcy  law  is  statutory,  the  prova- 
bility of  claims  in  practice  nuist  be  determined  by  a  study 
of  the  statute  and  not  from  any  considerations  derived  from 
general  principles.  Congress  has  legislated  upon  the  sub- 
ject, and  according  as  the  Act  of  1898  admits  of  or  denies 
the  right  of  proof,  claims  are  or  are  not  provable.  Only 
in  the  construction  of  the  statute  is  there  any  opportunity 
for  moulding  statutory  law,  as  a  fact,  to  conform  to  the 
general  results  attained  under  other  laws  or  from  general 
principles ;  and  it  is  worthy  of  notice,  as  the  provisions  of 
the  act  itself  are  considered,  to  how  great  an  extent  the 
courts  have,  by  construction,  so  interpreted  the  Act  of  1898 
that  the  rules  above  stated,  which  define  the  law  in  England, 
and  under  the  Federal  Act  of  1867,  ^1^  fairly  represent 
the  conclusions  to  be  drawn  from  the  decisions  construing 
the  Act  of  1898  rendered  prior  to  the  present  time.  The 
terms  of  the  Act  of  1867  differ  from  those  of  the  Act  of 
1898;  but,  while  there  are  authorities  to  countenance  a 
contrary  view,  it  is  submitted  that  the  cases,  whether  dicy 
be  rightly  or  wrongly  decided,  sustain  the  view  that  the 
law  is  to-day  practically  the  same  as  it  was  under  the  Act 
of  1867  and  as  it  was  stated  above,  so  far  as  concerns  the 
provability  of  tort  claims. 

Section  63  of  the  Bankruptcy  Law  of   1898^  entitled 
"  Debts  which  may  be  Proved,"'  provides  as  follows: 

a.  Debts  of  the  bankrupt  may  be  proved  and 
allowed  against  his  estate  which  are  (i)  a  fixed 
liability,  as  evidenced  by  a  judgment  or  an  instm- 
ment  in  writing,  absolutely  owing  at  the  time  of  the 
filing  of  the  petition  against  him,  whether  then  pay- 
able or  not,  with  any  interest  thereon  whidi  would 
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have  been  recoverable  at  that  date  or  with  a  rebate 
of  interest  upon  such  as  were  not  then  payable  and 
did  not  bear  interest;  (2)  due  as  costs  taxable 
against  an  involuntary  bankrupt  who  was  at  the 
time  of  the  filing  of  the  petition  against  him  plain- 
tiff in  a  cause  of  action  which  would  pass  to  the 
trustee  and  which  the  trustee  declines  to  prosecute 
after  notice;  (3)  founded  upon  a  claim  for  taxa- 
ble costs  incurred  in  good  faith  by  a  creditor  be- 
fore the  filing  of  the  petition  in  an  action  to  recover 
a  provable  debt;  (4)  founded  upon  an  open  ac- 
count, or  upon  a  contract  express  or  impli^;  and 
(5)  founded  upon  provable  debts  reduced  to  judg- 
ments after  the  filing  of  the  petition  and  before 
the  consideration  of  the  bankrupt's  application 
for  a  discharge,  less  costs  incurred  and  interest 
accrued  after  the  filing  of  the  petition  and  up  to 
the  time  of  the  entry  of  such  judgments. 

(b)  Unliquidated  claims  against  the  bankrupt 
may,  pursuant  to  application  to  the  court,  be  liqui- 
dated in  such  manner  as  it  shall  direct,  and  may 
thereafter  be   proved   and   allowed   against  the 
estate. 
It  will  be  observed  that  there  is  no  specific  provision  for 
the  proof  of  torts.    There  can  be  no  pretence  that  under 
clauses  (2)  and  (3)  of  paragraph  a,  which  relate  to  the 
provability  of  costs,  tort  claims  are  provable.     Nor  does 
clause  (5)  of  subsection  a  admit  of  the  proof  of  tort  claims 
not  provable  under  the  other  clauses  of  the  section.    This 
clause  does  not  enlarge  the  number  of  provable  debts  as 
defined  in  the  other  clauses ;  it  merely  preserves  their  prova- 
bility if,  being  provable  debts,  they  are  reduced  to  judgment 
after  the  filing  of  the  petition.    Whether  or  not  the  debt 
thus  reduced  to  judgment  is  provable  depends  upon  the 
other  provisions  of  the  section.    This  leaves  for  considera- 
tion, as  possibly  warranting  the  proof  of  tort  claims,  clause 
( I )  of  subsection  a,  providing,  inter  alia,  -for  the  proof  of 
fixed  liabilities,  ''  as  evidenced  by  a  judgment;''  clause  (4) 
of  subsection  a,  providing  for  the  proof  of  debts  ''  founded 
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.  .  .  upon  a  contract  express  or  implied  ;'*  and  subseclioa 
b,  providing  for  the  liquidation  and  proof  of  unliquidated 
claims.  Tlicse  are  the  provisions  of  the  statute  under  wliidi 
tort  claims,  if  at  all,  may  be  proved.  Recalling  the  dassi- 
fication  of  tort  claims  made  above,  torts  reduced  to  judg- 
ment are  within  Section  63,  a  (i);  torts  not  reduced  to 
judgment,  to  be  provable,  must  come  within  Section  63,  a 
(4),  unless  Section  63,  b,  admits  of  their  proof,  and,  as 
will  appear,  it  is  conceded  that  of  the  unliquidated  toit 
claims  none  are  within  Section  63,  n  (4)9  unless  they  are 
based  upon  torts  which  result  in  the  unjust  enrichmeot  of 
the  bankrupt,  the  tort-feasor;  if,  then,  subsection  b  does 
not  authorize  their  proof,  unliquidated  claims  for  penonal 
torts  are  not  provable  under  the  Act  of  1898. 

II.  Proof  of  Tort-Claims  Rfj>uced  to  Judgmbkt.    Act 
1898,  Section  63,  h  (i). 

Judgments  obtained  prior  to  the  initiation  of  proceedings 
in  bankruptcy  are  provable,  upon  whatever  cause  of  action 
they  may  have  been  obtained.  Whether  the  cause  of  action 
was  one  ex  contractu  or  one  ex  delicto,  or,  if  ex  delicio, 
whether  the  wrong  enriched  the  wrong-doer  or  was  a  merdy 
personal  tort,  the  incidents  of  the  judgments  in  whidi  Aey 
become  merged  are  alike.  Their  lien  upon  the  dditor^s 
real  estate  is  the  same.  They  furnish  the  same  basis  for 
an  execution  upon  the  debtor's  property.  This  right  to  en- 
force collection  out  of  the  debtor's  estate  is  preserved  in 
bankruptcy  by  admitting  the  judgment  creditor  to  proof, 
and,  as  a  provable  creditor,  to  participation  in  the  distribu- 
tion of  the  bankrupt  estate.  The  rule  is  the  same  under 
all  statutes,  however  their  phraseology  may  differ.  In  Eng- 
land, of  a  large  number  of  cases,  there  may  be  mentioned 
Robinson  v.  Vale,  2  B.  &  €^762  (1824),  and  Greenway  v. 
Fisher,  7  B.  &  C.  436  (1827),  in  the  former  of  which  a 
judgment  in  an  action  of  trespass  de  bonis  asportoHs,  and 
in  the  latter  a  judgment  in  trover,  were  declared  to  be 
provable.^  The  National  Bankruptcy  Act  of  1841  pro- 
vided: 

*  See  also  Wttliatns:  Bankniptqr  Practice,  Sth  EditkNi  (1904),  pi  ia6i 
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'*  That  all  creditors  coming  and  proving  their 

debts  .  .  •  the  same  being  bona  fide  debts,  shall 

be  entitled  to  share  in  the  bankrupt's  property  and 

effects*  •  •  .** 

A  judgment  is  a  debt  whether  obtained  in  a  contractual 

or  a  tort  action.*    Hence,  under  the  Act  of  184 1  judgments 

in  tort  actions  were  provable '  because  **  debts''  within  the 

meaning  of  the  statute.    In  In  re  Comstock^  22  Vt  643 

( 1842),  Judge  Prentiss  said:  "  There  is  no  distinction,  un- 

den  the  Banknipt  Law,  between  a  judgment  in  an  action 

arising  ex  delicto,  and  a  judgment  in  an  action  arising  ex 

contractu.    Tliey  are  both  debts  within  the  meaning  of  the 

law.  and  both  provable  against  the  estate  of  the  bankrupt** 

Tlie  language  of  the  Act  of  1867  ^^^  ^'^  dissimilar.    It 

provided: 

'"  That  all  debts  due  and  payable  from  the  bank- 
rupt at  the  time  of  the  adjudication  of  bankruptcy, 
.  .  .  may  be  proved  against  the  estate  of  tlie  bank- 
rupt,^ 
In  In  re  Wiggers,  2  Biss.  71  (1868),  Judge  Drummond 
said,  ''This  judgment  was  recovered  for  a  tort,  but  it  is 
still  a  debt,  because  it  has  passed  into  judgment''    Instances 
of  the  admission  to  proof,  as  debts,  under  the  Act  of  1867, 
of  judgments  obtained  in  actions  for  merely  personal  torts 
are  found  in  In  re  Hennocksburgh  &  Block,  7  N.  B.  R.  37, 
where  the  action  was  one  for  assault  and  battery  and  false 
imprisonment,  and  Hozvland  v.  Carson,  16  N.  B.  R.  372, 
where  the  action  was  brought  for  the  seduction  of  the 
plaintifTs  daughter. 

In  clause  (i)  of  subsection  a.  Section  63,  of  the  Bank- 
ruptcy Act  of  1898  specific  provision  is  made  for  the  proof 
of  judgments  without  any  discrimination  being  made  as  to 
the  causes  of  action  upon  which  they  may  have  arisen. 
While  not  numerous,  yet  the  decisions  sustain  the  right  to 
prove  judgments  obtained  upon  tort  claims  of  any  nature 
whatsoever.    A  judgment  in  an  action  for  seduction  was 

^Cray  v.  Bennett,  3  Mctcall^  522;  St0ne  ▼.  RoUroad,  7  Qnf,  5391 

'  Comstock  T.  Grout,  17  Vt  51a.   In  re  Book,  3  McLean,  317. 

*  A  case  in  the  U.  S.  District  Cottrt  for  the  District  of  Vermont 
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proved  in  In  re  McCarfy,  7  A«  B.  R.  40.*  In  McDonald 
V.  Brawn,  10  A.  B.  R.  58,  a  judgment  was  proved  which 
had  been  obtained  in  an  action  for  h'beL  In  In  re  Yaies, 
8  A.  B.  R.  69,  the  prox'ability  of  a  judgment  for  wilful 
and  malicious  injury  to  the  person  was  assumed,  as  was  the 
prox-ability  of  a  judgment  obtained  in  an  action  for  crim. 
con.  in  In  re  Tinker,  3  A.  B.  R.  s8o,*  and  of  a  judgment 
secured  for  the  alienation  of  a  husband's  affections  in  Leices- 
ter V.  Hoadlcy,  9  A«  B.  R.  318. 

The  provability  of  claims,  as  was  stated  above,  is  diler- 
mined  as  of  the  date  of  the  institution  of  bankruptcy  pro- 
ceedings. Without  anticipating  the  discussion  of  the  prova- 
bility of  unliquidated  claims  for  personal  torts,  but  assuming 
for  the  present  the  conclusion  that  such  daims  are  not 
provable  unless  liquidated  by  judgment  obtained  before 
bankruptcy,  it  is  important  to  fix  definitely  the  time  when 
such  liquidation  must  have  occurred,  in  order  to  admit  of 
their  proof.  Under  the  Act  of  1867  that  time  was  the  date 
of  the  adjudication.^  All  tort  claims  if  reduced  to  judg- 
ment prior  thereto  were  provable.*  Under  the  Act  of  1898 
the  provability  of  claims  is  determined  as  of  the  date  of 
filing  the  petition.*  If  the  claim  is  provable  only  when 
reduced  to  judgment,  judgment  must  have  been  entered 
upon  the  claim  before  the  petition  is  filed  to  admit  the  daim 
to  proof.  A  question  has  arisen  under  the  present  act,  in 
the  case  of  stich  claims,  whether  the  rendering  of  a  verdict, 
without  the  entry  of  judgment  thereupon,  before  the  filing 
of  the  petition,  will  not  entitle  the  plaintiff  to  prove  in 
bankruptcy.  The  general  rule  under  other  acts  i^  weQ 
settled  that  personal  torts  are  provable  only  when  reduced 
to  judgment  prior  to  the  proceedings  in  bankruptcy,  and 
the  rendering  of  a  verdict  is  not  equivalent  to  the  entry  of 

*  Further  decisioni  on  the  provability  of  judgments  for  the  same  cause 
of  action  are  In  re  Sullivan,  2  A.  B.  R.  jo,  and  In  re  Frtche,  6  A.  B.  R. 
479- 

*See  also  Tinker  v.  Cohuell,  11  A.  B.  R.  568;  decision  of  U.  S 
Supreme  Court 

*  Act  1867,  Section  191 

*  !n  re  Hennocksbmrgk  &  Block,  7  N.  B.  R.  57. 

*  In  re  Garlington,  8  A.  B.  R.  602;  115  Fed.  Rep.  999^  In  re  Bingkam, 
2  K.  B.  R.  223;  94  Fed.  Rep.  79& 
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a  judgment  and  will  not  authorize  the  proof  of  such  a 
claim.**  With  all  due  deference  to  the  opinion  of  the  able 
referee  in  In  re  Sullivan,  2  A.  B.  R.  30,  holding  the  con- 
trary, the  rule  under  the  present  act  should  be  the  same, 
and  verdicts  rendered  upon  demands  provable  only  when 
reduced  to  judgment  should  not,  without  the  entry  of  judg- 
ment upon  the  verdict  prior  to  the  filing  of  the  petition, 
convert  the  non-provable  demand  into  a  provable  claim. 
In  In  re  Snllivan,  supra,  application  was  made  in  liankruptcy 
for  a  stay  upon  a  suit  in  a  state  court.  The  suit  was  one 
by  a  father  for  the  seduction  of  his  daughter,  and  had 
proceeded  to  trial  and  a  verdict  had  been  rendcre<l  without 
the  entry  of  judgment  when  the  petition  in  bankruptcy  was 
filed.  Under  Section  11  of  the  Act  of  1898  stays  may  be 
granted  only  upon  suits  on  claims  released  by  the  discharge 
in  bankruptcy.  Under  Section  17  no  claims  are  released 
by  the  discharge  in  bankruptcy  unless  they  are  provable. 
The  referee,  Hotchkiss,  first  held  that  the  verdict  upon  the 
claim  was  tantamount  to  a  judgment  and  was  provable, 
that  such  a  judgment  would  be  released  by  the  discharge  in 
bankruptcy,  and  that  the  suit  in  the  state  court  should  be 
stayed.  By  reason  of  the  amendment  to  Section  17,  ex- 
cepting liabilities  for  seduction  from  discharge,  the  decision 
in  In  re  Sullivan  is  no  longer  good  law.  Indeed,  even  before 
the  amendments  of  1903  there  was  respectable  authority 
holding,  contrary  to  Referee  Hotchkiss,  that  judgments 
for  seduction  were  not  discharged.^^  It  is,  however,  with 
the  position  taken  by  the  referee,  that  the  entry  of  verdict 
before  the  filing  of  the  petition  was  equivalent  to  judgment 
and  suflficient  liquidation  of  the  damages  to  render  the  datm 
provable,  that  exception  is  here  taken. 

The  language  of  Section  63,  a  (i),  is  that  debts  are 
provable  which  arc  ''a  fixed  liability,  as  evidenced  by  a 
judgment  .  .  .  ,  absolutely  owing  at  the  time  of  the  filing 
of  the  petition.  .  .  .''    There  is  no  necessity,  to  entitle  a 


"^Bass  V.  Gilbert,  2  M.  &  S.  70;  Ex  parte  Brooke,  3  Ch.  D.  494; 
Hodges  V.  Chance,  a  Wend.  248;  Kellogg  v.  Schuyler,  a  Denio,  73;  Zwn- 
mer  v.  SchUehauf,  115  Mass.  5a;  Black  r.  McClelland,  la  N.  B.  R.  481. 
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Haim  to  be  proved  under  that  clause,  that  it  be  reduced  to 
judgment,  if  it  be  otherwise  '*a  fixed  liability  .  .  .  abso- 
lutely owing  at  the  time  of  the  filing  of  the  petition."  But 
is  a  verdict  such  a  liability?  This  question  was  squarely 
raised  in  Black  v.  McClcUmid,  12  N.  B.  R.  481,  where  die 
United  States  Circin't  Court  for  tlie  Western  District  of 
Pennsylvania  held  that  the  mere  entry  of  a  verdict  created 
no  fixed  liability.  Its  reasoning  amply  sustains  that  con- 
clusion. •*  It" — ue.,  a  verdict — "  is  subject  to  the  control 
and  discretion  of  the  court,  and  may  be  superseded  alto- 
gether by  arresting  judgment  upon  it,  or  by  the  allowance 
of  a  new  trial.  Xo  action  could  be  maintained  upon  it;  it 
does  not  l)ear  interest,  and  no  determinate  character  is  im- 
posed upon  it  until  the  court  has  pronounced  its  judgment 
that  the  plaintiff  do  recover  from  the  defendant  the  amount 
of  it.  The  judgment  establishes  the  indebtedness  and  im- 
presses the  obligation  of  payment,  and  so  may  be  said  to 
create  the  debt.  Not  until  it  has  passed  is  there  a  debt  due 
and  payable."  A  judgment  is  conclusive  evidence  of  a  fixed 
liability;  a  verdict  is  valid  evidence  of  nothing.**  It  would 
seem,  therefore,  that  if  the  provability  of  a  tort  claim  de- 
pends upon  its  reduction  to  judgment  before  the  petition 
is  filed,  the  rendering  of  a  verdict  without  the  entry  of 
judgment  thereupon  before  that  time  will  not  entitle  the 
claim  to  be  admitted  to  proof. 

Judgments  in  tort  actions  should  not  be  confotmded  witii 
fines  inflicted  by  the  court  as  a  punishment  for  crime  in 
criminal  actions  against  the  bankrupt  Sudi  fines  are  not 
provable.  Though  within  tlie  letter  of  Section  63,  a  (i)» 
as  being  fixed  liabilities  evidenced  by  a  judgment,  thqr  are 
not  within  the  spirit  or  intent  of  the  act,  and  their  exdu- 
sion  from  proof  in  bankruptcy  is  based  upon  puUic  policy 
and  soimd  reasoning.**    If  provable,  the  act  does  not  pro- 

"  Black:  JudgmenU  (ad  Ed),  Sections  609  and  682,  and  cases  there 
cited. 

"  In  in  re  Moore,  6  A.  B.  R.  sgo;  115  Fed.  Re|i.  I45f  the  district  judge, 
Evans,  said :  "  In  my  opinion  it  was  never  intended  in  this  indirect  way 
(in  derogation  of  the  exclusive  right  of  the  chief  executive  to  pardon 
offenders  or  to  remit  fines  imposed  upon  them)  to  relieve  cnminals 
from  penalties  incurred  for  criminal  ads.    It  seems  to  me  that  to  rule 
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vide  for  tlidr  excq>tion  from  release  by  discbarge  in  bank- 
ruptcy; and  it  cannot  be  pretended  that  bankruptcy  pro- 
ceedings were  designed  for  the  relief  of  criminals.  There 
is  sufficient  reason  for  admitting  judgments  in  tort  actions 
to  proof  in  the  fact  that  the  persons  wronged  were  entitled  by 
virtue  of  their  judgment  to  proceed  upon  civil  process  to 
exact  satisfaction  out  of  the  estate  of  tlie  bankrupt  had 
bankruptcy  not  occurred;  and,  indeed,  when  provision  is 
made  by  law  for  the  cdlection,  by  civil  process,  of  fines 
or  penalties  imposed  as  a  punishment  for  crime,  claims  for 
such  fines  and  penalties  may  be  provable  in  bankruptcy.^^ 
But  for  the  same  reason  that  pardon  from  the  punishment 
for  crime  should  not  be  obtainable  by  proceedings  in  bank- 
ruptcy, so  too  public  policy  dictates  that  the  penalties  im- 
posed for  heinous  private  wrongs  in  the  civil  court  by  way 
of  damages  in  actions  ex  delicto  be  not  excused  or  remitted 
by  the  discharge  in  bankruptcy,  although  the  judgment  be 
admitted  to  proof;  hence  the  provisions  in  the  various  stat- 
utes exempting  such  liabilities  from  release  by  a  discharge 
in  bankruptcy. 

III.  Proof  of  Tort  Claims  not  Reduced  to  Judgment. 

Observing  the  classification  made  above  of  unliquidated 
tort  claims  as  arising  from  either  torts  which  result  in  the 
enrichment  of  the  tort-feasor  or  torts  which,  not  so  result- 
ing, are  merely  personal,  the  discussion  of  the  proof  of 

"  ^1     -.    ■■  ■ -■■  ■ 

otherwise  would  make  the  bankrupt  court  the  means  of  frustrating 
proper  efforts  to  enforce  criminal  sututes  enacted  for  the  public  wet- 
fare.  Cons[ress,  in  my  opinion,  never  so  contemplated  or  intended.  .  .  • 
The  provisions  of  the  Bankrupt  Act  have  reference  alone  to  civil  lia- 
bilities as  demands  between  dd>tor  and  creditor  as  such,  and  not  to 
punishments  inflicted  ^o  bono  publico  for  crimes  committed.'*  In  /• 
re  Alderson,  3  A.  B.  R.  544;  9B  Fed.  Rep.  588^  the  court  permitted 
proof  to  be  made  upon  a  fine  inflicted  as  a  punishment  for  crime;  but 
the  beUer  view  ia  that  of  In  re  Moore^  supra.  The  cases  under  earlier 
acts  support  the  latter  decision;  under  the  Act  of  iZai.  People  v. 
Spalding,  10  Paige,  284,  affirmed  by  New  York  Court  ot  Errors  in  7 
Hill,  aoi,  affirmed  by  United  States  Supreme  Court  in  4  How.  ax; 
under  the  Act  of  1867,  In  re  Sutherland,  3  N.  B.  R.  314.  Adjudications 
imder  the  Act  of  1898  in  accord  with  In  re  Moore  may  be  found  in  the 
notes  in  i  NatL  Bankr.  News,  48  and  » 
^In  re  Rosey,  8  N.  B.  R.  509;  Barnes  v.  U.  S.,  la  N.  B.  R.  saS. 
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unliquidated  torts  may  be  profitably  divided  in  accordance 
with  that  classification;  and  since  there  is  authority  for 
holding  the  former  class  provable  under  Section  63,  a  (4), 
of  the  present  act  of  Congress,  and  the  latter  class  of  per- 
sonal torts  provable  under  Section  63.  b,  their  admission 
to  proof  will  be  considered  in  conjunction  with  those  clauses 
of  the  act 

A.  Proof  of  Unliquidated  Claims  for  Torts  which  Enriched 
the  Tort'Feasor.    Act  of  1898.  Section  63,  a  {4). 

In  Section  19  of  the  Act  of  1867  it  was  provided,  inter 
alia,  as  follows : 

"  All  demands  against  the  bankrupt  for  and  on 
account  of  any  goods  or  chattels  wrongfully  taken, 
converted,  or  withheld  by  him  may  be  proved  and 
allowed  as  debts  to  the  amount  of  the  value  of  the 
property  so  taken  or  withheld,  with  interest" 
The  section  also  provided  for  the  assessment  of  damages 
upon  such  demands,  when  unliquidated,  and  for  proof 
when  and  as  assessed.  Under  this  section  proof  could  be 
made  in  all  cases  where  the  bankrupt  had  obtained  the  prop- 
erty of  another  wrongfully  and  had  thereby  unjustly  en- 
riched himself  at  the  expense  of  the  claimant  The  incor- 
poration of  some  such  provision  in  every  bankrupt^  stat- 
ute is  necessary  if  the  statute  is  satisfactoi-ily  to  attain  its 
purpose — ^viz.,  furnish  remedies  commensurate  with  the 
necessities  and  demands  of  the  business  world.  Trade  in 
merchandise  and  the  exchange  of  property  and  goods  is» 
in  the  main,  conducted  through  the  medium  of  contracts, 
express  or  implied  in  fact.  The  right  to  prove  upon  all  sudi 
contracts,  therefore,  is  a  complete  remedy  in  the  great  ma- 
jority of  commercial  transactions.  But  business  conditions 
are  such  that  frequently  no  contract  exists  as  a  basis  for 
proof  in  bankruptcy.  Liabilities  arise  ex  delicto  and  not 
ex  contractu  as  well  within  as  without  the  operations  of 
trade  and  commerce;  and  the  business  world,  not  distin- 
guishing, as  the  law  does,  between  causes  of  action  based 
upon  torts  and  those  based  upon  contracts,  demands  the 
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right  to  prove  upon  claims  arising  from  all  commercial 
trs^nsactions  whether  they  create  a  cause  of  action  contrac- 
tual or  delictual  in  law.  The  nght  to  prove  should,  there- 
fore, exist  in  all  those  r.umerous  cases  where  through  fraud 
and  trickery,  and  without  a  contract  of  sale  being  made,  the 
bankrupt  has  obtained  the  goods  or  property  of  another, 
and  where  by  false  representations  and  fraud  contracts  of 
sale  are  made,  but  rescinded  without  the  return  or  recovery 
of  any  or  all  the  goods  sold.  Such  transactions  are  inci- 
dent to  the  conduct  of  business.  No  contract  exists  upon 
which  a  claim  can  be  made  in  bankruptcy.  The  claims  are 
tort  claims,  but  from  their  commercial  character  they  come 
properly  within  the  scope  of  a  bankruptcy  statute;  and,  as 
a  commercial  law,  it  should  distinguish  in  the  admission  of 
claims  to  proof  in  favor  of  such  claims  as  opposed  to  those 
purely  personal  torts  of  which  a  measure  designed  to  relieve 
commercial  conditions  need  take  no  cognizance.  The 
framers  of  the  Act  of  1867  apparently  recognized  these 
principles.  At  all  events  they  made  abundant  provision 
for  the  proof  of  claims  arising  from  the  unjust  enrichment 
of  the  bankrupt  by  his  wrongfully  taking,  withholding,  or 
converting  another's  property. 

Are  the  provisions  of  the  Act  of  1898  adequate  to  meet 
and  satisfy  commercial  conditions,  so  as  to  admit  to  proof 
claims  for  torts  that  result  in  the  unjust  enrichment  of  the 
tort-feasor?  Several  District  Courts  have  declared  the  act 
to  warrant  the  proof  of  such  claims,  and  have  construed 
Section  63,  a  (4),  which  provides  for  the  proof  of  debts 
**  founded  •  .  .  upon  a  contract  express  or  implied,*'  as 
authorizing  the  proof  not  only  of  contracts  express  or  im- 
plied in  fact,  but  also  of  contracts  implied  in  law, — ^the 
so-called  ^uoW-contracts,  which  are  contracts  in  name  only, 
and  that  merely  in  right  of  the  form  of  remedy,  but  in  sub- 
stance and  origin  are  delictual.  When  the  tort  results  in 
the  unjust  enrichment  of  the  tort-feasor,  these  cases  hold 
that  the  tort  may  be  waived  and  a  daim  may  be  proved 
based  upon  a  contract  said  to  be  implied  in  law  to  rdmburse 
the  owner  for  his  property,  with  which  the  bankrupt  has 
unjustly  enriched  himself. 
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Upon  familiar  principles  in  the  law  of  *'  quasi-contracts'' 
the  right  to  waive  a  tort  and  recover  in  assumpsit  is  one 
conferred  by  law  irrespective  of  the  intention  of  the  par- 
ties. No  real  contract  based  upon  the  assent  of  the  par- 
ties, either  express  or  implied  in  fact*  exists  in  such  cases. 
The  obligation  thus  sought  to  be  enforced  in  an  action  of 
assiunpsit  is  one  imposed  by  law,  and  does  not  arise  from 
the  mutual  agreement  of  contracting  parties.  The  adequacy 
of  the  provisions  of  the  Act  of  1898  to  admit  of  the  proof 
of  unliquidated  tort  claims  based  upon  the  unjust  enrich- 
ment of  the  bankrupt  at  tlie  expense  of  the  claimant  there- 
fore tlqKiids  upon  the  construction  of  Section  63,  a  (4). 
Do  tlic  tenns  **  contract  express  or  implied''  contemplate 
only  contracts  in  fact,  the  obligation  whereof  is  created  by 
the  parties  themselves,  or  are  they  broad  enough  to  include 
as  well  **  contracts  implied  in  law/'  which  are  not  contracts 
at  all.  but  whose  obligation  is  created  by  law  and  enforced 
in  an  action  contractual  in  form? 

The  leading  case.,  in  support  of  tlie  liberal  construction 
of  this  clause  is  In  re  Hirschman,  4  A.  B.  R.  715;  104 
Fed  Rep.  69.  The  question  there  arose  upon  a  petition 
for  the  liquidation  of  claims  against  the  bankrupt  The 
bankrupt  had  been  a  retail  dealer  in  boots  and  slioes.  The 
petitioners  alleged  that  he  had  made  purchases  from  them 
upon  fraudulent  representations.  Th^  elected  to  rescind 
the  sales  and  prayed  for  the  recovery  in  specie  of  the  shoes 
not  sold  by  the  bankrupt  which  were  in  possession  of  die 
trustee,  and  claimed  the  right  to  prove  for  the  proceeds  of 
the  shoes  which  the  bankrupt  had  sold,  and  prayed  that  this 
claim  might  be  liquidated  under  the  direction  of  the  court 
Upon  the  subject  of  the  provability  of  the  claim  for  the 
proceeds  of  the  shoes  converted^  the  court,  after  ruling  that 
the  petitioners  must  bring  themselves  within  Section  63* 
subsection  "a,''  in  order  to  prove  their  debt,  said:  ** Se^ 
tion  63,  subsection  'a,*  does  not  authorize  the  proof  of 
any  claim  arising  ex  delicto,  unless  a  recovery  may  be  had 
quasi  ex  contractu.  Under  subsection  4,  claims  founded 
upon  a  contract,  express  or  implied,  may  be  proved.  The 
implied  contract  intended  includes  the  fictitious  contract 


THE  PROVABILITY  OP  TOBT  CLAIMS  IN  BANKRUPTCY.     487 

implied  in  law— only  treated  as  a  contract  for  the  sake  of 
the  remedy — and  the  true  contract  implied  in  fact.  As  the 
petitioners  rescinded  the  several  contracts  of  sale,  tlie  goods 
must  be  considered  as  tortiously  acquired  by  the  bankrupt, 
except  as  against  a  purchaser  without  notice.  If  the  goods 
were  sold  by  the  bankrupt,  the  petitioners  can  treat  the 
sales  as  made  for  them,  and  numtain  a  claim  for  the  con- 
sideration  obtained  by  the  bankrupt  as  money  had  and  re- 
ceived to  their  several  use.  This  is  said  to  be  waiving  the 
tort  and  suing  in  contract.  In  truth,  it  is  but  an  election  of 
remedy,  as  the  tort  is  not  waived,  but  insisted  on  as  the 
basis  for  the  rescission  of  the  contract''  Leave  was  then 
given  for  the  filing  of  tlie  claims,  for  their  liquidation  and 
subsequent  proof.  The  facts  of  this  case  render  it  typical 
of  the  class  of  cases  wherein  the  tort  lias  led  to  the  unjust 
enrichment  of  the  bankrupt.  The  contract  of  sale  was 
rescinded.  There  was,  therefore,  no  substantive  consentual 
contract  as  a  basis  for  proof.  An  action,  however,  could 
be  framed  in  assumpsit,  as  for  money  had  and  received,  to 
recover  the  proceeds  of  the  goods,  and  the  court  held  that 
the  purdy  procedural  contract  in  such  an  action  was  as 
well  within  the  phrase  '"contract  express  or  implied''  as 
were  the  substantive  consentual  contracts. 

In  re  Hirschman  was  the  decision  of  the  District  Court 
of  Utah.  The  District  Court  for  the  Southern  District  of 
New  York  reached  the  same  conclusion  in  In  re  Filer,  $ 
A.  B.  R.  834,  affirming  the  ruling  of  the  referee  in  the  same 
case,  5  A.  B.  R.  582.  In  that  case  some  of  the  claims  of 
the  petitioners  were  for  money  obtained  from  the  petitioners 
by  the  bankrupt,  in  part  upon  indorsements  forged  by  him, 
and  in  part  by  his  abstracting  it  from  their  cash-drawer  and 
concealing  the  withdrawals  by  false  entries  in  the  books. 
Obviously  such  claims  are  purely  tortious.  There  never 
was  a  contract  between  the  petitioners,  Kohn  &  Co.,  and 
the  bankrupt  with  respect  to  these  sums  of  money.  Fol- 
lowing In  re  Hirschman,  supra,  the  referee  admitted  the 
claims  to  proof,  saying:  "The  objection  that  the  debts 
due  Kohn  &  G>.  are  not  provable  in  bankruptcy  must 
be  overruled.     The  several  debts  are  susceptible  of  two 
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constructions.  They  may  be  treated  as  a  contract  in  law, 
or  as  claims  based  upon  a  tort  It  is  well  settled  that 
where  a  claim  arises  ex  delicto,  but  is  also  of  such  a  char- 
acter as  to  constitute  a  claim  on  the  theory  of  quasi-con- 
tract, the  debt  is  provable  in  bankaiptcy.  The  creditor  has 
the  election  to  waive  the  tort  and  sue  in  contract  In  re 
Hirschman,  4  Am.  B.  R.  715 ;  In  re  Lazaravic,  i  Am.  B.  R. 
476.**  I  can  add  nothing  to  the  well-considered  opinion 
in  In  re  Hirschman"  The  same  rule  is  reiterated  by  the 
referee  in  In  re  IVigmore,  10  \.  B.  R.  661,  the  latest  judi- 
cial utterance  found  upon  the  question. 

These  cases  clearly  decide  that  where  the  bankrupt  has 
unjustly  enriched  himself  at  the  expense  of  a  claimant,  and 
the  latter  might  have  proceeded  at  law  had  bankruptcy  not 
inter\'ened  and  procured  redress  in  an  action  of  assumpsit 
for  money  had  and  received,  waiving  his  right  to  sue  in 
an  action  ex  delicto,  he  may  prove  in  bankruptcy  in  virtue 
of  his  possessing  a  right  of  action  contractual  in  form*  No 
question  can  be  raised  as  to  the  propriety  of  the  principle 
that  seems  to  have  guided  the  courts  in  reaching  their  de- 
cisions. A  bankruptcy  statute  should  admit  of  the  proof 
of  claims  for  torts  which  result  in  the  enrichment  of  the 
bankrupt.  But  unless  warranted  by  a  proper  construction 
of  the  statute,  the  rule  established  by  those  cases  is  but 
judicial  legislation  in  relief  of  a  defective  statute  which 
may  be  effectually  vetoed  when  the  question  reaches  the 
Supreme  G>urt  The  clause  of  the  Act  of  1867  above 
quoted  ^*  was  a  wise  provision  under  which  claims  for  torts 
enriching  the  bankrupt  were  provable.  Some  similar  pro- 
vision should  be  incorporated  by  amendment  in  Section  63 

"/n  re  Hirschman  undoubtedly  sustains  the  view  of  the  referee  in 
In  re  Filer;  but  it  is  difficult  to  see  how  he  can  derive  anv  snppoft 
from  In  re  Lasarovic.  In  that  case  the  proof  of  claim  was  for  gocMls 
procured  by  the  bankrupt  from  the  claimants  by  purchases  induced  by 
his  fraudulent  representations.  The  referee  treated  the  claim  as  one  for 
goods  sold  and  delivered,  refusing  to  consider  the  question  of  fraad. 
The  claim  was  allowed  as  for  a  debt  upon  an  exin-ess  contract  between 
the  parties.  Only  if  the  contract  had  been  rescinded  for  fraud,  and 
there  was  no  allegation  in  the  proof  of  claim  of  such  rescission,  wotdd 
opportunity  have  been  afforded  for  the  application  of  quasi-contractual 
pnnciplet. 

••At  page  484. 
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of  the  present  act  if  the  Supreme  Court  should  hold»  con- 
trary to  In  re  Hirschman,  that  the  phrase  **  contract  express 
or  implied'*  refers  only  to  substantive  contracts  and  not  to 
the  procedural  contracts  in  tort  claims  that  may  be  prose- 
cuted in  action  by  a  suit  in  assumpsit  So  far  as  the  de- 
cided cases  go  our  present  statute  is  adequate  to  the  pur- 
pose; but  since  a  doubt  as  to  the  provability  of  these 
"  quasi-contractuar'  claims  under  the  act  has  been  raised 
by  some  authorities,^^  it  may  not  be  altogether  amiss  to 
state  some  of  the  reasons  that  might  be  urged  for  holding 
that  such  claims  are  not  properly  provable. 

In  England  claims  are  provable  which  are  based  upon 
torts  which,  in  the  choice  of  a  remedy,  may  be  waived  and 
upon  which  an  action  of  assumpsit  for  money  had  and 
received  would  lie."  Recovery  in  such  cases  is  for  a  sum 
certain.  They  are  therefore  not  within  the  inhibition  of 
the  Englisli  statutes  ^*  upon  the  proof  of  demands  for  un- 
liquidated damages,  and  are  within  the  terms  of  those 
statutes  for  the  proof,  save  as  to  certain  exceptions,  of 
"'all  debts  or  liabilities  ...  to  which  the  debtor  is  sub- 
ject .  .  "  This  phraseology  is  evidently  of  broader  sig- 
nification than  is  that  of  Section  63,  a  (4),  of  our  present 
statute.  The  term  'Miabilities''  includes  claims  not  in- 
cluded in  the  term  *'  contracts/'  Under  the  Act  of  1867 
there  was  no  question  as  to  the  provability  of  demands 
against  the  bankrupt  on  account  of  goods  wrongfully 
taken,  withheld,  or  converted  by  him,  by  reason  of  the 
statutory  provision  admitting  such  claims  to  proof,  but 
except  in  such  cases  as  were  within  that  provision  of  the 
statute  unliquidated  tort  claims  could  not  be  proved,  al- 
though upon  them  an  action  might  have  been  brought  in 
assumpsit  as  for  money  had  and  received.  The  Engli^ 
rule  in  favor  of  the  proof  of  ^tiart-contract  claims  upon 
torts,  as  enunciated  in  Watson  v.  Holliday,  L.  R.  20,  Ch. 

"Lowdl:  ''A  Treatise  on  the  Law  of  Bankruptcy^  (1899)*  psges 
4B6and497. 

"*  Waison  V.  Hottiday,  L.  R.  ao  Ch.  Div.  780  (1881).  Ex  ^arft  Adam- 
son,  L.  R.  8  Ch.  Div.  807  (1S78). 

^  English  Bankruptcy  Act  of  1869^  Section  31 ;  English  Bankruptcy 
Act  of  1883,  SectuMi  37. 
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Div.  780,  was  expressly  disapproved  in  In  re  Boston  and 
Fairhavcn  Iron  Works,  23  Fed.  Rep.  880,  the  facts  of  both 
cases  being  the  same  and  raising  the  question  of  the  provabil- 
ity of  a  claim  for  the  profits  accruing  from  the  infringement 
of  a  patent  right  There  is,  therefore,  nothing  in  either  the 
English  or  the  earlier  American  bankruptcy  law  that  throws 
light  upon  the  question  of  the  pro\*ability,  as  fiioW-oon- 
tracts,  of  claims  for  torts  resulting  in  the  unjust  enridi- 
ment  of  the  bankrupt  under  a  statute  like  that  of  1898 
admitting  the  proof  of  ^'  contracts  express  or  implied."  We 
are  left  in  the  construction  of  those  words  to  such  guidance 
as  is  afiforded  by  the  construction  of  similar  words  in  other 
statutes,  or  by  an  independent  construction  of  the  words 
in  the  Act  of  189& 

Keener,  in  his  work  on  Quasi-Contracts,**  points  out  that 
the  terminology  of  the  law  that  gives  the  name  **  implied 
contracts''  or  "  quasi-contracts''  to  obligations  imposed  by 
law,  in  the  absence  of  any  agreement  of  the  parties,  which 
are  enforced  through  the  medium  of  an  assumpsit  action, 
has  rendered  difficult  the  construction  and  interpretation  of 
statutes  employing  the  word  '*  contract,"  or  the  phrase 
''  contracts  exprsss  or  implied."  By  the  use  of  those  terms 
does  the  legislature  intend  to  include  with  the  substantive, 
consentual  contracts  the  obligations  known  as  *'  quasi-con- 
tracts," obligations  the  law  imposes  without  or  in  opposition 
to  the  consent  of  the  parties,  which  are  not  contractual  in 
essence  though  enforceable  through  the  procedure  invoked 
to  enforce  substantive  contracts?  The  usual  construction 
is  that  the  words  denote  only  consentual,  and  not  procedural 
or  **  quasi"  contracts.  Perhaps  the  leading  case  is  Dusen- 
bury  V.  Spcir,  yy  N.  Y.  144,  wherein  the  Iq^Iity  of  an 
arrest  turned  upon  the  meaning  to  be  given  to  the  phrase 
"  contract  express  or  implied,"  as  used  in  a  statute  r^;u- 
lating  arrests  in  civil  actions.  The  plaintiff  had  been  ar- 
rested in  an  action,  corresponding  to  the  common  law  action, 
for  money  had  and  received,  brought  to  recover  money 
fraudulently  obtained  by  him,  upon  the  theory  that  the 

"Pa^e  II  rf  teq. 
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action  was  that  of  contract  express  or  implied  within  the 
meaning  of  the  statute.  It  was  held  that  his  HabiHty  was 
in  gtKut-contract,  and  not  in  contract,  and  that  as  the 
phrase  ''  contract  express  or  implied"  was  used  in  the  stat- 
ute with  reference  solely  to  genuine  contracts,  the  arrest 
was  ill^;al.**  In  O'Brien  v.  Young,  95  N.  Y.  428,  the  same 
court  said  that  the  term  ''  contract"  used  in  a  statute  re* 
ducing  the  rate  of  interest  applied  only  to  genuine  con- 
tracts based  upon  the  agreement  of  the  parties,  and  did 
not  include  gfia^i-contracts.  The  Supreme  Judicial  Court 
of  Massachusetts,  in  Inhabitants  of  Milford  v.  MassachU' 
setts,  144  Mass.  64,  held  that,  under  a  statute  giving  it 
jurisdiction  of  claims  against  the  commonwealth  based  upon 
contracts  for  the  payment  of  money,  it  could  take  cogni- 
zance only  of  actual  contracts  arising  from  the  consent  or 
agreement  of  the  parties,  and  that  it  had  no  jurisdiction  of 
claims  based  upon  obligations  arising  ex  lege  which  are 
enforced  as  if  they  arose  ex  cofttractu.  In  Pennsylvania 
the  same  conclusion  was  reached  as  to  the  jurisdiction  of 
justices  of  the  peace  under  a  statute*'  giving  those  offi- 
cials jurisdiction  ''of  all  causes  of  action  arising  from 
contract,  either  express  or  implied,"  etc     Judge  Gibson 

"This  statement  of  the  facts  of  the  case  is  taken  from  Keener: 
Qiiasi-Contracts,  page  12.  In  the  course  of  his  opinion  in  the  case  Mr. 
Justice  Danforth  said:  "...  We  think  that  the  express  contract  re- 
ferred to  in  the  statute  is  one  which  has  been  entered  into  by  the 
parties,  and  upon  which,  if  broken,  an  action  will  lie  for  damages,  or 
IS  implied,  when  the  intention  of  the  parties,  if  not  expressed  in  words, 
may  be  pthered  from  their  acts  and  from  surrounding  circumstances; 
and  in  either  case  must  be  the  result  of  the  free  and  bona-Me  exercise 
of  the  will,  producing  the  aggrtgatio  mentium.  the  joining  together  of 
two  minds,  essential  to  a  contract  at  common  law.  There  is  a  class  of 
cases  where  the  law  prescribes  the  rights  and  liabilities  of  persons  who 
have  not  in  reality  entered  into  any  contract  at  all  with  one^  another 
but  between  whom  circumstances  have  arisen  which  make  it  just  that 
one  should  have  a  right,  and  the  other  should  be  subject  to  a  liability, 
similar  to  the  rights  and  liabilities  in  certain  cases  of  express  contract 
Thus  if  one  man  has  obtained  money  from  another  through  the  medium 
of  oppression,  imposition,  extortion,  or  deceit,  or  by  the  commission 
of  a  trespass,  such  money  may  be  recovered  back,  for  the  law  implies 
a  promise  from  the  wrons-doer  to  restore  it  to  the  rightful  owner, 
although  it  is  obvious  that  it  is  the  very  opposite  of  his  intention.  Im- 
plied or  constructive  contracts  of  this  nature  are  similar  to  the  con- 
structive trusts  of  courts  of  equity,  and  in  fact  are  not  oontractt  at  aU." 

"Act  March  20^  1810;  5  Sm.  L  161,  Sect  i* 
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said:  **  The  ' causes  of  action  arising  from  contract,  either 
express  or  implied/  which  appertain  to  the  jurisdiction  of 
a  justice  of  the  peace,  are  those  which  arise  from  the  agree- 
ment or  understanding  immediately  between  the  parties. 
It  is  evident,  therefore,  that  it  is  not  the  form  of  the  action, 
but  the  nature  of  the  subject-matter  of  it,  which  must  decide 
the  question  of  jurisdiction."  •• 

The  decisions  of  the  state  courts  construing  statutes  in 
which  occur  the  words  "  contracts  express  or  implied"  sus- 
tain the  view  that  those  terms  include  and  relate  only  to 
consentual  or  genuine  contracts  and  not  the  merely  pro- 
ce<lural  i/fraW-contracts.  Of  peculiar  significance  would  be 
decisions  of  the  United  States  Supreme  0>urt  construing 
that  expression ;  but  in  the  cases  in  which  the  construction 
of  a  statute  using  those  terms  was  before  that  court  the 
statute  was  that  of  a  state  and  not  an  act  of  G>ngress. 
Following  the  well-established  rule,  the  United  States  Su- 
preme G>urt  adopted  the  construction  placed  upon  the  state 
statute  by  the  highest  judicial  body  of  the  state,  and  in 
Morley  v.  Lake  Share  Ry  Co.,  146  U.  S.  162,  the  con- 
struction of  the  term  "contract"  in  a  New  Yoric  statute 
was  determined  by  the  decision  in  O'Brien  v.  Young^  above 
quoted,  as  including  only  consentual  or  substantive  con- 
tracts.*' The  word  "  contract"  does,  however,  appear  in 
the  Federal  Constitution  in  the  clause  prohibiting  states 
from  passing  laws  impairing  the  obligation  of  ^  contracts;^ 
and  the  decisions  of  all  courts  are  uniform  in  restricting 
the  prohibition  to  cases  involving  true  contracts  based  upon 
the  assent  of  the  parties,  and  in  excluding  from  its  opera- 
tion laws  that  impair  obligations  in  fffofi-contracts,  arising 
ex  lege  independently  of  the  agreement  of  the  parties.  In 
Louisiana  v.  Mayor  of  New  Orleans,  109  U.  S.  285,  Mr. 
Justice  Field  said:    ''The  term  'contract'  is  used  in  the 


^Schaifer  ei  aL  v.  McNamee,  13  S.  ft  R.  44  To  the  same  effect  are 
Ziegler  v.  Gram,  m  S.  &  R.  IQ2;  ZeU  ▼.  Arnold,  a  P.  ft  W.  aga;  and 
SeUsinger  ▼.  Sternberger,  12  Pm,  1791 

-95N.Y.4A 

*See  also  Evans-Snider^Bud  Co.  v.  McFadden,  los  Fed  Rep.  ags; 
affirmed  in  i95  U.  S.  50S. 
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constitution  in  its  ordinary  sense,  as  signifying  the  agree- 
ment of  two  or  more  minds,  for  considerations  proceeding 
from  one  to  the  other,  to  do,  or  not  to  do,  certain  acts. 
Mutual  assent  to  its  terms  is  of  its  very  essence.  •  .  .  The 
prohibition  of  tlie  Federal  Constitution  was  intended  to 
secure  the  observance  of  good  faith  in  the  stipulation  of 
parties  against  state  aiction.  Where  a  transaction  is  not 
based  upon  any  assent  of  parties,  it  cannot  be  said  that 
any  faith  is  pledged  with  respect  to  it,  and  no  case  arises 
for  the  operation  of  the  prohibition."  *•  Qiief  Justice  Ber- 
mudez,  in  State  v.  City  of  New  Orleans,  38  La.  Ann.  1 19,** 
said :  "  No  principle  is  better  recognized  by  law  or  juris- 
prudence than  that  he  who  receives  what  is  not  due  to  him, 
whether  he  receives  it  tlirough  error  or  knowingly,  obliges 
himself  to  restore  it  to  him  from  whom  he  unduly  received 
it,  and  that  he  who  has  thus  paid  through  his  mistake, 
believing  himself  a  debtor,  may  reclaim  what  he  has  paid 
...  It  does  not,  however,  follow  that  the  right  to  daim 
reimbursement  and  the  obligation  to  refund  arise  from  a 
contract,  express  or  implied,  which  is  protected  from  im- 
pairment or  invasion  by  the  G>nstitution  of  the  United 
States.  .  .  ."'  Statutes  changing  the  obligations  imposed 
by  law  independently  of  the  stipulations  of  the  parties,  he 
held,  were  not  within  the  prohibition  of  the  constitution. 

The  phraseology  and  intent  of  the  Federal  Constitution 
are  such  that  the  decisions  construing  the  term  **  contracts'* 
in  the  constitution  may  not  be  conclusive  or  even  persuar 
sive  of  the  construction  of  Section  63,  a  (4),  of  the  Bank- 
ruptcy Statute  It  is  difficult,  however,  to  distinguish  the 
terms  of  that  statute  from  the  similar  terms  of  the  state 
statutes  above  referred  to,  or  to  suggest  any  other  reason 
why  their  construction  should  not  be  the  same  than  that 
the  provisions  of  the  Bankruptcy  Act  are  to  be  liberally 
construed,  and  that,  in  the  liberal  construction  of  its  phrases, 
the  courts,  as  in  fact  they  do,  may  ignore  the  construction 

*See  also  Chase  ▼.  Curtis,  113  U.  S.  4U;  Morley  v.  Lake  Shore  Ry. 
Co,,  146  U.  S.  162;  EvanS'Snider-Buel  Co.  ▼.  McFadden,  105  Fed.  Rep. 
acM;  afiirmed  185  U.  S.  503. 

^  58  Am.  Rep.  16& 
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of  identical  phrases  in  other  acts.  It*is  contrary  to  the  pre- 
vailing mk  in  other  cases,  but,  so  far  as  the  cases  decided 
in  the  District  Courts  can  establish  the  principle^  selded 
under  the  Bankruptcy  Act.  that  torts  enriching  the  tort* 
feasor,  which  may  be  sued  out  in  actions  contractual  in  form, 
are  provaUe  as  being  **  contracts  implied'*  within  the  mean- 
ing of  the  statute.  In  re  Hirsckmon  and  In  re  Filer,  sap- 
porting  that  view  and  discussed  above,  have  been  expressly 
disapproved  in  none  of  the  decisions,  and  unless  the  Su- 
preme Court,  adhering  to  the  stricter  construction  of  Dusen- 
bury  V.  Spcir,  and  the  cases  like  it,  overrules  In  re  Hirsck- 
man,  the  proof  of  unliquidated  claims  for  torts  which  en- 
riched the  bankrupt  under  the  act  will  be  limited  only  by 
the  limitations  imposed  by  the  law  of  quasi-contracts.  In 
but  one  decision.  In  re  Cushing,  6  A.  B.  R.  22,  and  that 
subject  to  criticism  from  other  points  of  view,  was  the  right 
of  proof  denied  under  Section  63,  a  (4),  of  a  tort  claim  00 
which  a  quasi-contractual  remedy  lay. 

If  the  rule  of  In  re  Hirschman  is  to  prevail,  and  unliqui- 
dated tort  claims  are  to  be  provable,  provided  the  tort  en- 
riched the  tort-feasor  and  an  action  in  contract  may  be 
framed  upon  the  claim,  then  the  extent  of  this  right  of 
proof  ivill  vary  among  the  states  according  as  the  right  to 
waive  the  tort  and  sue  in  assumpsit  is  broad  or  narrow  in 
the  several  jurisdictions.  Where  the  bankrupt  has  con- 
verted and  sold  the  claimant's  property  or  where  the  bank- 
rupt has  wrongfully  obtained  possession  of  money  belonging 
to  another,  the  tort  may  universally  be  waived  and  an  action 
brought  in  assumpsit  as  for  money  had  and  received.** 
Where,  however,  the  goods  wrongfully  taken  or  withhdd 

*  The  decisions  are  collected  in  Keener  on  Qaasi-Contracts,  page  im 
See  also  15  A.  &  E.  Encyc.  (ad  Ed),  page  1113.  This  rule  obtatns 
even  in  states  wherein,  as  stated  below,  a  tort  may  not  be  waived  and 
an  action  of  assumpsit  brought  as  ior  goods  sold  and  delivered  wliere 
the  goods  wrongfully  taken  are  retained  in  specif  and  not  converted 
and  an  action  of  assumpsit  as  for  money  had  and  received  would  not 
lie:  Mass.,  Gilmore  v.  lyUbur,  12  Pick.  124;  Ala.,  Thamtom  v.  Siramu, 
79  Ala.  164;  Ark.,  Hudson  v.  Gilliiand,  25  Ark.  100;  Mo.,  Dougherty 
V.  Chapman,  29  Mo.  App.  2^3;  Vt,  Steams  v.  Dillingham,  22  Vt  624; 
Penna..  IVillet  v.  Willet,  3  Watts,  277;  Bora'  v.  F^e  Ins.  Ca.,  Si  Pa. 
445:  Saiterlee  v.  Mellick,  76  Pa.  6a. 


THE  PROVABILITY  OP  TORT  CLAIMS  IN   BANKRUPTCY.      495 

are  retained  in  specie  and  not  converted,  in  which  case  an 
action  of  assumpsit  for  money  had  and  received  would  not 
lie,  the  right  to  prove  as  upon  an  assumpsit  count  for  goods 
sold  and  delivered  exists  in  some  states  but  not  in  others. 
In  many  instances  this  question*  may  be  avoided  by  the  claim- 
ant's  proceedings,  not  as  a  creditor  seeking  to  prove  a  claim, 
but  as  the  owner  of  property  in  tlie  possession  of  the  l>ank- 
rupt  or  his  trustee,  for  whose  recovery  in  specie  hi  may 
petition  the  court.  Reclamation  proceedings  of  this  charac- 
ter are  preferable  to  the  right  to  prove  as  a  general  creditor 
for  obvious  reasons.  They  afford  a  complete  remedy,  re- 
storing the  petitioner  to  the  position  he  iKcupied  before  the 
commission  of  the  tort.  Regaining  his  property  in  specie, 
he  suffers  no  abatement  of  his  claim  as  do  general  cre<litors 
in  the  distribution  of  the  assets  of  the  estate**  The  right 
to  reclaim  property  in  the  possession  of  the  trustee  is,  how- 
ever, subject  to  abuse.  It  is  always  a  proper  remedy  where 
the  bankrupt  obtained  the  goods  tortiously  and  without  any 
contract  of  sale  having  been  made.  In  such  case  title  to 
the  property  never  vested  in  the  bankrupt  But  where  the 
goods  are  obtained  under  a  contract  of  sale  upon  fraudulent 
representations,  the  propriety  of  the  remedy  is  not  so  clear. 
Title  has  actually  passed  to  the  bankrupt,  and  though  an 
equity  resides  in  the  vendor  to  rescind  the  sale  for  fraud, 
to  permit  him  to  exercise  this  right  after  bankruptcy  inter- 
venes enables  him  practically  to  work  a  preference  for 
himself.  It  gives  to  such  a  vendor  a  right  not  possessed  by 
other  creditors.  He  can  rely  upon  the  contract  of  sale  so 
long  as  it  is  to  his  interest  so  to  do,  and  when,  upon  the 
adjudication  in  bankruptcy,  his  im'^rest  is  to  terminate  the 
contract,  he  is  privileged  to  do  so  and  permitted  to  reclaim 
as  his  own  what,  but  for  bankruptcy,  he  would  have  treated 
as  the  bankrupt's  property.  The  right  to  rescind  sales  for 
fraud  might  well  be  limited  to  the  period  prior  to  the  filing 
of  a  petition  in  bankruptcy.  The  present  state  of  the  law 
encourages  vendor-creditors  to  cry  "  fraud"  whenever  their 

''Such  proceedings  were  had  in  In  re  Hirschman,  4  A.  B.  R.  71$; 
In  rg  WfU,  7  A.  B.  R.  90;  CoUman  v.  Sherman,  8  A.  B.  R.  763. 
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vendee  becomes  a  bankrupt,  and  reclamation  proceedings 
would  denude  the  estate  of  a  trader  of  its  assets  if  the  courts 
did  not  restrict  their  operation  to  only  clear  and  indisputa- 
ble cases.  The  trend  of  the  authorities  is  to  narrow  the 
scope  of  such  proceedings.**  The  diversity  of  the  authorities 
upon  the  right  to  sue  in  assumpsit  for  goods  tortiously 
taken  or  withheld  and  retained  in  specie  and  not  sold«  is 
important  only  if  reclamation  proceedings  may  not  be  had. 
Only  if  the  claimant  cannot  recover  his  property  in  sftecie, 
is  it  of  consequence  whether  or  not  he  can  prove  for  its  value 
as  upon  a  contract  In  some  states  the  tort  may  be  waived 
and  action  brought  in  assumpsit  for  goods  sold  and  deliv- 
ered; in  other  states  the  fictional  contract  adopted  for  the 
sake  of  the  remedy  is  confined  to  the  assumpsit  count  of 
money  had  and  received  and  the  tort  remedy  may  not  be 
waived  in  favor  of  assumpsit  for  goods  sold  and  deliv- 
ered.*' In  the  early  cases  in  which  effect  was  given  to  the 
rule  embodied  in  the  maxim,  ''  uemo  debet  locupletari  ex 
altcrius  incommodo,"  the  unjust  enrichment  resulted  in  the 
tort-feasor's  coming  into  the  possession  of  money  which 
ex  (tquo  ct  bono  he  should  have  refunded  to  the  person 
wronged.  An  action  for  money  had  and  received  would 
lie  in  such  case.*'  There  was,  however,  no  common  law 
action  ex  contractu  that  afforded  a  remedy  in  cases  of  unjust 
enrichment  where  the  count  for  money  had  and  received 
would  not  lie.  Hence  the  remedies  were  not  sufficient  to 
give  complete  effect  to  the  maxim  quoted  in  actions  of  as- 
sumpsit. Where  the  unjust  enrichment  resulted  in  the  acqui- 
sition and  retention  by  the  tort-feasor  of  personal  property, 
there  was  no  contractual  remedy  at  common  law,  and  in  the 

"/fi  re  O'Connor,  7  A.  B.  R.  4JBL  In  re  Murphy-Barbet  Shoe  Co,,  il 
A.  B.  R.  4A 

*  In  California,  Georgia,  Illtnots,  Indiana,  Kansas,  Michigan,  Missis- 
sippi, New  York,  North  Carolina,  Ohio,  Tennesse^  Texas,  West  Vir- 
S'nia,  and  Wisconsin  the  tort  may  be  waived,  and  assumpsit  brought 
>r  goods  sold  and  delivered.  The  contrary  rule  prevails  m  Alabama, 
Arkansas,  Connecticut,  Delaware,  Iowa,  Kentucky,  Maine,  Massachu- 
setts, Mississippi,  New  Hampshire,  Pennsylvania,  South  Carolina,  and 
Vermont  See  Keener  on  Quasi-Contracts,  pages  I^  194;  15  A.  &  E 
Encyd.  of  Law  (2d  Ed.),  page  1116,  where  the  decisions  are  collected. 

**  Lamine  v.  Dorrell,  a  Ld.  Raymond,  laid. 
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States  which  adhere  to  the  principles  of  the  common  law 
the  tort  may  not,  in  stKh  cases,  be  waived  in  favor  of  an 
assumpsit  action.  In  the  other  juris<Iictions  an  action  of 
assumpsit  for  goods  sold  and  delivered  may  be  brought,  al- 
though no  contract  of  sale  exists  in  fact** 

Under  the  Act  of  1867  proof  could  be  made  upon  unliqui- 
dated claims  for  torts  arising  from  the  unjust  acquisition 
of  another's  goods,  whether  he  goods  were  retained  in 
specie  or  converted  into  money.  Even  if  the  rule  of  In  re 
Hirschman  prevails,  and  proof  may  be  made  under  the  Act 
of  1898  for  torts  which  are  the  subject  of  a  contractual 
remedy,  the  right  to  prove  will  vary  with  the  states  accord- 
ing to  the  existence  or  non-existence  of  the  right  to  waive 
the  tort  and  sue  in  assumpsit  when  the  goods  tortiously 
obtained  are  retained  in  specie,  and  not  converted.  And  when 
it  is  recalled  that  there  is  no  inconsiderable  authority  that 
may  sway  the  Supreme  G>urt  to  deny  the  right  under  Sec- 
tion 63,  a  (4),  to  prove  any  but  substantive  contracts,  and 
thus  hold  that  unliquidated  claims  for  torts  resulting  in  the 
unjust  enridiment  of  the  bankrupt  are  not  provable,  it  will 
be  seen  that  our  present  statute  is  defective  where  the  Act 
of  1867  was  adequate  in  affording  a  right  of  proof  properly 
desired  by  the  business  community. 

"  The  leading  cases  expressive  of  these  two  views  are  Jones  v.  HiMtr. 
5  Pick.  285,  wherein  the  court  deckres  that  an  action  for  goods  sold  and 
delivered  lies  only  when  a  contract  of  sale  exists  in  fact;  and  Teriy  v. 
Munger,  121  N.  V.  161,  wherein  the  court  took  the  position  that  it  an 
assumpsit  count  lies  to  recover  money  unjustly  obtained,  there  was  no 
reason  why  an  assumpsit  count  as  for  goods  sold  and  delivered  should 
not  lie  to  recover  goods  unjustly  obtained.  In  Pennsylvania  where  the 
goods  wrongfully  taken  are  retained  in  specie,  no  contract  of  sale  can 
be  sued  on,  as  a  basis  for  recovery  of  their  value^  unless  there  be  a 
contract  express  or  implied  in  fact.  IViUeit  v.  WUlett,  3  Watts,  277; 
SatterUe  v.  Mettick,  76  Pa.  63;  Borc^  v.  Fire  Ins.  Co,,  81  PiL  4^; 
Bover  v.  BiMard,  102  Pft.  555.  In  such  cases  the  tort  may  not  be 
waived.  Where,  however,  the  goods  wrongfulljr  taken  are  consumed,  an 
action  in  assumpsit,  as  for  goods  sold  and  delivered,  will  lie.  Philada, 
Co,  v.  Parks  Bros.,  158  Pa.  346;  see  also  SaiterUe  ▼.  MeiKck,  supru. 
There  are  dicta  to  the  effect  that  such  an  assumpsit  action  might  lie 
and  the  tort  be  waived  where  there  was  any  fraud  or  unfair  dealing  in 
the  taking.  Deysker  ▼.  Triebel,  64  Pa.  383;  SatterUe  v.  Melliek,  snpra; 
Boro'  v.  Ins.  Co.,  supra. 
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B.  Proof  of  Unliquidated  Claims  for  Personal  Torts.    Act 
i8p8,  Section  63,  b. 

Tlie  rule  under  the  English  and  earlier  American  statutes 
is  that  unliciuidated  claims  for  personal  torts  are  not  prova* 
ble.  Tlie  f  opinion  of  the  court  in  an  English  case  lias  already 
been  referred  to  as  expressive  of  the  English  nile.^^  Undor 
our  former  Bankruptcy  Acts  unliquidated  daims  for  tortSg 
excqH  for  the  taking,  withholding,  or  conversion  of  goods 
under  the  Act  of  1867,  were  not  provable  Unliquidated 
claims  for  personal  torts  were,  therefore,  not  provable*' 
Section  63,  b,  of  our  present  act  provides  as  follows : 

''  Unliquidated  claims  against  the  bankrupt  may, 
pursuant  to  application  to  the  court,  be  liquidated 
in  such  manner  as  it  shall  direct,  and  may  there^ 
after  be  proved  and  allowed  against  his  estate'* 

Tlie  editor  of  the  fourth  edition  of  Collier  on  Bankruptcy, 
Referee  Hotchkiss,  in  discussing  this  section  of  the  act  in- 
clines to  the  opinion  that  by  reason  of  subsection  b  all  un- 
liquidated tort  claims  of  whatever  nature  are  provable  and 
in  support  of  this  opinion  he  cites  In  re  Cushing,  6  A.  B.  R. 
22,  and  In  re  Lasarovic,  i  A.  B.  R.  476.  Such  a  rule  would 
be  an  innovation  in  bankruptcy  law.  Tlie  general  rule  both 
in  England  and  under  our  former  acts  of  Congress  is  against 
the  provability  of  such  claims.  If  Collier's  be  the  correct 
view,  however,  then  it  is  immaterial  whether  or  not,  as  dis- 
cussed above,  under  Section  63,  a  (4),  torts  may  be  proved 
provided  an  assumpsit  action  may  be  used  in  the  choice  of  a 
remedy  thereupon ;  for  according  to  the  text  of  ColGer  sub- 
section b  provides  for  the  proof  of  unliquidated  demands 
both  for  torts  that  enriched  the  tort-feasor  and  for  merdy 
personal  torts. 

Tliere  is  nothing  in  In  re  Lasarovic  to  sustain  Collier. 
It  was  a  case  wherein  a  claimant  sought  and  was  permitted 

**  James,  L.  J^  in  £jr  [^arU  Ltynvi  Coat  and  Iran  Ca,,  L.  R.  7  Ch.  A^ 
28;   and  page  475  ante. 

*  Kellogg  V.  Schuyler,  2  Denio,  73;  In  re  Hennockstmrgtt,  7  N.  B.  R. 
37;  Black  V.  McClelland,  12  N.  B.  R.  481;  /»  re  Schuhardt,  is  N.  R 
R.  161. 
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to  prove  for  the  balance  due  upon  goods  sold  upon  credit 
In  his  proof  of  claim  he  averred  that  the  sale  and  extension 
of  credit  were  secured  through  fraud  and  false  representa* 
tions.  The  referee  refused  to  consider  the  allegations  of 
fraud.  Nor  was  any  rescission  of  the  contract  of  sale  al- 
leged. The  proof  was  therefore  upon  the  original  contract 
and  the  case  does  not  even  suggest  the  meaning  of  sub- 
section  b. 

In  In  re  Cashing  a  claim  was  presented  for  the  value  of 
goods  whose  sale  to  the  bankrupt  was  alleged  to  have  been 
induced  by  false  representations.  The  referee,  Moss,  seemed 
to  distinguish  between  torts  of  a  personal  character  and 
torts  enriching  the  tort-feasor.  Of  the  former  class  he  said : 
**  It  may  be  that  the  language  of  paragraph  b  is  broad 
enough,  as  has  been  suggested  by  Collier  in  notes  to  this 
section  in  his  valuable  work  on  bankruptcy,  to  include  claims 
for  damages  for  such  personal  wrongs  as  assault  or  slan- 
der.'* But  he  refused  to  express  an  opinion  thereupon.  The 
case  before  him  was  of  the  other  class  of  torts.  Under  In 
re  Hirschman  proof  might  have  been  made  under  Section 
63,  a  (4) ;  but  the  referee  held  that  the  claim  was  not 
provable  under  subsection  a,  but  might  have  been  proved 
under  subsection  b  had  application  for  its  liquidation  first 
been  made.  For  default  thereof  the  claim  was  disallowed 
This  case  goes  no  farther  than  to  hold  that  where  the  tort 
enriches  the  bankrupt  the  claim  is  provable  under  para- 
graph b  of  Section  63.  It  illustrates  the  tendency  of  the 
courts  to  seek  an  avenue  through  which  to  admit  to  proof 
torts  of  that  character;  and  for  that  purpose  ak>ne  it  holds 
that  paragraph  b  defines  a  new  class  of  provable  debts.  It 
is  authority  for  nothing  as  to  personal  torts.**  A  carelessly 
added  dictum  in  Beers  v.  Hanlin,  3  A.  B.  R.  745,  is  the  only 
authority  to  support  the  view  that  under  paragraph  b  un- 
liquidated claims  for  personal  torts  may  be  proved. 

The  question  raised  by  G>Ilier  and  the  cases  just  men- 
tioned, briefly  stated,  is  whether  paragraph  b  of  Section  63 

**/»  re  Morales,  S  A.  B.  R.  425,  bean  some  resemblance  to  /»  r# 
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States  a  class  of  provable  debts,  under  which  unliquidated 
tort  claims  may  be  proved,  additional  to  the  classes  of  prova- 
ble debts  defined  in  Section  63,  a;  or  whether  paragraph  b 
merely  provides  for  the  liquidation  of  unliquidated  claims 
provable  under  paragraph  a.  Does  paragraph  b  add  to  the 
number  of  provable  debts  defined  in  paragraph  a^  If  it  does, 
all  claims  for  torts  are  provable.  If  it  does  not,  unliquidated 
claims  for  personal  torts  are  not  provable,  and  similar  claims 
for  torts  enriching  the  tort-feasor  are  provable,  if  at  all* 
only  under  Section  63,  a  (4). 

The  view  last  expressed  is  undoubtedly  correct  Its  first 
clear  expression  was  given  in  In  re  HirschmanV  Judge 
Marshall  there  said :  ''  For  the  petitioners  it  is  contended 
that  Section  63,  subsection  '  b,'  of  the  Bankrupt  Act  of 
1898  authorizes  the  liquidation  and  subsequent  proof  of 
claims  ex  delicto.  Except  as  to  causes  of  action  whidi,  at 
the  option  of  the  claimant,  permit  a  recovery  in  quasi-can- 
tract  or  in  tort,  I  am  unable  to  accede  to  this  proposition. 
.  .  .  The  intent  of  G>ngress  was  to  specify  in  subsectioo 
*  z*  all  provable  debts,  and  in  subsection  'b'  to  provide 
for  the  liquidation  of  such  as,  falling  under  subsection  *  a,' 
were  yet  unliquidated/*  Inasmuch  as  the  court  held  the 
claim  provable  under  Section  63,  a  (4),  it  might  be  urged 
that  its  statements  as  to  paragraph  b  were  merely  obiier^ 
and  not  persuasive  as  to  the  construction  of  that  paragraph 
when  purely  personal  torts  come  before  the  court  for  ad- 
mission to  proof  under  paragraph  b. 

Such  personal  torts  were  under  consideration  in  In  re 
Yates,  8  A.  B.  R.  69.'*  The  provability  of  an  unliquidated 
claim  for  a  wilful  and  malicious  injury  to  the  person  of  the 
petitioning  creditor  was  there  discussed.  Referring  to  sub- 
division b  of  Section  63,  the  court,  citing  In  re  Hirschmam, 
said :  "  This  subdivision  is  not  to  be  construed  as  author- 
izing the  proof  of  claims  not  declared  in  subdivision  '  a'  to 
be  provable.  Its  object  is  simply  to  provide  that  unliqui- 
dated claims  which  fall  within  the  scope  of  subdivision  '  a' 

"  See  page  486^  ante,  for  facta. 

*  See  also  In  re  BrtHckmann,  4  A.  B.  R.  SSI* 
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are  to  be  liquidated  in  stich  manner  as  the  court  shall  direct^ 
The  claim  was  held  not  to  be  provable^  and  the  petition  was 
dismissed.  In  In  re  IVigmore  &  Sons  Co.,  lo  A.  B.  R. 
66 1,  the  court  denied  the  right  to  prove  for  damages  for 
n^ligence  resulting  in  the  injury  of  the  claimant.  In  the 
course  of  his  scholarly  opinion  the  referee,  Helm,  said :  '*  It 
is  conceded,  following  the  decision  in  In  re  Hirschtnan,  4 
Am.  B.  R.  715,  104  Fed.  69,  that  subsection  b  of  Section 
63  of  the  Bankruptcy  Act  of  1898,  which  provides  for  the 
liquidation  by  the  court  of  unliquidated  claims  against  the 
bankrupt  and  that  they  may  thereafter  be  proved  against  the 
estate,  covers  only  such  claims  as  when  liquidated  are  prova- 
ble debts  under  the  classification  of  the  preceding  subsection 
a,  and  does  not  authorize  the  liquidation  and  proof  of  claims 
arising  ex  delicto,  unless  they  are  of  such  a  nature  that  the 
claimant  might  at  his  election  waive  the  tort  and  recover 
in  guon-contract.''  A  similar  view  of  the  law  is  taken  in 
the  cases  cited  in  the  notes.**  They  were  not  cases  involving 
the  right  to  prove  for  personal  torts,  as  were  the  foregoing 
cases,  but  their  statement  of  the  law  is  in  accord  with  the 
quotations  just  made. 

Finally,  the  United  States  Supreme  Court  has  expressed 
its  opinion  upon  the  subject  The  question  was  raised  in 
Dunbar  v.  Dunbar,  10  A.  B.  R.  140,  190  U.  S.  340^  a  case 
involving  the  provability  of  a  contractual  liability  for  the 
support  of  wife  and  children.  The  provability  of  daims  for 
personal  torts  was  not  before  the  court,  but  there  is  no  reason 
to  believe  that  the  statement  of  Mr.  Justice  Peddiam  will 
not  represent  the  views  of  the  court  when  a  tort  daim  is 
before  it  He  said  r^^  "  In  Section  63,  b,  provision  is  made 
for  unliquidated  daims  against  the  bankrupt,  which  may 
be  liquidated  upon  application  to  the  court  in  such  manner 
as  it  shall  direct,  and  may  thereafter  be  proved  and  allowed 
against  his  estate.  This  paragraph  b,  however,  adds  noth- 
ing to  the  dass  of  debts  which  might  be  proved  under  para* 

*/»  rg  Marcus,  s  A  B.  R.  19.    Inn  Big  Meadows  Gas  Co.,  7  A.  B. 
R.  697* 
*  10  A.  B.  R.  149;  190  U.  S.  sso- 
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graph  a  of  the  same  section.  Its  purpose  is  to  permit  an 
unliquidated  claim,  coming  within  the  provisions  of  Section 
63,  a,  to  be  liquidated  as  the  court  should  direct'* 

Paragraph  b  of  Section  63  therefore  does  not  specify  a 
class  of  provable  debts  additional  to  those  stated  in  para- 
graph a.  It  merely  provides  for  tlie  liquidation  and  proof 
of  such  unliquidated  claims  as  are  provable  under  paragr^rii 
a.  Claims  for  personal  torts  not  reduced  to  judgment  are 
not  provable  under  paragraph  a.  They  are,  therefore,  not 
provable.  Only  when  the  tort  enriched  the  bankrupt  is  an 
unliquidated  tort  claim  provable  under  the  Act  of  189S; 
and  that,  under  the  decisions  of  the  District  Courts,  is  be- 
cause upon  such  a  claim  an  action  in  quasi<ontnct  would 
lie  which  would  render  tlie  claim  provable  under  Section 
63.  a  (4). 

To  summarize  the  results  of  this  discussion  it  may  be  said 
that  under  the  Act  of  1898  tort  claims  reduced  to  judgment 
before  the  filing  of  the  petition  are  provable.  Tlie  rendition 
of  a  verdict  prior  to  that  time  is  not  sufficient  liquidation  of 
such  claims  to  render  them  provable  as  liquidated  claims 
under  Section  63,  a  (i).  Tort  claims  imliquidated  when 
the  petition  is  filed  are  not  provable  if  they  arise  from  per- 
sonal torts.  When  based  upon  wrongs  which  enriched  the 
bankrupt  the  decided  cases  hold  that  unliquidated  tort  daims 
may  be  proved  under  Section  63,  a  (4),  if  the  claimant  can 
waive  his  remedy  ex  delicto  and  sue  in  fiion-contract  This 
last  right  is  not  conceded  without  a  reservation  as  to  its 
validity.  It  is  urged  that  it  is  created  only  by  a  forced  and 
strained  construction  of  the  act,  by  giving  to  the  expression 
''  implied  contract''  a  meaning  accorded  it  in  no  other  stat- 
ute. Even  if  this  construction  be  correct,  the  remedy  af- 
forded is  scarcely  adequate  to  the  relief  desired  The  right 
to  prove  should  exist  whenever  the  bankrupt's  estate  has 
been  enriched  by  the  unjust  acquisition  or  conversion  of  the 
claimant's  property;  but  tmder  the  most  liberal  construction 
of  the  Act  of  1898  the  right  to  prove  in  such  cases  exists 
only  when  an  assumpsit  action  can  be  brought  upon  the 
tort 
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In  reaching  these  conclusions  attention  has  been  centred 
upon  Section  63  of  the  act  to  the  exclusion  of  all  other  sec- 
tions, and,  in  particular.  Section  17.  The  latter  section 
specifics  the  debts  not  affected  by  a  discharge  in  bankruptcy. 
None  but  provable  debts  are  discharged,  and  of  the  provable 
debts  all  are  discharged  except  those  specifically  exempted. 
By  reason  of  the  phraseology  of  Clause  2,  as  amended  in 
1903,  exempting  from  discharge  "  liabilities''  for  several 
stated  classes  of  torts,  it  has  l)een  argued  that  unliquidated 
demands  for  these  torts  are  provable.**  It  is  true  that  the 
term  'liabilities*'  includes  liabilities  arising  from  unliqui- 
dated as  well  as  from  liquidated  demands,  but  as  used  in 
Section  17,  a  (2).  the  word  must  be  held  to  relate  only  to 
**  provable"  liabilities.  Provable  liabilities  are  defined  in 
Section  63,  and  its  provisions  cannot  properly  be  extended 
by  the  terms  of  another  section,  which,  assuming  the  defi- 
nition of  provable  debts  to  be  made  by  Section  63,  excepts 
certain  of  them  from  the  general  rule  that  all  provable  debts 
are  discharged.  The  amendments  of  1903  do  not  render 
unliquidated  claims  for  such  personal  torts  as  seduc- 
tion and  crim.  con.  provable.  They  merely  exempt 
from  discharge  liabilities  for  such  torts  when  provable,  and 
they  are  provable  under  Section  63  only  when  reduced  to 
judgment.  If  not  reduced  to  judg^ient  they  are  not  dis- 
cliarged  because  they  are  not  provable.  The  language  of 
Referee  Remington  in  In  re  Rouse,  i  A.  B.  R.,  is  in  point. 
He  said :  "  It  seems  to  the  referee  that  we  must  find  in  Sec- 
tion 63  our  limitation  as  to  what  claims  or  debts  are  and 
what  are  not  provable  in  bankruptcy,  and  that  it  is  untena- 
ble for  us  to  assume  that  the  list  is  enlarged  or  its  inter- 
pretation affected  by  the  wording  of  Section  17,  making 
provision  as  to  what  debts  are  not  affected  by  a  discharge. 
Section  17  expressly  refers  to  'provable'  debts,  and  we 
must  therefore  seek  elsewhere  for  the  determination  of  what 
debts  arc  provable."  *• 

Stanley  Fols. 

*G>1licr:   BankrvptCY  (4th  Ed),  fnge  443- 
**  See  also  In  re  Cushmg,  6  A.  B.  R.  la. 
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It  was  suggested  in  the  first  part  of  this  article  that,  in 
strictness,  incorporation  has  to  do  with  modes  of  action  and 
not  with  consequences  of  action.  The  corporation  problem 
as  presented  at  common  law  concerns  the  right  of  associates 
to  act  in  the  common  name  and  to  sue  in  it,  their  amenabili^ 
to  suits  instituted  against  them  in  that  name  and  their  right 
to  receive  and  make  in  that  name  conveyances  of  property 
real  and  {)ersonal.  The  idea  that  incorporation  has  of  itself 
an  effect  upon  liability  for  acts  done  is  of  late  development 
Our  corporation  law  would  probably  be  sounder  and  would 
certainly  be  simpler  if  such  an  idea  had  found  no  place  in  it 

Suppose  that  A,  B,  and  C,  an  unincorporated  group,  make 
a  contract  in  their  common  name  with  E,  F,  and  G,  a  similar 
group.  E,  F,  and  G  break  the  contract  and  A,  B,  and  C 
bring  suit  in  their  common  name  against  E,  F,  and  G  in 
their  common  name.  Two  questions  of  course  arise :  first, 
whether  a  contract  thus  made  is  enforceable;  and,  second, 
whether  the  suit  may  be  maintained  otherwise  than  in  the 
name  of  the  individual  plaintiffs  against  the  individual 
defendants.  We  are  accustomed  to  make  two  mistakes  in 
attempting  a  solution  of  such  problems  as  these.  First,  we 
say  that  both  questions  must  be  answered  in  the  n^;ative 
unless  both  groups  are  ''  incorporated.'^  Second,  we  assume 
that  if  these  questions  could  be  answered  in  the  affirmative  it 
would  necessarily  follow  that  the  associates  must  possess 
additional  rights  and  privileges  to  those  directly  involved^ 
on  the  theory  that  there  are  certain ''  corporate  rights'*  which 
are  always  found  together.  Now  a  careful  reading  of  the 
books  shows  that  both  these  views  are  mistaken.  The  right 
to  contract  in  a  common  name  and  to  sue  in  it  was  a  right 
which  existed  at  common  law  in  the  case  of  many  groups  not 
incorporated.^    Moreover,  it  sometimes  happened  that  unin- 

*Sce  the  case  cited  in  the  introdtictioii  to  Kyd  on  Corporations  of 
''the  Abbot  of  Burgh's  men"  t.  "Prince  Edward^s  men,    ta  44  Hen. 
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corporated  associates  were  recognized  as  having  one  priv- 
ilege which  we  call  corporate  without  possessing  others.' 

If,  therefore,  when  a  problem  arises  respecting  the  right 
to  act  in  a  common  name  we  consider  merely  the  reasonable- 
ness of  recognizing  the  right  so  to  act  under  the  circum- 
stances of  the  particular  case,  we  shall  have  both  prindple 
•  and  authority  on  our  side.  We  may,  in  a  given  case,  con- 
clude that  the  existence  of  the  right  should  be  recognized 
even  if  the  associates  are  not  incorporated.  Obviously,  there- 
fore, the  right  may  sometimes  be  conceded  to  exist  even  if 
they  are  irregularly  incorporated.  If  we  successively  enum- 
erate the  familiar  privileges  of  collective  action  the  question 
may  arise  as  to  when  the  point  is  reached  at  which  we  can 
say  that  the  associates  are  knit  together  like  members  of  a 
single  body, — i.e.,  are  incorporated.  The  answer  is  that 
they  become  incorporated  when,  and  only  when,  the  possi- 
bility of  individual  action  has  been  eliminated  and  action  to 
bind  the  group  can  be  taken  only  by  official  representatives 
acting  in  the  common  name.*  The  corporation,  in  other 
words,  is  any  group  organized  strictly  on  representative 
principles.  Whether  such  organization  will  be  sanctioned 
without  state  license  is  really  an  economic  and  not  a  l^gal 
question. 

With  this  further  statement  of  the  point  of  view  from 
which  these  articles  are  written,  we  resume  the  orderly  con- 
sideration of  the  points  at  issue. 

II.  The  Right  to  Act  in  the  Common  Name. — Prob- 
lems under  this  head  may  arise  in  various  ways.  A  plaintiff 
may  seek  to  question  the  right  of  associates  regularly  incor- 


III  (1259).  Kyd  says  of  this  case  (p.  12)  that  it  is  a;>roof  "that  the 
capacity  of  contracting  in  a  collective  capacity  was  not,  in  andent  timet, 
confined  to  a  corporation."    Kyd  wrote  in  1794. 

* "  If  the  king  grant  to  the  men  of  Islington  that  they  shall  he  dis- 
charged of  toll,  this  incorporates  them  to  the  purpose  of  being  quit  of 
tollt  though  it  does  not  enable  them  to  purchase  land,  etc.,"  21  Ed.  IV» 
59  (1482),  dted  by  Kyd,  p.  9,  who  in  the  course  of  his  interesting  "  In- 
troduction" mentions  several  other  instances  of  the  same  conception. 

'This,  it  IS  submitted,  is  the  essential  legal  conception  of  a  corpora- 
tion. What  kind  of  group  is  meant  when  the  term  "  corporation"  occurs 
in  a  given  statute  is  of  course  merely  a  problem  of  interpretation.  No 
two  legislatures  may  have  the  same  conception. 
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porated  to  do  an  act  alleged  to  be  beyond  the  scope  of  the 
charter;  and  such  plaintiff  may  be  either  a  stranger  or  him- 
self a  member  of  the  group.  If  a  stranger,  he  has  no  greater 
rights  than  any  other  citizen  and  must  proceed  by  applica- 
tion to  the  attorney-general.  If  he  is  a  stockholder,  he  has 
certain  additional  rights  which  it  is  not  within  the  scope  of 
this  paper  to  discuss. 

On  the  other  hand  a  plaintiff  may  challenge  the  right  of 
the  associates  to  do  any  corporate  act  whatever  on  the 
ground  that  their  organization  is  irregular.  This  is  the 
problem  which  in  this  place  it  is  proposed  to  consider.  Here 
again  the  plaintiff  may  be  either  a  stranger  or  iiimself  an 
associate. 

In  cases  of  this  class  the  right  to  take  advantage  of  irregu- 
larities is  uniformly  denied.  Obviously  the  estoppel  and 
contract  theories  are  not  available  as  grounds  of  decision. 
Hence  it  has  been  usual  to  invoke  the  collateral  attack  doc- 
trine or  to  dispose  of  the  plaintiff's  contention  by  the  mere 
statement  that  the  associates  are  a  corporation  de  facto.  To 
rest  the  decision  upon  the  lajtter  statement  is,  as  has  been 
pointed  out  already,  to  give  a  name  to  a  conclusion,  but  not 
to  make  an  explanation  of  it  If  it  is  conceded  to  be  unwise 
to  inquire  in  private  litigation  into  the  right  of  the  associates 
to  act  in  corporate  form,  the  ultimate  reason  for  die  rule 
must  be  found  in  the  recognition  of  incorporation  attained 
by  private  act  and  without  state  aid.  To  say  that  associates 
have  actually  attained  incorporation  when  they  have  oif^an- 
ized  an  unlicensed  corporation  is  not  only  intelligible,  but  it 
is  the  only  really  satisfactory  explanation  of  the  result  If 
it  be  suggested  that  the  result  is  satisfactorily  explained  by 
the  usual  reference  to  the  collateral  attack  rule,  the  answer 
is  that  to  invoke  that  rule  is  (as  m  the  case  of  the  appeal  to 
the  corporation  de  facto)  merely  to  shut  off  inquiry  by 
repeating  a  name.  To  say  that  the  right  of  associates  to  act 
in  a  certain  way  cannot  be  inquired  into  except  at  the  instance 
of  the  state  is  merely  to  assert  a  conclusion.  If  the  reason 
is  asked  for  refusing  to  make  the  inquiry,  the  answer  must 
proceed  on  one  of  the  two  following  lines:  (i)  The  asso- 
ciates have  the  right;  they  are  either  entitled  to  continue  to 


IRREGULAR  ASSOCIATIONS.  507 

exercise  it  or  they  are  not ;  if  they  are,  the  case  is  disposed 
of;  if  they  are  not,  the  only  effective  way  to  control  their 
conduct  is  to  institute  a  proceeding  to  deprive  them  of  their 
right  because  of  its  irregular  acquisition ;  hence  the  refusal 
to  make  the  inquiry  in  a  litigation  in  which  the  issue  is  too 
narrow,  in  that  only  the  relations  of  the  plaintiff  and  the 
associates  can  be  adjusted  and  not  those  between  the  asso* 
dates  and  the  public  (2)  Or  the  associates  have  not  the 
right  which  they  claim;  but  the  usurpation  of  it  does  not 
affect  the  plaintiff  more  than  it  does  any  other  citizen  of  the 
community;  hence  the  refusal  to  make  the  inquiry  in  a 
litigation  in  which  there  is  no  good  reason  for  allowing  the 
plaintiff  to  volunteer  as  a  representative  of  the  public  It 
will  be  noted,  however,  tliat  this  latter  answer  fails  to  take 
account  of  the  case  in  which  the  plaintiff  is  peculiarly  siffected 
by  the  usurpation  complained  of,  a  case,  for  example,  analo- 
gous to  the  cases  in  whidi  a  single  citizen  is  permitted  to 
sue  for  the  abatement  of  a  public  nuisance. 

It  is  conceived  that  no  reason  can  be  given  for  refusing 
to  inquire  into  the  regularity  o*f  the  organization  excepting 
one  or  the  other  of  the  reasons  above  suggested.  Turning 
now  to  the  cases  in  whidi  the  right  of  associates  to  act  in  a 
certain  way  has  been  questioned,  we  find  that  in  many  of 
the  cases  plaintiffs  have  been  met  by  one  or  the  other  of  the 
two  answers  just  given,  while  in  the  other  cases  the  courts 
have  shown  a  willingness  to  inquire  into  the  authority  of 
the  assodates  to  act  in  the  manner  in  question.  An  at- 
tentive consideration  of  the  difference  between  the  cases  in 
which  the  inquiry  will  and  those  in  which  it  will  not  be 
made  will  show  the  difference  between  the  two  to  be  this — 
that  where  the  right  asserted  by  the  assodates  is  one  whidi 
is  not  an  inddent  of  incorporation  the  assodates  must  show 
a  dear  title  to  it  by  compliance  with  the  conditions  of  the 
grant;  whereas  if  the  right  in  question  is  an  ordinary  ind- 
dent of  incorporation,  irregularity  in  corporate  oiganization 
is  not  material.  The  distinction,  then,  is  between  rights 
which  are  and  rights  which  are  not  inddent  to  coiporate 
organization.  As  already  pointed  out,  incorporation  (prop* 
erly  speaking)  concerns  only  the  modes  of  representative 


508  IRREGULAR  ASSOCIATIONS. 

action — ^suing  and  being  sued  in  a  common  name,  contract- 
ing, conveying  property  and  receiving  conveyances  of  prop- 
erty in  that  name,  making  by-laws,  using  a  common  seal, 
etc.  It  is  clear,  therefore,  that  irregularity  of  organization 
affords  to  a  private  plaintiff  no  ground  upon  which  to  enjoin 
the  associates  from  taking  corporate  action  merely  because 
of  their  alleged  lack  of  right  to  act  in  corporate  form.  This 
it  will  be  perceived  is  a  result  entirely  consistent  with  the 
idea  that  incorporation  may  be  attained  by  private  act  and 
without  state  aid.  A  plaintiff  who  undertakes  to  make  an 
objection  based  upon  the  form  in  which  the  associates  act 
should  accordingly  be  met  by  the  first  of  the  two  answers 
outlined  above:  he  should  be  told  that  the  associates  have 
in  virtue  of  their  organization  attained  the  right  to  act  in 
the  mode  in  question,  and  that  the  only  way  in  which  diey 
can  be  deprived  of  such  right  is  by  a  proceeding  instituted 
for  that  purpose  by  the  state. 

Far  different  is  the  situation  which  presents  itself  when 
associates  irregularly  organized  claim  under  a  charter  or 
general  law  a  right  which  is  not  ordinarily  an  incident  of  in- 
corporation. Reasons  have  been  given  above  for  the  view 
that  the  limitation  of  liability  is  a  right  or  privilege  which 
ought  not  to  be  regarded  as  incident  to  incorporation,  but  it 
is  conceded  that  the  law  is  the  other  way.  There  are,  how- 
ever, a  number  of  rights  which  confessedly  do  not  bdong 
to  associates  merely  because  they  incorporate.  The  right 
of  eminent  domain  is  the  most  important  of  them.  Suppose 
that  the  associates  are  irregularly  organized  and  that  they 
undertake  to  condemn  private  property  for  their  corporate 
use,  a  stranger  who  asks  a  court  of  equity  to  enjoin  the  asso- 
ciates will  indeed  be  met  by  the  second  of  the  two  answers 
given  above;  that  is  to  say,  he  will  be  told  that  he  is  not 
entitled  to  equitable  relief,  for  he  is  not  affected  by  the 
usurpation  more  than  every  other  member  of  the  public  and 
there  is  no  reason  for  allowing  him  to  volunteer  as  a  repre- 
sentative of  the  community.  A  property  owner,  however, 
whose  property  the  associates  propose  to  take  should  unques- 
tionably be  allowed  to  enjoin  their  action  on  the  ground 
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that  they  have  not  satisfied  the  conditions  upon  which  the 
state  has  granted  them  the  right^ 

The  conclusion  just  reached  respecting  the  difference 
between  cases  in  which  regularity  of  organization  will  and 
those  in  which  it  will  not  be  inquired  into  is  most  significant, 
because  the  conclusion  is  consistent  with  the  theory  that 
mere  incorporation  (that  is,  a  right  to  act  in  cor^rate 
form)  may  be  attained  without  state  aid,  but  that  the  exer- 
cise of  certain  other  and  greater  rights  is  not  within  the 
reach  of  associates  except  upon  compliance  by  them  with 
statutory  conditions. 

If  now  it  be  supposed  tliat  a  number  of  associates  irregu- 
larly organize  themselves  in  corporate  form  under  a  statute 
which  purports  to  confer  not  only  the  right  to  corporate  or- 
ganization but  also  the  right  of  eminent  domain,  it  will  fol- 
low that  non-compliance  with  the  statutory  conditions  will 
not  prevent  the  associates  from  attaining  incorporation  di 
facto  (for  this  they  can  gain  by  private  act),  but  will  prevent 
them  from  exercising  the  right  of  eminent  domain  as  against 
a  plaintiff  who  would  be  specially  affected  by  their  act  It 
will  accordingly  be  seen  that  in  such  a  case  it  is  strictly 
proper  to  say  that  the  associates  have  obtained  absolutely  no 
rights  whatever  under  the  statute  and  that  their  incorpora- 
tion has  resulted  from  private  act  From  this  analysis  an 
important  practical  conclusion  results.  It  is  this:  that,  in- 
asmuch as  the  associates  have  not  satisfied  the  terms  of  the 
statutory  grant  they  can  be  enjoined  from  acting  under  it, 
but  that  inasmuch  as  they  have  in  fact  become  incorporated 
the  plaintiff  can  establish  his  right  and  their  liability  only  by 
proceeding  against  them  in  corporate  form.  In  other  words, 
the  plaintiff  cannot  ignore  the  fact  of  incorporation  and  sue 
the  associates  in  their  individual  names.  This  discrimination 
is  conceived  to  be  the  true  basis  of  the  decision  in  the  well- 
known  case  of  Attorney-General  v.  Stevens  et  al}  In  that 
case  the  attorney-general  at  the  request  of  a  property- 
owner  filed  an  information  in  equity  against  a  number 


*  Railroad  Co.  ▼.  S^iXUvatU,  $  Ohio  St  276  (185s);    Atkinson  v. 
wUroad  Co.,  is  Ohio  St  21  (1864). 
•Saxtoa  (N.  J.),  369  (1831). 
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show  that  as  a  matter  of  substance  the  associates  never 
received  a  grant  of  the  right  to  lay  tracks  upon  the  high* 
way  in  question  or  that  the  grant  has  expired  by  its  own  lim- 
itation. As  a  matter  of  fact»  the  confusion  of  the  distinct 
questions  of  form  and  substance  has  in  many  cases  led  to  a 
denial  of  the  standing  of  the  plaintiff  to  object  to  the  action 
of  the  associates  and  the  cases  have  been  disposed  of  by  the 
statement  that  no  question  respecting  corporate  action  can 
be  raised  in  a  collateral  proceeding. 

The  mischief  resulting  from  such  a  rule  led  the  Pennsyl- 
vania Legislature  to  pass  the  Act  of  June  19,  1871  (P.  I- 
1361).  The  act  provides  that  in  all  proceedings  in  courts 
of  law  or  equity  in  which  it  is  alleged  that  the  rights  or 
franchises  of  other  corporations  are  injured  or  invaded  by 
any  corporation  claiming  a  right  to  do  the  act  from  which 
such  injury  results  it  shall  be  the  duty  of  the  court  in  which 
such  proceedings  are  had  to  examine,  inquire,  and  ascertain 
whether  such  corporation  does  in  fact  possess  the  right  and 
franchise  to  do  such  injurious  act,  and  if  such  right  or  fran- 
chise has  not  been  conferred  upon  such  corporation  such 
courts,  if  exercising  equitable  power,  shall  by  injunction 
restrain  such  injurious  acts/'  This  act  having  been  passed, 
an  attempt  was  at  once  made  to  ignore  the  distinction  under 
discussion  by  going  to  the  other  extreme  and  construing  the 
act  as  giving  to  a  plaintiff  the  right  to  raise  every  question 
which  could  be  raised  in  a  proceeding  instituted  by  the  state. 
Fortunately  the  court  refused  to  adopt  this  view  of  the 
statute  and  in  Western  Penna  R.  R.  Co/s  Appeals^  made 
precisely  the  distinction  above  suggested.  "The  Ad 
of  1871/'  said  the  court,  ''contemplates  nothing  more 
than  that  it  shall  be  made  to  appear  from  the  diarter 
that  the  corporation  has  the  power  to  do  the  partica- 
lar  act  in  controversy  and  which  involves  some  right  of  the 
contestant,  but  when  we  get  beyond  this  we  assume  scmie- 
thing  with  which  we  have  no  business  in  a  collateral  pro- 
ceeding: we  assume  to  assert  the  rights  of  a  third  party, 
the  commonwealth.''    This  was  said  in  a  case  in  which  an 

*I04  P^  J99  (i8$3). 
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attempt  was  made  to  restrain  the  defendant  from  crossing 
the  plaintiffs  tracks  at  grade  for  the  reason  that  the  defend- 
ant associates,  though  confessedly  once  possesi^ing  the  right 
to  lay  tracks  beyond  the  plaintiff's  line,  were  alleged  to  have 
laid  themselves  open  to  a  declaration  of  forfeiture  by  reason 
of  non-user.  In  a  subsequent  decision  •  the  Supreme  Gnirt 
approved  an  able  opinion  of  Endlich,  J.,  in  the  court  below 
in  the  course  of  which  he  observed,  '*  The  standing  then  of 
the  defendant  company  to  call  upon  the  court  imder  the 
Act  of  1871  to  inquire  into  the  power  of  the  plaintiff  corpo- 
ration to  do  that  which  it  prays  to  be  permitted  to  do  here 
must  be  given  by  the  fact  that  that  act  would  constitute 
an  injury  to  the  private  rights  of  the  defendant,  not  by  the 
fact  that  it  may  involve  danger  to  the  public  or  wrong  to 
the  city  of  Reading."  Consistently  with  this  view  it  has 
been  held  that  the  plaintiff  has  no  standing  except  where 
there  is  a  direct  interference  with  his  rights  and  that  a 
chancellor  will  not  inquire  into  the  defendant's  authority 
where  the  plaintiffs  grievance  is  merely  a  diminution  of 
traffic  or  other  consequential  injury.** 

Subsequent  to  these  decisions  the  very  question  was  pre- 
sented to  the  Supreme  G>urt  of  Pennsylvania  which  is  in- 
volved in  the  suppositious  case  just  put — ^namely,  the  ques- 
tion of  the  right  of  an  abutting  owner  to  challenge  the  right 
of  a  manufacturing  corporation  without  the  power  of  emi- 
nent domain  to  maintain  railroad  tracks  upon  a  highway. 
The  court  held  that  the  plaintiff  had  under  the  Act  of  1871 
a  standing  to  compel  the  removal.'^ 

Summing  up  the  discussion  of  the  topic  under  considera- 
tion, the  following  conclusions  may  be  stated:  that  in  no 
case  will  a  court  either  of  law  or  equity  inquire  at  the  instance 
of  a  private  citizen  into  the  right  of  associates  to  act  in  cor- 
porate form;  that  in  no  case  will  a  court  of  equity,  even  at 
the  instance  of  the  attorney-general,  inquire  into  the  right 
of  associates  to  act  in  corporate  form;  that  either  a  court 
of  law  or  a  court  of  equity  will  at  the  instance  of  a  private 

1894. 
(i8g7). 
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citizen  inquire  whether  or  not  associates  possess  the  substan* 
tive  right  to  do  acts  directlyaflfecting  the  interest  of  the  plain- 
tiff; and  that  where  a  statute  exists  expressly  recognizing  the 
right  of  a  court  to  inquire  into  the  authority  for  corporate 
action  it  will  be  so  construed  as  to  limit  the  inquiiy  to 
questions  of  substance  as  distinguished  from  questions  of 
form;  and,  in  the  case  of  substantial  rights,  to  an  investi- 
gation only  of  their  acquisition  by  the  associates  and  not 
to  a  consideration  of  whether  the  associates  have  rendered 
themselves  liable  to  a  judgment  of  forfeiture. 

III.  The  Right  to  Sue  in  the  Common  Name. — ^It  is 
a  rule  of  common  law  procedure  that  the  plaintiffs,  no  mat- 
ter how  numerous,  must  appear  upon  the  record  in  their  own 
names.  It  is  only  in  equity  that  one  is  permitted  to  sue 
as  the  representative  of  a  class.  In  the  case  of  partners 
the  rule  requires  that  the  name  of  each  partner  shall  appear, 
followed  by  the  formula  *'  trading  as  A  &  B.''  The  right 
to  adopt  for  purposes  of  litigation  a  single  name  which 
may  be  placed  upon  the  record  with  the  same  l^[a!  effect 
as  if  the  names  of  all  the  associates  were  set  out  at  length 
is  a  right  which  is  regardfi  as  an  incident  of  incorporation. 
While  the  right  to  a  common  name  is  undoubtedly  a  valua- 
ble right,  it  might  well  be  regarded  as  one  attainable  with- 
out public  consent  It  is  natural,  therefore^  to  find  in  the 
case  of  irregularly  organized  associations  that  the  courts 
rarely  if  ever  permit  a  defendant  to  defeat  recovery  by 
questioning  the  right  of  the  associates  to  sue  in  the  oomnxm 
name.  It  is,  of  course,  true  that  the  courts  have  not  explicitly 
recognized  the  situation  as  involving  the  right  of  asso- 
ciates to  attain  incorporation  by  their  own  act  Just  as  in 
the  other  cases  which  have  been  considered,  the  attempt  has 
been  made  to  explain  the  result  by  reference  to  collateral 
attack,  estoppel,  or  contract  On  this  head  the  contract 
theory  is  the  favorite  with  the  courts.  If  by  his  contract  the 
defendant  has  recognized  the  associates  as  organized  under 
a  common  name,  they  may  bring  suit  in  that  name  and  he 
will  not  be  permitted  to  defeat  recovery.  It  is  sometimes 
intimated  that  the  use  of  the  common  name  in  the  contract 
is  evidence  of  the  existence  of  a  corporation.    Thus  where 
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a  defendant  made  a  promissoiy  note  in  iavor  of  the  ''  On* 
cinnati  Type  Foundiy  Company^  it  was  held  that  a  verdict 
and  judgment  for  the  plaintiff  would  be  sustabcd  though 
there  was  no  other  evidence  than  the  note  itselL  **  In  this 
class  of  cases,'"  said  the  court,  '*  it  would  seem,  after  all,  that 
the  courts  have  proceeded  upon  a  rule  of  evidence  rather 
than  the  strict  doctrine  of  estoppd.  They  have  treated  the 
contract  with  a  party  by  a  name  implying  corporation 
really  as  evidence  of  the  existence  of  tlie  corporation  more 
than  as  an  estoppel  to  disprove  such  fact"  In  a  subsequent 
part  of  the  opinion  the  court  adds:  *'This  doctrine  of 
estoppel  as  applied  to  contracts  with  corporations  needs 
further  examination;  but  it  is  not  important  in  this  case 
and  we  shall  not  here  pursue  it  The  decision  of  this  case  will 
rest  upon  another  ground.''  '*  Obviously  there  is  no  question 
of  estoppel  in  such  a  situation.  As  for  the  contract  theory, 
it  may  be  said  to  be  both  too  broad  and  too  narrow.  It  is 
too  broad:  because  no  reason  can  be  given  why  one  who 
has  made  a  contract  with  partners  in  a  firm  name  should 
not  be  liable  to  suit  by  them  in  that  name;  but  such  is  not 
the  law."  It  is  too  narrow :  in  that  it  does  not  sufike  to  ex- 
plain cases  in  which  associates  irregularly  organized  are 
permitted  to  bring  suit  in  their  common  name  against  a  tort- 
feasor." 

An  interesting  phase  of  the  question  presented  itself  in 
StouHmore  v.  Clark}^  B  and  others  gave  a  promissory 
note  to  "the  Missouri  City  Savings  Bank.''  Upon  B's 
failure  to  pay,  judgment  was  entered  upon  the  note 
in  favor  of  the  bank.  A,  the  holder  of  a  lien  on 
B's  land,  filed  a  bill  in  order  to  ccMxipel  a  sale  for  tiie 
satisfaction  of  the  lien.  The  bank  was  made  a  defendant 
by  order  of  the  court  and  set  up  the  lien  of  the  judgment 
Q  a  co-defendant,  holder  of  another  lien,  sought  by  cross 

^  Jones  V.  CincinnaH  Type  Foundry  Co.,  14  Ind.  S9  (1S60). 

^Rex  T.  Harrison,  8  T.  R.  508  (1800). 

*'Sce,  for  example,  the  Stockton,  sic,,  Co.  v.  The  Stockton,  ste., 
JL  R.  Co.,  45  Cal.  680  (idfi),  where  a  corporatioii  ds  focto  wa2  per- 
mitted to  maintain  an  action  in  the  common  name  ai^nst  one  who 
had  trespassed  upon  common  properly. 

"70  Ma  471  I1S79). 
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bill  to  impeach  the  validity  of  the  lien  of  the  bank  on  the 
ground  that  the  bank  had  not  been  regularly  incorporated 
The  court  upheld  the  lien  of  the  bank.  There  was  here  no 
basts  for  alleging  an  estoppel.  It  might  have  been  said 
that  B,  by  contracting  with  the  associates  in  the  common 
name,  had  impliedly  agreed  that  they  might  sue  him  in  it 
Though  C  was  not  a  party  to  the  contract,  yet  if  B  was 
bound,  the  judgment  was  valid  and  C  could  not  complain. 
Or  it  might  have  been  said  that  incorporation  had  in  fact 
l)een  attained  in  spite  of  irregularity  and  that  the  riglit  to 
sue  in  the  common  name  was  an  incident  of  incorporation. 
Tlie  court,  however,  preferred  to  say  that  in  the  suit  upon 
the  note  B  would  have  been  '*  estopped"  from  disputing  the 
corporate  existence  and  that  therefore  the  judgment  was 
valid.  This  is,  in  substance,  the  contract  theory.  The  court 
also  thought  that  as  C  had  derived  his  rights  from  B  sub- 
sequent to  the  bank's  judgment  he  could  have  no  better 
position  than  B.  This  suggestion  seems  to  have  been  super- 
fluous; for  as  the  judgment  was  valid,  its  lien  was  effective 
against  all  tlie  world.  The  result  reached  is  undoubtedly 
sound.  That  B  could  not  have  made  defence  on  the  ground 
that  suit  was  brought  in  the  common  name  is  clear  from 
the  authorities.  ''  The  plaintiff/'  said  the  court  in  Bank 
V.  McDonald^^  "  being  a  corporation  de  facto,  and  the  de- 
fendant having  contracted  witfi  it  as  such,  the  legality  of  the 
organization  cannot  be  impeached  by  him  when  sued  upon 
his  contract*' 

A  class  of  cases  is  sometimes  confused  with  the  cases 
under  discussion  which  in  reality  involve  a  different  ques- 
tion. Let  it  be  supposed  that  B  promises  to  take  and  pay 
for  shares  in  a  corporation  thereafter  to  be  formed  and  that 
(on  some  one  of  the  theories  already  discussed)  he  is  after- 
wards sued  by  the  associates  in  their  common  name.  The 
question  is  whether  he  may  defend  on  the  ground  that  the 
organization  is  irregular.  Here,  it  will  be  perceived,  the 
objection  goes  deeper  than  a  mere  dilatory  defence  whidi 
denies  the  right  to  sue  in  the  common  name.    If  this  were 

'*ilo  Matt.  J64  (1881). 
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tlie  only  point  involved,  B*s  defence  should  not  be  pemiittcd. 
The  substantial  question,  however,  is  whether  the  associates 
who  are  suing  for  B's  contribution  have  performed  the 
conditions  of  the  contract.  If  the  organization  is  irregular, 
the  people,  through  the  attorney-general,  may  forfeit  the 
charter  and  destroy  or  impair  the  value  of  the  common  prop- 
erty. Until  the  associates  have  formed  an  invulnerable 
organization  they  have  not  performed  their  part  of  the 
contract.  A  covenant  to  settle  property  upon  a  female  rela- 
tive when  married  might  well  be  construed  as  contemplating 
a  licensed  marriage,  regularly  contracted.  A  refusal  to  con- 
vey where  mere  cohabitation  and  reputation  had  made  a 
de  facto  marriage  should  not  be  regarded  as  a  breach  of  the 
covenant.  Yet  such  a  case  is  far  weaker  than  the  one  under 
consideration.  Here  the  question  does  not  concern  the 
status  of  another,  but  the  status  which  the  defendant  will 
himself  occupy  if  compelled  to  perform  the  contract  It  is 
as  if  B,  under  contract  of  marriage,  were  sued  for  breach 
of  promise  by  the  plaintiff,  who  had  offered  to  cohabit  with 
B  but  had  declined  to,  obtain  a  license  and  submit  to  a  mar- 
riage ceremony.    It  is  clear  that  B  would  not  be  liable. 

Without  always  clearly  stating  the  principle,  the  cases  as 
a  rule  permit  the  subscriber  to  defend  on  the  ground  of 
irregularity.  "  That  contract,''  it  was  said  in  Indianapolis 
Furnace  Co.  v.  Herkinur,^^  "  was,  in  legal  effect,  that  the 
defendant  would  take  and  pay  for  the  stock  subscribed 
for  in  case  the  organization  should  be  perfected  and 
the  corporation  brought  into  legal  existence,  and  not 
otherwise.''  The  court  here  distinguished  between  con- 
tracts with  existing  corporations  and  those  in  which  future 
incorporation  is  contemplated.  '"  The  ground  upon  which 
a  party  who  has  contracted  with  a  corporation  as  such  is 
estopped  to  deny  its  existence  is,  that  by  his  contract  he  has 
recognized  the  existence  of  the  corporation."  It  is  often 
said,  as  is  implied  in  the  language  just  quoted,  that  if  the 
contract  is  with  an  existing  corporation  the  defendant  may 
not  set  up  the  irregularity  of  its  organization  as  a  defence 

-46  iBd  14a  (1873). 
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to  an  action  upon  his  subscription.  If,  as  has  been  seen, 
the  objection  goes  merely  to  the  right  to  sue  in  the  comrooa 
name,  this  statement  is  sound.  It  is  submitted,  however, 
that  if  B  subscribes  to  the  stock  of  an  existing  corporstioo 
and  subsequently  discovers  that  its  diarter  is  vulnerable  lie 
should  be  permitted  to  resist  payment,  just  as  in  the  cue 
of  subscriptions  made  prior  to  organization.'* 

George  Wharton  Peeper. 

(To  be  coQctadta.) 

**Tl)e  rrtnaining  topics— Amenability  to  Suit  is  the  CommoB  Num^ 
Convcyinflr  and  Reccivin|r  Title  to  Property,  and  the  Effect  of  Img»- 
larities  Upon  the  Relation  of  Associates  wter  «r— will  be  discnssed 
in  a  third  and  final  article. 
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As  Marked  by  Decisions  Selected  from  the  Advakcs 

Rbforts. 


BANKRUPTCY. 

In  re  Forbes,  128  Fed.  137,  the  United  SUtes  District 
Court  (District  of  Massachusetts)  holds  that  where  a  peti* 
^^  tion  has  been  filed  by  one  partner  to  bring  his 

**"^  firm  and  his  co-partner  into  bankruptcy  the  lat- 
ter is  not  entitled  to  insist  upon  proof  of  an  act  of  bank- 
ruptcy,  which  tfie  petitioner  is  not  required  to  allege  either 
by  the  Bankruptcy  Act  or  by  the  practice  thereunder,  nor 
can  he  set  up  the  want  of  such  an  act  as  a  defence  to  the 
petition,  but  he  may  set  up  the  defence  of  solvency,  since  an 
ad  judicaticMi  of  bankruptcy  against  all  the  partners  is  essen* 
tial  to  one  against  the  firm,  and  <m  that  issue  he  is  entitled 
to  a  trial  fay  jury. 


BILLS  AND  NOTE& 

In  Natioftal  Bank  of  Commerce  v.  Kenney,  80  S.  W.  555, 
the  Court  of  Gvil  Appeals  of  Texas  decides  that  a  provision 
^  in  a  note  by  whidi  protest  is  waived  in  case  of 

non-payment  at  maturity,  and  all  extensions 
and  partial  payments  before  or  after  maturity  are  agreed  to, 
without  prejudice  to  the  lK>lder,  introduces  an  element  of 
uncertainty  as  to  time  of  payment  fatal  to  negotiability. 
See  City  National  Bank  v.  French  &  Son,  72  Pac  842. 


CASUER& 

In  Gillespie  v.  Brooklyn  Heights  R.  Co.,  70  N.  E.  857, 

the  Court  of  Appeals  of  New  York  holds  diat  a  street  rail- 

^^g^^fuig^      way  company  is  liable  to  a  passenger  for  an  in- 

Lmtwif»«f    juiy  to  his  feelings  because  of  the  insulting  lan- 

B»pjn^»     guage  used  by  a  conductor.    It  is  consequently 

■"'"       decided  under  the  facts  of  the  case  that  where 

a  passenger  on  a  street-car  tendered  the  conductor  an 

amount  more  than  the  fare,  and  askdl  for  a  transfer,  and 

Sif 


520  PROGRESS  OP  THE  LAW. 
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after  the  conductor  had  attended  to  another  passenger  de- 
manded  her  change,  whereupon  the  conductor  in  an  abusive 
manner  refused  to  return  any  change,  but  called  the  passen- 
ger a  dead  beat  and  swindler,  a  directed  verdict  for  plaintiff 
for  the  amount  of  the  change  as  the  extent  of  the  carrier's 
liability  is  reversible  error.  Three  judges  dissent  on  the 
ground  that  it  is  unduly  extending  the  doctrine  of  a  com- 
mon carrier's  liability  to  make  him  answerable  in  damages 
for  the  slanderous  words  spoken  by  his  agents.  Compare 
Chamberlain  v.  Chandler,  3  ivlason,  242. 


In  State  ex  ret.  McComb  v.  ClUcago,  B.  and  Q.  J?.  Co., 
99  N.  W.  309,  the  Supreme  Court  of  Nebraska  decides  that 
pyrniJhinff  during  a  temporary  scarcity  of  cars  a  railroad 
Cars:  Dit-  company  is  entitled  to  consider,  in  apportioning 
criniMtioa  ^j^^  among  grain  dealers,  their  relative  volumes 
of  business  and  facilities  for  the  loading  of  cars.  Though 
there  may  be  a  difference  in  the  number  of  cars  furnished 
different  grain  dealers  at  the  same  railroad  station,  still,  if 
no  favoritism  or  discrimination  is  shown,  and  the  number 
of  cars  furnished  each  is  in  a  fair  proportion  to  his  volume 
of  business,  facilities  for  loading,  and  grain  in  sight,  no 
shipper  has  a  right  to  complain  of  this  difference,  thou|^  he 
may  not  obtain  all  the  cars  he  deems  necessary  for  his  busi- 
ness. 


The  Supreme  Court  of  Mississippi,  holding  that  die  lia- 
bility of  a  carrier  does  not  terminate  until  the  freight  has 
Taraiaattoa  reached  the  point  of  destination  in  good  order, 
of  Ltebiiitjr  and  notice  of  its  arrival  has  been  given  to  the 
consignee,  and  a  reasonable  time  allowed  for  its  removal, 
decides  in  Gulf  and  C.  R.  Co.  v.  Fuqua  &  Horion,  36  S. 
449,  that  the  liability  of  a  carrier  does  not  terminate  tmtil 
notice  of  the  arrival  of  the  goods  at  their  destination  has 
been  given  the  consignee,  irrespective  of  any  custom  on  the 
part  of  the  railroad  not  to  give  such  notice.  Compare  Akh 
bama  and  V.  Ry.  Co.  v.  Bounder,  35  S.  155. 
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CLERK  OF  COURT. 

Tlie  United  States  Circuit  Court  (Eastern  District  Penn* 

sylvania)  holds  in  United  States  v.  Bell,  127  Fed.  ioo2, 

PAiiar*        ^h^^  ^  clerk  of  a  court  is  essentially  a  ministerial 

to  iMM       officer  and  has  nothing  to  do  with  the  character 

s«maou      Qj.  purpose  q{  papers  which  arc  tendered  to  him 

to  be  filed.    When  suit  is  ordered  or  process  directed  to  be 

issued,  it  is  his  duty  to  comply  if  the  party  is  pritna  facie 

entitled  to  it,  and  for  failure  to  do  so  he  is  liable  for  any 

loss,  the  measure  of  his  responsibility  being  the  damages 

which  have  resulted  therefrom,  but  to  maintain  such  action 

something  more  than  nominal  damages  must  be  shown.    See 

also  Stczfcns  v.  Ratfe,  3  Denio,  327. 


CHECKS. 

In  an  action  on  checks  against  the  drawer  and  the  bank 
it  appeared  that  the  money  for  which  the  checks  were  given 
incffaicoa-  was  borrowed  for  the  purpose  of  betting  on  a 
sMeratiofl  game  of  cards  participated  in  by  the  payee  in 
a  hotel  controlled  by  him.  Under  these  facts  the  Court  of 
Civil  Appeals  of  Texas  decides  in  Jones  v.  Akin  &  Aikin, 
80  S.  W.  385,  that  there  could  be  no  recovery.  Compare 
Reed  v.  Brewer,  90  Tex.  144. 

In  Union  Trust  Co.  v.  Preston  Nat.  Bank  of  Detroit,  99 
N.  W.  399,  the  Supreme  Court  of  Michigan  decides  that  a 
ccHifieattofl:  Certified  check  is  valid  in  the  hands  of  a  bona 
Bom  pi4m  fide  holder,  though  the  books  showed  no  funds 
Hoidsr  ^Q  ^j^g  credit  of  the  drawer  when  it  was  certified, 
and  though  the  laws  of  Michigan  declare  it  unlawful  to 
certify  a  check  under  such  circumstances  and  go  so  far  as  to 
make  such  certification  a  crime.  The  case  presents  an  ex- 
cellent review  of  the  authorities  in  point 


COMPULSORY  EDUCATION. 

A  parent  in  good  faith  employed  a  teacher  formerly  em* 
ployed  in  the  public  schools  to  teach  his  child.     It  was 

What  arranged  that  the  child  should  be  taught  all  the 
CoBjtitBtM     branches  taught  in  the  public  schools  at  the  regu- 

•^•^  lar  public  school  hours.  The  child  attended  the 
teacher's  home  r^[ularly  every  school  day,  and  received 
instruction  equal  to  that  which  could  have  been  received 
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COMPULSORY  EDUCATION  (Continued), 
at  the  public  schools.  The  teacher  did  not  advertise  her- 
self as  keeping  a  private  school  and  had  no  regular  tuition 
fixed,  nor  any  school  equipments,  and  made  no  arrange- 
ments to  take  other  pupils.  Under  these  facts  the  Appellate 
Court  of  Indiana  ( Div.  No.  i )  decides  in  State  v.  Peter- 
mapt,  yo  N.  E.  550,  that  the  Indiana  law  had  been  complied 
with  which  provides  that  every  parent  shall  be  required  to 
send  his  child  to  a  public,  private,  or  parochial  school  eadi 
school  year  for  a  term  not  less  than  that  of  the  public  schools 
where  the  child  resides.  Compare  with  this  case  the  Mas- 
sachusetts decision  of  Commomcealth  v.  Roberts,  34  N.  E. 
402. 


CONTRACT& 

Tlirce  coal-mining  companies  operating  in  tb#!  same  vein 
or  seam  in  close  proximity  to  one  another  and  just  having 
ititgaiityt  commenced  the  development  of  tliat  particular 
Rcitraiat  of  kind  of  coal,  organized  indirectly  and  nominally 
Trad«  ji^  ^Y\e  names  of  individuals  a  third  corporation 
to  act  as  their  general  sales  agent*  and  each  gave  it  by  con- 
tract the  exclusive  right  to  sell  its  entire  output  of  coal  at 
prices  uniform  as  to  all  three  companies  and  not  to  be  de- 
parted from  without  the  consent  of  all  the  companies,  and 
the  said  agent  company  was  to  advertise  and  introduce  the 
coal  in  the  markets,  establish  and  control  all  agencies  and 
sub-agencies,  and  make  all  sales  and  collections,  and  deduct 
for  its  compensation  ten  cents  per  ton  out  of  the  pixKeeds 
of  sales.  Under  these  facts  the  Supreme  Court  of  Appeab 
of  West  Virginia  decides  in  Slaughter  v.  Thacker  Coal  and 
Coke  Co.,  47  S.  E.  247,  that  the  contract  is  illegal  and  void* 
its  tendency  being  to  suppress  competition  and  restrain 
trade  contrary  to  public  policy.  Compare  Homer  v.  Graves, 
7  Bing.  735. 


CORPORATIONS 

(Appellate  Division,  First  Department)  decides  in  Penm 
With  one  judge  dissenting,  the  New  York  Supreme  Court 
Doiaff        Collieries  Co.  v.  McKcever,  87  N.  Y.  Supp. 

bmimmIs  869,  that  a  foreign  corporation,  the  office  of 
ch«  sute      which  is  in  another  state  and  which  merely  has 

an  agent  in  this  state  who  maintains  an  office  for  his  own 
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convenience  and  does  not  have  exclusive  control  of  the  busi- 
ness in  the  state,  and  keeps  no  books  nor  bank  account,  and 
makes  no  contracts  for  the  sale  of  goods,  but  reports  every- 
thing to  the  home  office,  and  who  usually  makes  sales  to 
parties  outside  the  state,  and,  while  a  particular  sale  was 
made  of  coal  situated  in  the  state  to  a  resident,  it  had  been 
previously  sold  to  a  party  without  the  state  who  had  re- 
jected it,  is  not  doing  business  in  the  state  within  the  mean- 
ing of  the  statutes.  See  also  Cummer  Lumber  Co.  v.  Asso- 
ciated his.  Co.,  67  App.  Div.  151. 

A  corporation  issued  bonds  in  the  sum  of  $35,000  to  se- 
cure which  it  executed  a  mortgage  in  the  name  of  a  trustee. 
RcMivcrships  Bonds  to  the  extent  of  $17,000  were  disposed 
ccrtiimtMi  of,  the  proceeds  being  applied  to  the  satisfaction 
PrioritiM  q£  ii^  corporation's  indebtedness.  Subsequently 
a  stockholder,  on  behalf  of  himself  and  all  the  other  stodc- 
holders,  made  application  to  the  court  for  the  appointment 
of  a  receiver,  no  notice  of  such  application  being  served  upon 
either  the  trustee  or  any  of  the  bondholders,  who  were  not 
made  parties  to  the  proceedings.  Under  these  facts  Uie  Su- 
preme Court  of  Nebraska  decides  in  Smiley  v.  Sioux  Beet 
Syrup  Co.,  99  N.  W.  263,  that  the  receiver's  certificates 
issued  for  expenses  incident  to  the  receivership  were  not  a 
lien  superior  to  that  of  a  mortgage. 


CRIMES. 

In  a  very  elaborate  opinion  and  with  two  judges  dis- 
senting the  G>urt  of  Appeals  of  New  York  decides  in 
TMt  «f  People  v.  Mills,  70  N.  E.  786,  that  where  the 
property  of  the  state  is  delivered  to  anyone  under 
any  circumstances  for  the  purpose  of  having  him 
steal  it,  and  he  takes  possession  of  it  with  intent  to  steal 
it,  the  attempt  is  a  crime.  Compare  Sta^e  v.  Hull,  33  Or. 
56.  The  dissenting  judges  held  tfiat  the  true  principle, 
which,  however,  is  not  adopted  by  the  majority,  is  that  a 
person  decoyed  by  others  into  the  doing  of  some  act  that 
otherwise  would  be  a  crime  is  not  criminal  in  the  eyes  of 
the  law  unless  the  persons  inducing  or  procuring  lum  to 
do  the  act  were  themselves  criminals  intendmg  to  commit 
the  crime.  There  is  a  careful  review  of  the  cases  in  point 
and  the  questions  are  tfioroughty  canvassed. 
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EVIDENCE. 

The  Supreme  G>urt  of  Mississippi  holds  in  Boyd  v.  State, 
36  S.  525,  that  on  a  prosecution  for  murder  of  defendant's 

Dyiaff  wife,  testimony  of  the  physician,  in  connectioa 
DMiaratiom  ^^^  j^jg  testimony  as  to  a  dying  declaration, 
that  just  before  it  was  made  he  told  deceased  that  her  hus- 
band was  under  suspicion,  and  that  she  should  state  whether 
she  had  taken  anything  herself,  shotdd  not  have  been  ad- 
mitted.   

FALSE  IMPRISONMENT. 

Defendant  B,  a  store-keeper,  overtook  A,  a  woman,  after 
she  had  left  the  store,  took  her  by  the  shoulder,  falsdy 
What  accused  her  of  not  having  paid  for  something 
coatutntM  she  had  bought,  and  said  to  her  and  her  sister, 
who  was  with  her,  "  You  will  have  to  go  back  to  the  store." 
Under  these  facts  the  Kansas  City  Court  of  Missouri  holds 
in  Dunlcvy  v.  IVolfcrman,  79  S.  W.  1165,  that  the  fright 
and  fear  it  gave  A  authorized  a  finding  tliat  she  was  forci- 
bly restrained  of  her  liberty.  See  also  Brushaber  v.  Stegi- 
mann,  22  Mich.  266.     

HUSBAND  AND  WIFE. 

Tlie  New  York  Supreme  Court  (Appellate  Division,  First 

Department)  decides  in  Pache  v.  Oppenheim,  87  N.  Y. 

Bartei        Supp.  704,  that  a  husband  has  a  right  of  re- 

BxpesMs  covery  against  the  estate  of  his  dec^ised  wife 
for  the  reasonable  expenses  incurred  and  actually  paid  in 
connection  with  her  burial,  notwithstanding  his  common 
law  obligation  to  see  to  the  proper  interment  of  the  remains 
of  the  deceased.    See  O'Brien  v.  Jackson,  167  N.  Y.  31. 


INNKEEPERS 

The  Supreme  Court  of  California,  holding  that  an  inn- 
keeper is  not  bound  to  protect  his  guests  from  acts  of  vk>- 
ammmm  lence  of  his  servants  in  the  absmoe  of  negli- 
<><^^  gencc  in  employing  a  violent  or  disorderly 
person,  decides  in  Rahmel  v.  Lehnborff,  76  Pac.  659,  that 
an  assault  by  a  waiter  in  a  hotel  on  a  guest  is  not  withm 
the  course  of  the  waiter's  employment  or  widiin  the  real 
or  supposed  scope  of  his  duties^  so  as  to  render  the  inn* 
keeper  liable  for  the  tort  There  is  a  difference,  it  is  held, 
between  a  common  carrier  and  an  innkeeper  in  tfus  re^MCt 
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The  court  refers  to  the  ancient  decision  of  Cdy^s  Case 

decided  in  the  King's  Bench  in  26  Elizabeth  (Coke,  pt  8» 

♦33). 


INTERSTATE  COIflfERCB. 

Against  the  dissent  of  three  judges  the  Court  of  Appeals 
of  New  York  decides  in  People  ex  reL  Connecting  Terminal 
ivrtHM  R.  Co.  V.  Mitter,  Comptroller,  70  N.  E.  472, 
Tas  that  where  the  entire  business  of  a  domotic 
corporation  consists  in  the  transportation  of  grain  and  other 
products  from  ports  outside  of  the  state  to  ports  and  places 
in  the  state,  and  of  personal  property  from  ports  in  the  state 
to  ports  in  other  states,  and  its  entire  gross  receipts  from 
its  business  are  derived  from  such  transportation  and  not 
otherwise,  are  **  earnings  derived  within  die  meaning  of  the 
statutes  of  New  York  which  forbid  the  imposition  of  any 
tax  on  the  business  of  interstate  commerce."  See,  however. 
Bridge  Company  v.  Kentucky,  154  U.  S.  204. 

The  United  States  Grcuit  Court  (Western  District,  Vir- 
ginia) holds  m  Interstate  Commerce  Comndssian  v.  Chesth 
iHilnc  Dto-  peake  and  Ohio  Ry.,  i^  Fed.  59,  that  it  is  not 
•'•■■•■••'^  a  violation  of  Sectkm  2  of  the  Interstate  Com- 
merce Act  for  an  interstate  carrier  to  buy  a  commodity, 
and  then  sell  the  same,  to  be  tranqxMted  over  its  own  line^ 
at  a  price  less  than  the  ag|;regate  of  the  cost,  expense  items, 
and  its  own  published  freight  rates,  unless  such  transactioa 
was  a  mere  device  to  cover  an  intentional  giving  of  a  less 
rate  for  carriage  to  some  than  to  others^  there  being  no  kgal 
ground  for  assuming  that  the  loss  was  sustauned  fay  it  as 
a  carrier  rather  than  as  a  dealer. 


JURISDICTION. 

It  is  decided  by  the  United  States  Grcuit  Court  of  Ap- 
peals, Fifth  Circuit,^  in  Louisville  and  N.  R.  Co.  v.  Smith, 
f^^„^       128  Fed  I,  that  in  a  suit  fay  a  railroad  com- 
CMiHti      pany  in  a  federal  court  against  a  nuniber  of 
ABMflthi     landowners  to  enjoin  threatened  interference 
^^•■^"^•^    with  its  use  of  its  right  of  way  through  their 
lands  the  value  of  the  right  sought  to  be  protected,  and  not 
the  value  of  the  land  constituting  the  right  of  way 
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the  land  of  defendants,  constitutes  the  value  in  controversy 
for  jurisdictional  purposes.  See  Walter  v.  Northeastern 
Railroad,  147  U.  S.  370. 


LARCENY. 

In  Kansas  there  is  a  constitutional  provision  similar  to 

the  provision  existing  in  many  states  by  statute  that  the 

stMiioffof    ^^^  ^^^  personal  property  of  a  feme  couert 

wife's        acquired  before  or  after  marriage  shall  remain 

Pfp^rty      1^^^  separate  property,  and  may  be  devised  and 

conveyed  by  her  as  if  she  were  unmarried.    The  Supreme 

Court  of  the  state  m  construing  this  provision  holds  diat 

under  it  a  husband  may  be  guilty  of  larceny  of  his  wife's 

property.    Hunt  v.  State,  79  S.  W.  769.    Compare  Beas- 

ley  V.  State,  139  Ind.  552. 


LIFE  INSURANCE. 

In  Hatch  v.  Hatch,  80  S.  W.  411,  the  Court  of  Civil 

Appeals  of  Texas  decides  that  as  an  assignee  of  a  life  policy, 

Divoro  of     to  be  entitled  to  hold  an  interest  therein,  most 

PartiM  have  an  insurable  interest  in  the  life  insured, 
a  wife's  interest  as  assignee  of  a  policy  on  her  husband's 
life  ceases  on  the  divorce  of  the  parties,  except  so  far  as 
she  has  paid  premiums.  It  is  further  held  that  a  judgment 
of  divorce  which  adjudicates  the  property  rights  of  the  wife 
is  not  res  judicata  on  an  issue  involving  the  wife's  rights 
as  assignee  of  a  policy  on  the  life  of  the  husband,  under 
an  assignment  executed  during  the  existence  of  the  marriage 
relation,  where  such  issue  was  not  involved  in  the  divorce 
proceedings  nor  adjudicated  therein.  Compare  Schon&dd 
y.  Turner,  75  Tex.  324,  7  L.  R.  A.  189. 


MASTER  AND  SERVANT. 

In  Shaffer  v.  Union  Brick  Co.,  128  Fed.  97,  the  United 

States  Circuit  Court  (District  of  Kansas,  Third  Division) 

joiMt        holds  that  to  constitute  a  joint  liability  of  mas- 

Uabiiitjr  ter  and  servant  for  the  negligence  of  the  servant 
there  must  be  actual  negligence,  as  contradistinguished  from 
imputed  negligence,  of  the  master  concurring  with  an  act 
negligently  committed  by  the  servant    The  case  contains 
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an  interesting  review  of  the  authorities  in  point    See  in 
connection  with  it  Chesapeake  and  Ohio  Ry.  Co.  v.  Dixon, 
179  U.  S.  131. 


NEGUGENCB. 

The  Supreme  Court  of  Pennsylvania  decides  in  Daltry 
V.  Media  Electric  Light,  Heat  and  Power  Co.,  $7  Atl.  833, 
iKiwy  to  that  where  an  owner  of  a  house  procured  de- 
TratpMMT  fendant  electric  company,  at  his  own  expense,  to 
introduce  electric  light  into  the  house  by  running  a  wire 
from  its  line  at  the  gateway  across  the  lawn  to  the  building, 
and  on  the  removal  of  such  person  from  the  house  the 
company  cut  off  electrical  connection,  but  left  the  wire  hang- 
ing in  connection  with  the  feeder  line  to  the  street,  it  was 
not  relieved  from  liability  to  a  boy  injured  l^  coming  in 
contact  with  such  wire  by  the  fact  that  it  was  not  the  owner. 
This  liability  exists  although  the  boy  who  was  injured  by 
cor4.mg  in  contact  with  the  wire  was  at  the  time  a  trespasser 
on  the  land  of  the  person  who  owned  the  house.  No  author- 
ity is  cited  for  this  decision. 


NUISANCE. 

In  Longtin  v.  Percell,  76  Pac  699,  the  Supreme  Court 
of  Montana  decides  that  the  carrying  on  of  blasting  on  prem- 

iQlwiMt  ises  platted  as  city  lots  continuously  for  over 
Gw«  a  year  constitutes  a  nuisance  pritna  facie  irre- 
spective of  the  care  exercised,  and  a  recovery  may  be  had 
for  injury  to  property  owing  to  concussions  of  the  air  from 
the  blasting. 


PHYSiaAN& 

The  Supreme  G>urt  of  Wisconsin  lays  down  an  important 
limitation  as  to  the  scope  of  questions  which  may  be  asked 
espwt  of  an  expert  medical  witness  when  it  holds  in 
Tttttamqr  ^^/A  V,  Wisconsin  Cent.  Ry.  Co.,  99  N.  W. 
217,  that  an  expert  medical  witness  may  not  state  what 
he  learns  entirely  from  medical  works  unsupported  by  prac- 
tical experience  of  his!  own.  See  in  connection  with  this 
case  Zoldoske  v.  State,  B2  Wis.  58a    * 
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PLEDGES. 

It  is  decided  by  the  Court  of  Appeals  of  Kentucky  in 
Roberts  V.  Fanners^  Bank,  80  S.  W.  441,  that  a  pledgee 
Collateral  of  a  iiote  assigned  as  collateral  security  is  liable 
sccarity  whcu  by  the  exercise  of  ordinary  diligence  he 
could  have  collected  the  same  at  maturity,  and  not  onljr 
failed  to  do  so,  but  refused  to  turn  it  over  to  the  pledgor, 
so  that  he  might  enforce  payment,  and  in  consequence 
thereof,  the  makers  subsequently  becoming  insolvent  and 
removing  from  the  state,  the  note  became  worthless.  See 
also  Noland  v.  Clark,  10  B.  Mon.  239. 


POWERS. 

A  deed  of  trust  provided  that  in  case  of  the  refusal  or 
neglect  of  the  trustee  to  act,  the  beneficiary  or  any  holder 
sabttittttaj     of  the  notes  secured,  **  or  their  legal  representa- 

Trastaa  tivcs,"  might  appoint  another  trustee;  In  AUiii 
v.  Alliance  Trust  Co.,  Utnited,  36  S.  285,  the  Stqireme 
Court  of  Mississippi  decides  that  the  attorney  in  &ct  of 
the  beneficiary  had  no  right  to  appoint  a  substituted  trustee, 
so  that  a  sale  by  a  trustee  appointed  by  him  was  void. 


PRINCIPAL  AND  SURETY. 

In  Reed  v.  Humphrey,  76  Fac  390,  the  Supreme  Court 
of  Kansas  decides  that  a  surety,  who  under  legal  compulsion, 
uaiutiana     ^^^  ^  judgment  against  his  principal  and  hiiih 

"*  "*  self,  may  maintain  an  action  against  his  prin- 
cipal  for  reimbursement,  although  at  the  time  of  sudi  pay- 
ment the  judgment  could  not  in  any  manner  have  been 
enforced  against  the  latter  on  account  of  its  having  been 
dormant  as  to  him  for  more  than  a  year.  See  Faires  v. 
Cockerall,  88  Tex.  428. 


PUBUC  OFFICE. 

With  two  judges  dissenting,  the  Supreme  Court  of  NorA 

Carolina  holds  in  Miat  v.  Ettington,  46  S.  E.  961,  that  an 

Uffitiativa     ^fl^cer  appointed  for  a  definite  time  to  a  public 

Control  t       office  has  not  a  vested  property  interest  therein, 

■*^*«J[^y       or  contract  right  thereto,  of  which  the  Li^sla- 

'  ^       .  ture  cannot  deprive  him.    The  case  contains  a 

full  discussion  of  the  principles  involved  and  a  complete 

citation  of  authorities  in  point.    The  dissenting  opinions  are 
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well  worth  noting,  both  for  their  discussion  of  the  matter 

and  also  for  the  references  to  previous  North  Carolina 

judges. 


PUBLIC  SCHOOLS. 

The  vexed  cjueslion  as  to  religious  exercises  in  the  pub- 
lic schools  is  constantly  recurring.  A  new  illustration  of 
ReiigioM  it  is  found  in  yUlard  v.  Board  of  Education, 
Exercises  76  Pac.  472,  whcrc  the  Supreme  Court  of  Kan- 
sas holds  that  a  public  school  teacher  who,  for  the  purpose 
of  quieting  the  pupils  and  preparing  them  for  their  regular 
studies,  repeats  the  Lord's  Prayer  and  the  Twenty-third 
Psalm  as  a  morning  exercise,  without  comment  or  remark, 
in  which  none  of  the  pupils  are  required  to  participate,  is 
not  conducting  a  fonn  of  religious  worship  or  teaching 
sectarian  or  religious  doctrine.  A  very  thoughtful  and  dis- 
passionate article  on  this  subject  occurs  in  the  issue  of  the 
Atlantic  Monthly  for  Sq)tember,  1903,  entitled  "  The  Bible 
in  Public  Schools,"  by  Herbert  W.  Horwill,  which  may  be 
interesting  to  readers  of  the  American  Law  Register. 


RAILROADS. 

In  Missouri  Pac.  Ry.  Co.  v.  Bradbury,  79  S.  W.  966, 
the  Kansas  City  Court  of  Appeals  of  Missouri  holds  that 
Absndoancat  whcrc  a  railroad  has  been  granted  a  right  of 

vf  Track  way,  laid  track  thereon,  and  afterwards  aban- 
dons the  road  without  removing  the  rails,  they  become  the 
property  of  the  owner  of  the  land  through  which  the  right 
of  way  was  granted 


RECEIVERS. 

It  is  decided  by  the  Court  of  Chancery  of  New  Jersey 
in  Cooper  v.  Philadelphia  Worsted  Co.,  57  Atl.  733,  that 
tettAsidut  while  no  person  can  sue  a  corporation  after 
corporattoa  a  receiver  has  been  appointed  without  the  con- 
sent of  the  court,  actions  pending  at  the  time  of  the  ap- 
pointment may  be  prosecuted  to  judgment,  in  the  absence 
of  an  injunction  or  a  legislative  act  to  the  contrary,  even 
without  making  the  receiver  a  party,  though  he  may  be 
substituted  for  the  corporation  on  his  application  therefor. 
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SLANDER  OF  TITLE. 

In  Hutts  V.  Long,  So  S.  W.  312,  the  St.  Louis  QNiit  of 

Appeals  decides  that  plaintiff,  to  recover  in  an  action  for 
slander  of  title,  must  show  that  the  words  were 
maliciously  published.    It  is  a  good  defence  diat 

the  dcfaidant  supposed,  in  good  faith,  that  he  had  title. 


TAXATION. 

A^'i  nst  the  dissent  of  two  judges  the  Court  of  Appeals 
of  Kctitiicky  decides  in  German  Gymnastic  As/u  of  Lams- 
e^MMtiMAi  t'i7/r  V.  City  of  Louisville,  80  S.  W.  201,  tfiat 
imtimtiMi  a  gymnastic  assodation  where  regular  gymnas- 
tic exercises  are  taught  and  a  teacher  in  physical  culture  is 
c< distantly  employed^  is  an  institution  of  e^ication  withto 
the  meaning  of  the  Kentucky  laws.  Compare  Iff.  Hermom 
Boys'  School  v.  Gill,  145  Mass.  1461 


TELEGRAPH  COMPANIES 

The  Supreme  Court  of  Alabama  decides  in  fVesi^m 
Union  Telegraph  Co.  v.  Young,  36  S.  374,  that  a  tdcgraph 
uavtamp^s  Company  agreeing  to  transmit  a  td^raph  mes- 
McMagM  sage  to  which  the  sender  had  not  attadied  the 
revenue  stamp  required  by  the  United  States  Re\'enue  Act 
of  1898,  notwithstanding  that  the  act  prohibits  under  pen> 
afty  a  company  from  transmitting  a  message  without  an 
adhesive  stamp  being  affixed,  is  not  liable  for  the  n^igeot 
or  intentional  failure  to  transmit  and  deliver  the  same,  nor 
did  the  subsequent  repeal  of  the  act  validate  a  contract 
whereby  a  company  agreed  to  transmit  a  message  to  whidi 
no  stamp  had  been  affixed  by  the  sender.  Two  judges  dis- 
sent. See  Youngblood  v.  Birmingham  Trust  and  Savings 
Co.,  95  Ala.  526,  and  the  case  of  Union  Trust  Co.  v.  Pra- 
ton  Nat.  Bk.  of  Detroit,  99  N.  W.  399,  referred  to  supra. 
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Picketing  a  Store — ^Injunction. — In  the  November 
(1903)  number  of  The  American  Law  Registeb  there  sp* 
peared  an  article  upon  the  case  of  Foster  v.  Retail  Clerk/  Inter- 
national Protective  Association  (78  N.  Y.  Suppl.  860,  1902^. 
This  outlined  the  position  of  the  New  York  Supreme  G>urt  in 
holding  that  mere  picketing,  if  it  is  peaceful  and  without  threat 
or  intimidation^  cannot  be  regarded  in  any  sense  as  unlawfuL 
It  seemed  to  be  taken  as  a  matter  of  course  that  to  intimidate 
and  threaten  should  be  enjoined,  and  accordingly  an  order  was 
issued  to  restrain  the  defendants  from  **  the  use  of  threats, 
violence,  or  intimidatkm  with  the  intent  of  preventing  customers 
from  entering  the  store  of  the  plaintiffs.''  Whatever  may  be  the 
difference  of  opinion  as  to  the  lawfulness  of  peaceful  persuaskm 
not  to  trade,  the  authorities  seem  to  agree  that  the  ''  use  of 
force,  or  threat,  or  menace  of  harm  to  persons  or  propert/*  is 
not  to  be  tolerated,  and  that  the  courts  should  issue  injtmctkMis 
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to  prevent  it.  There  can  hardly  be  much  dispute  as  to  when 
ordinary  physical  force  or  violence  is  used  in  a  strike ;  the  diflfi* 
culty  in  the  picketing  cases  arises  when  this  is  not  present  It  is 
hard  to  determine  just  what  constitutes  intimidation,  and  to 
distinguish  where  advice  and  peaceful  persuasion  become  a 
threat. 

It  has  been  held  that  all  picketing  is  a  threat,  that  the  word  is 
borrowed  from  the  vocabulary  of  war  and  taken  appropriately, 
and  that  the  only  way  in  which  picketing  could  be  effective 
would  be  to  pro<luce  in  the  minds  of  the  non-union  men  a  feel- 
ing of  fear.  (Otis  Steel  Co,  v.  Local  Union,  no  Fed.  698, 
1901.)  This  position  has  been  assailed  again  and  again  and 
injunctions  have  been  refused  because  the  picketing  was 
I'lOt  accompanied  by  any  intimidation.  (Kerbs  v.  Rosenstein, 
67  N.  Y.  Suppl.  385,  1900;  Standard  Tube  v.  International 
Union,  9  Ohio  Dec.  692,  1899.)  At  the  other  extremity  of  the 
positions  possible  to  take  upon  this  subject  is  the  argument  of 
counsel  that  picketing  is  legal  if  it  stops  short  of  actual  physical 
violence.  This,  Mr.  Justice  Mitchell  says,  is  a  most  serious  mis- 
conception (O'Neil  V.  Behanna,  182  Pa.  243,  1897),  and  the 
issuing  of  the  injunctions  in  most  of  the  cases  that  I  shall  quote 
refutes  it 

Calling  workmen  "  scabs**  and  "  blacklegs'*  is  frequently  otic 
of  the  circumstances  that  warrant  an  injunction,  and  in  OWrf 
V.  Behanna  it  was  held  to  amount  to  more  than  mere  argument 
and  persuasion  and  the  legitimate  conduct  of  a  strike.  In 
Murdoch  Kerr  v.  IValher  (152  Pa.  595,  1893)  these  words 
were  avowed  to  be  part  of  a  system  intended  to  make  the  men 
"  sick  and  tired"  ot  working,  and  the  injunction  was  framed 
to  include  "  opprobrious  epithets.**  In  Wich  China  v.  Brofom 
( 164  Pa.  449,  :894)  to  hold  up  employees  to  the  ridicule  and 
contempt  of  bystanders  was  forbidden.  A  banner  displayed  in 
front  of  a  factory  re(|uesting  workmen  to  keep  away  was  bdd 
by  the  Supreme  Judicial  Court  of  Massachusetts  {Sherry  v.  • 
Perkins,  147  Mass.  213,  1888)  to  be,  not  a  libel,  but  a  means  of 
threat  and  intimidation  to  prevent  persons  from  entering  the 
employment  of  the  plaintiffs. 

But  more  difficult  than  these  cases  of  threats  clearly  uttered 
are  those  where  the  men  say  nothing,  or  use  phrases  that  may  be 
interpreted  as  a  threat  or  not.  When  strikers  are  wdD  re- 
strained and  disciplined  they  usually  are  most  ingenious  in 
keeping  to  the  letter  of  the  law,  but,  to  quote  Judge  Hammond 
(Amer.  Steel  Wire  v.  Drawers,  90  Fed.  608,  1898),  "they 
exert  the  most  potent  and  unlawful  force  or  violence  without 
lifting  a  finger  against  any  man,  or  uttering  a  word  of  threat 
against  him.*'    This  usually  is  accomplished  by  assembling  the 
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strikers  to  ineet  those  who  remain  at  work,  ostensibly  to  appeal 
to  them  and  to  persuade  them  to  leave  it 

During  one  of  the  coal  strikes  in  West  Virginia  a  company 
of  about  two  hundred  men  went  into  camp  a  mile  from  the  mine 
openings.  Every  morning  they  would  march  along  the  road  near 
the  company's  property,  but  not  on  it,  and  then  countermarch 
through  the  village,  all  the  time  in  a  sober  and  decent  manner. 
The  court  held  that  this  was  neither  an  aid  to  fair  argument  nor 
conducive  to  the  state  of  mind  that  makes  willing  converts,  and 
that  it  did  intimidate  a  number  of  miners.  Accordingly,  the 
defendants  were  put  to  jail  for  violating  an  injunction  against 
threats,  menaces,  and  any  character  of  intimidation  {Mackall  v. 
Ratchfard,  82  Fed.  41,  1897). 

An  exhibition  of  force  has  been  made  by  keeping  always 
near  the  shops  large  bodies  of  men,  massed  and  controlled  by 
leaders  {Anier.  Steel  Wire  v.  Drawers);  by  filling  a  train- 
yard  with  a  surging  crowd  of  strikers  in  a  fever  heat  of  excite- 
ment, although  no  actual  violence  was  done  ([/.  S.  v.  Kane, 
23  Fed.  750,  1885)  •  by  psirading  a  group  of  men  up  and  down 
in  front  of  a  boycotted  saloon,  each  man  dressed  in  ragged 
clothing,  having  labels  pasted  on  him  and  distributing  circulars 
displaying  the  word  "  Boycott**  {People  v.  IVilsig,  4  N.  Y. 
Crim.  Rep.  403,  1886)  ;  and  by  **  creating  an  unfriendly  atmos^ 
phere  everywhere"  {O'Neil  v.  Behann^. 

The  very  fact  that  there  is  a  large  crowd  of  men^  seems  to 
constitute  a  threat,  and  to  convert  persuasion  into  intimidation. 
Indeed,  said  Judge  Mitchell  in  this  last  case,  "  the  ar^ments 
and  persuasion  and  appeals  of  a  hostile  and  demonstrative  mob 
have  a  potency  over  men  of  ordinary  nerve  which  far  exceeds 
the  limits  of  lawfulness.  This  display  of  force,  although  none 
actually  is  used,  is  intimidation  and  as  unlawful  as  violence 
itself.'' 

Whether  an  act  is  intimidation  or  not  must  be  found  from  its 
effect  and  the  purpose  with  which  it  is  done;  the  test  to  be 
applied  b  whether  an  ordinary  man  would  be  intinudated. 
That  a  company  went  to  great  expense  to  board  and  lodge  its 
employees  in  its  own  mill-yards,  and  provided  guards  for  those 
w1k>  went  daily  to  their  homes  has  been  regarded  as  good  evi- 
dence that  the  strikers  were  guilty  of  intimidation,  for  other- 
wise the  company  would  not  have  taken  these  precautions  nor 
their  men  have  submitted  to  them.  {Otis  Steel  Co.  v.  Local 
Unum.) 

The  diaracter  of  the  picketing  and  the  purpose  of  the  strikers 
is  not  to  be  judged  only  from  iSdr  professions.  A  request  may 
be  die  most  effective  threat  and  kindly  advice  sardonic.  The 
court  must  look  at  things  as  they  really  are,  and  construe 
actions  and  words  according  to  all  the  circumstances  surround- 
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ing.  (People  v.  Kasika,  4  N.  Y.  Crim.  Rq>.  434.  1886.)  /»  n 
ly abash  R.  R.  Co.  (24  Fed.  217,  1885)  was  a  case  where  the 
bosses  received  a  notice  "  requesting"  tfiem  to  keep  away  from 
the  shops,  and  saying  that  thereby  they  would  **  command  the 
protection'*  of  the  strikers,  "  but  in  no  case  are  you  to  consider 
this  intimidation."  The  court  held  that  this  implied  threat 
would  justify  placing  the  perpetrators  under  peace  bonds  and 
it  found  them  guilty  of  contempt.  In  U.  S.  v,  Kane  (23  Fed. 
750,  1885)  Judge  Brewer  puts  the  case  of  a  man  disclnrged, 
who,  securing  a  number  of  armed  friends  and  comity  around 
to  one  who  had  refused  to  leave  in  sympathy,  says,  ''I  request 
you  to  leave.*'  ''This  is  nothing,"  said  the  Judge,  ''but  a 
simple  request — ^that  is,  so  far  as  the  language  which  is  used; 
there  is  no  threat.  .  .  .  Now  the  common-sense  of  every  man 
tells  him  that  while  the  language  used  ma^  be  very  polite  and 
be  merely  in  the  form  of  a  r^uest,  yet  it  is  accompanied  with 
that  backing  of  force  intended  as  a  demonstration  .  .  .  and 
the  man  leaves  really  because  he  is  intimidated." 

The  rule  of  what  shall  constitute  a  threat  or  menace  in  these 
cases  seems  to  be  this :  If  the  acts  or  the  words,  whatever  the 
pretence,  do  as  a  matter  of  fact  amount  to  intimidatkm,  then 
they  are  to  be  taken  as  such,  and  the  picketing  shoidd  be 
enjoined. 

P.D. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 

ODICALS. 

Americam  Law  Review.— June 

National  Control  of  ikt  Pollution  of  Public  Wattrwayt,  Chirlet 
Oafltfi  Allen.  The  decision  of  the  Supreme  Court  of  the  United  Sutet 
in  the  case  of  the  **  Chicago  Drainage  Canal**  {State  of  New  York  y. 
The  State  of  Illinois,  180  U.  S.  aoQ,  1901)  forms  the  text  for  the  dtt- 
cussion  in  this  paper.  The  decision  that  an  injunction  would  lie  against 
pollution  of  the  Mississippi  River  "  opens  the  door  to  a  recognittoa  of 
the  principle  that  the  national  government  has  jurisdiction  of  the  great 
interstate  rivers  in  respect  of  the  'quality'  of  the  water  for  drinking 
purposes,  and  the  right  to  prevent  the  pollution  of  that  water,  as  well  as 
the  uses  for  navigation  or  other  commercial  purposes."  The  article 
gives  an  interesting  review  of  the  decisions  of  the  several  states  and  of 
the  United  States  on  the  question  of  rivers'  poUutioo. 


Cbntxal  Law  Jouihal.— June  3. 

Aets  in  Emergencies  as  Constituting  Contributory  Negligence.  Glenda 
Burke  Slaymaker.  Mr.  Slaymaker  reviews  the  case  law  on  the  subject 
and  shows  that  if  one  who  is  placed  in  a  situation  of  great  danger  does 
an  act  also  dangerous  and  haaardons,  from  which  injury  results,  if  the 
act  is  one  which  a  person  of  reasonable  prudence  might  have  oommitted, 
tmder  the  circumstances,  he  is  not  guilty  of  contributory  negligence. 
The  article  discusses  the  test  of  contributory  negligence^  the  character 
and  immanency  of  the  danger,  degree  of  expected  injury^  perilous  situa- 
tion negligendy  assumed,  and  attempts  to  rescue  others  in  a  perikwt 
situatkm,  and  tmder  all  these  heads  shows  that "  the  standard  for  deter- 
mining  the  negligence  or  contributory  negligence  of  the  parties  is  that 
of  the  probable  action  of  a  man  of  reasonable  prudence  tmder  the  dr- 
cimistanoes  of  the  particular  < 


Hamtaib  Law  Revixw.— June 

The  Combination  Laws  as  Illustrating  the  Relation  between  Law  and 
Opinion  in  England  during  the  Nineteenth  Century.  A.  V.  Dicey.  We 
are  told  that  "  The  term  '  combination  law'  has,  to  an  English  lawyer^ 
a  peculiar  and  somewhat  narrow  significance."  "  The  combination  law, 
as  the  expression  is  used  in  this  article,  and  generally  by  the  English 
judges  and  kiwyers,  means  the  body  of  legal  rules  and  principles  which 
from  time  to  time  regulate  the  right  of  workmen  on  the  one  tide  to 
combine  among  themselves  for  the  purpose  of  determining  by  agreement 
the  terms  on  which,  and  especially  the  rate  of  wages  at  which,  they  will 
work,  or,  in  other  words,  sell  their  labor;  and  the  right  of  masters,  on 
the  other  side,  to  combine  among  themselves  for  the  purpose  of  dcter- 
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mining  by  agreement  the  terms  on  which,  and  especially  the  rate  of 
wages  at  which,  they  will  engage  workmen,  or,  in  other  words,  purchase 
labor."  This  law  is  known  on  the  Continent  as  the  right  of  assoctatioi^ 
and  Mr.  Dicey  goes  on  to  define  this  right,  and  to  show  the  different 
shape  it  has  taken  upon  itself  in  different  countries.  ''In  France  it 
appears  as  a  question  of  religious  freedom.  In  the  United  States  it  ex- 
cites and  complicates  the  agitation  against  trusts.  In  Ireland  it  disturbs 
the  whole  relation  between  landlord  and  tenant,  and  compels  the  inquiry 
how  far  a  boycott  is  a  criminal  conspiracy,  or  whether  boyootting  an 
be  defended  under  the  specious  alias  of  exclusive  dealing.  In  England 
the  limits  of  the  right  of  association  have  hitherto  been  considered 
mainly,  and  indeed  too  exclusively,  in  reference  to  trade  combinations 
cither  among  workmen  or  employers ;  the  alterations  in  the  combination 
law  will  be  found  to  be  a  series  of  attempts  to  solve  the  problem  raised 
by  the  right  of  association  and  to  adjust  a  conflict  of  rights-Kiamely, 
the  right  of  X,  Y,  and  Z  to  combine  freely  together  for  any  purpose 
not  definitely  illegal,  and  the  right,  on  the  other  hand,  of  every  indt- 
vidual  A  not  to  be  deprived  by  the  concerted  action  of  X,  Y,  and  Z 
of  that  right  to  manage  his  own  affairs  in  his  own  way  which  English 
law  treats  as  the  very  essence  of  personal  freedom."  Mr.  Bryce  then 
gives  us  an  historical  view  of  the  combination  acts,  beginning  with  the 
Act  of  1800^  which  he  says  represented  the  public  opinion  of  that  date, 
and  which  embodied  the  idea  that  workmen  could  act  as  they  pleased 
individually,  but  by  no  means  bring  the  pressure  of  numbers  to  bear 
on  their  employers  or  each  other.  After  a  most  interesting  review  of 
the  later  legislation  Mr.  Dicey  sums  up  at  follows: 

"The  Combination  Act,  1800^  represents  the  pantc-stridcen  bat 
paternal  Toryism  of  that  date. 

"  The  Combination  Acts,  1824,  1825,  even  in  their  singular  fluctuation, 
precisely  correspond  with  the  Benthamite  ideal  of  free  trade  in  labor. 

"  The  compromise  of  1875  represents  in  the  main  the  combined  infltt- 
ence  of  democracy  and  collectivism. 

*'  The  interpretation  of  that  compromise  by  the  courts  represents  the 
belief,  still  strong  in  England,  in  the  sacredness  of  individual  liberty 
and  the  sense  of  tlie  peril  to  which  personal  liberty  is  exposed  by  aa 
unrestricted  right  of  combination. 

"  The  very  confusion  of  the  present  state  of  the  law  corresponds  with 
and  illustrates  a  confused  state  of  opinion.  We  all  of  us  m  England 
still  fancy  at  least  that  we  believe  in  the  blessings  of  freedom,  yet»  to 
quote  an  expression  which  has  become  proverbial,  'to-day  we  are  all 
of  us  socialists.'  The  confusion  reaches  much  deeper  than  a  mere  oppo- 
sition between  the  beliefs  of  different  classes.  Let  each  man,  according 
to  the  advice  of  preachers,  look  within.  He  will  find  that  inconsistent 
social  theories  are  battling  in  his  own  mind  for  victory.  Lord  Bram- 
well,  the  most  convinced  of  individualists,  became  before  his  death  aa 
impressing  and  interesting  survival  of  the  beliefs  of  a  past  age;  vet 
Lord  Bramwell  himself  writes  to  a  friend,  '  I  am  something  of  a 
socialist.'  If,  theii,  the  law  be  confused,  it  all  the  more  accurately 
reflects  the  spirit  of  the  ttme.** 

The  Anti-Trust  Act  and  the  Merger  Case.  Victor  Morawets.  Mr. 
Morawetz  adds  to  the  accumulating  profusion  of  articles  on  this  case 
a  well-balanced  and  reasonable  pap«r,  which,  while  it  does  not  add 
anything  of  striking  originally  to  the  mass  we  already  have,  is  at  least 
completely  sane  and  devoid  of  the  vagaries  which  mane  so  maqy  of  the 
recent  dissertations  on  this  sttbject 
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THE  RESPONSIVE  ANSWER  IN  EQUITY  CON- 
SIDERED AS  EVIDENCE  FOR  THE 
DEFENDANT. 

The  rule  which  is  the  subject  of  this  paper  may  be  stated 
as  follows: 

The  answer  of  the  defendent,  under  oath,  when  respon- 
sive to  the  bill,  is  conclusive,  unless  contradicted  by  two  wit- 
nesses, or  by  one  witness  and  such  corroborating  6tcts  and 
drcumstances  as  are  equal  to  the  testimony  of  another 
witness. 

It  is  here  proposed  to  examine  the  origin,  history,  and 
Atory  of  this  rule,  and  to  maintain  that  in  view  of  the 
changes  in  the  law  of  evidence  it  should  be  abandoned. 

In  a  recent  case  in  Pennsylvania  a  l^^atee  under  a  will 
filed  a  bill  against  the  executrix  of  the  will,  whose  account 
had  been  adjudicated  by  the  Orphans'  Court  during  the 
minority  of  the  plaintiff,  charging  the  fraudulent  appropria- 
tion by  the  executrix  of  certain  specified  property  belonging 
to  the  decedent,  and  the  fraudulent  omission  to  include  it  in 
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the  account,  and  claiming  that  the  facts  became  known  to  the 
plaintiff  only  a  short  time  before  filing  the  bill.  The 
respondent  :n  her  answer  directly  and  explicitly  denied  the 
averments  of  fraud  in  the  bill,  and  claimed  ownership  of  the 
property  in  herself.  It  was  held  that  the  plaintiff  must  meet 
the  responsive  answer  and  overcome  it  with  two  witnesses,  or 
with  one  witness  and  corroborating  circumstances,  and,  there 
being  no  such  evidence,  a  decree  dismissing  Uie  bill  was 
affirmed.^ 
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A  typical  case  is  Crcsson  v.  Cresson}  There  the  widow 
and  administratrix  of  William  Cresson  filed  a  bill  for  an 
account  against  Walter  Cresson,  the  surviving  partner  of 
William.  The  bill  averred  the  partnership,  and  that  the 
capital  had  been  derived  from  the  proceeds  of  a  former  part- 
nership of  th^  two  brothers.  The  answer  denied  that  the 
capital  had  been  thus  obtained,  averred  that  it  had  been 
otherwise  procured,  that  the  respondent  was  entitled  by 
agreement  with  his  brother  to  a  certain  salary  before  any 
division  of  profits,  and  that  he  had  fully  accounted  to  his 
deceased  partner.  The  surviving  partner  kept  all  the  booki» 
and  the  deceased  partner  had  been  blind.  The  surviving 
partner  was  of  course  incompetent  to  testify,  as  was  the 
respondent  in  Huston  v.  Harrison^  so  that  the  case  was 
virtually  decided  by  the  rule  in  question,  as  established  in  the 
earlier  case  of  Eaton's  AppeoL^ 

The  enormous  advantage  whidi  this  rule  confers  i^mi 
the  respondent  is  well  known  to  all  practitioners,  and  dodbt- 
less  nearly  every  practising  lawyer  has  availed  himsdf  of 
its  aid  or  been  thrown  out  of  court  by  his  opponent's  use 
of  it 

Needless  to  say,  the  answer  is  always  drawn  as  strong  as 
possible,  as  Butler  says  in  '' Hudibras,''  ''Does  not  in 
Chanc'ry  every  man  swear.  What  makes  best  for  him  in  his 
Answer  ?"  The  commentator  tells  the  old  story  of  the  cava- 
lier client  who  thus  brushed  aside  his  counsel's  scruples,  **  Do 

*/ftiiiMi  V.  HtffflMfi,  i6B  Ps.  156  (i8m). 

*9iPs.i6&  '168PS.1I&  '66PS.4BI9. 
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you  the  part  of  a  lawyer,  and  draw  me  a  suflfkient  answer; 
and  let  me  alone  to  do  the  part  of  a  gentleman  and  swear  it'' 

The  proper  form  of  the  oath  in  such  case  would  be  that 
suggested  by  the  comic  dramatist :  "  Est  Truthum  et  totum 
Truthum  et  nihil  nisi  Truthum:  Ita  te  Laxvyerns  adjuvet/' 

The  two-witness  rule  has  been  followed  wherever  the 
Court  of  Chancery  has  been  established,  and  even  in  the 
administration  of  equity  through  common-law  forms,  as 
practised  in  Pennsylvania,  it  was  early  applied  to  its  full  ex- 
tent in  cases  of  ejectment  to  enforce  specific  performance  of 
a  contract  of  sale,  as  appears  in  Eystcr  v.  Young,  in  1803,* 
a  practice  confirmed  by  that  strenuous  common  lawyer,  Chief 
Justice  Gibson,  in  1847.* 

And  so,  under  our  amphibious  practice,  a  written  instru- 
ment may,  in  an  action  at  law,  be  varied  or  reformed  by  parol 
evidence  of  fraud  or  mistake,  clear,  precise,  and  indubitable 
in  its  character,  but  the  writing  cannot  be  reformed  by  the 
unsupported  testimony  of  the  party  himself.  There  is 
required  the  testimony  of  two  witnesses,  or  one  witness  cor- 
roborated by  circumstances  equivalent  to  another.^ 

As  wiU  be  seen,  the  Supreme  Court  of  Pennsylvania,  fol- 
lowing the  lead  of  the  American  cases,,  has  extended  the  rule 
beyond  the  English  precedents,  as,  for  example,  in  Eaton's 
Appeal,^  where  Justice  Sharswood,  holding  to  the  theory 
that  a  responsive  answer  is  evidence  for  the  defendant, 
stated  the  test  of  responsiveness  to  be  whether  the  respondent 
could,  on  cross-examination  as  a  witness  at  law,  be  examined 
as  to  what  he  states  in  antidpation  of  his  defence;*  while 
in  Hartleys  Appeal  ^^  it  is  stated  that  the  inherent  improba- 
trility  of  the  averments  of  the  answer  would  be  wholly  in- 
safiident,  without  more,  to  overcome  its  value.^^ 

•3  Yettet,  515. 

*  Brawdy  y.  Brawdy,  7  Pa.  157.  Eysier  v.  Young  was  not  referred  tfl^ 
but  the  practice  was  probably  well  settled.  Speoce  Eq.  Juris,  i  TOSt 
says  that  the  Pennsylvania  practice  of  equitable  ejectment  was  antid- 
pated  hf  Fairfax,  Y.  B.,  ai  £dw.  IV,  33. 

*  Phiflips  ▼.  MiUy,  106  Pa.  S36;  Thomas  ▼.  Loose,  114  Pa.  ss* 

'66  Pa.  483.    * Cf.  Kirkpatnek  y.  Love,  Ambler,  sSpi    * lO]  P^  ^ 
"  This  seems  opposed  hj  the  anthority  of  Gilbert  on  EYidence^  7U1 
Ed.  130^  131^  iSSf  which  says  that  in  snch  cases  an  issue  should  be 
directed.    Munrob  Acta  Cancellaric^  73  (1607),  cites  a  easc^  dedded 
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As  above  pointed  out,  it  makes  no  difference  that  the 
respondent  is  incompetent  to  testify,  as  in  Cressan  v.  Cm- 
son  ^'  and  Huston  v.  Harrison/*  even  if  his  testimony  had 
been  improperly  received,  as  in  Bell  v.  Farmers^  Deposii 
Bank,^*  or  if  the  defendent  dies  after  answer  filed  aiid  before 
given  an  opportunity  to  testify  or  be  cross-examined,  as  in 
DiRoux  V.  Girard}* 

Chief  Justice  Mitchell,  indeed,  in  McCuUougk  v.  Barr,^* 
referring  to  the  change  in  the  law  of  evidence  by  whidi 
parties  have  been  made  competent  witnesses  and  their  testi- 
mony thus  put  on  an  equality,  not  only  as  to  each  other  but 
as  to  other  evidence,  continued :  '"  If  it  is  oath  against  oath, 
at  law  the  jury  must  decide  between  them;  and,  for  mysd^ 
I  see  no  good  reason  why  in  equity  the  dumcellor  should  nd 
do  the  same  thing,  keeping  in  mind  always  that  the  relief  is 
of  grace  and  that  the  right  to  it  must  be  dear.**  Yet  in  the 
very  recent  case  of  Kane  v.  Insurance  Co^  the  same  learned 
justice  not  only  reaffirmed  the  rule,  but  applied  it  to  die  case 
of  the  answer  of  a  corporation  supported  by  the  oath  of  one 
of  its  officers  not  a  party  to  the  suit^ 

So  rigid,  indeed,  and  mechanical  has  been  die  applicatioo 
of  the  rule,  that  in  a  New  York  case  it  was  seriously  argued 
that  if  two  defendants  both  deny  the  same  fact,  four  wit- 
nesses are  necessary  to  countervail  their  answer.^ 

On  reading  such  a  curious  perversion  of  legal  reasomiq^ 
one  is  reminded  of  the  celebrated  judgment  of  Wouter  Van 
Twiller  in  ''Knickerbocker's  History  of  New  York,**  who 
determined  an  action  of  accotmt  by  weighing  the  books,  and. 


Ifj  Sir  Matthew  Carew  at  Master  in  Qutnoefy,  who  diaracteriset  tte 
answer  as  a  "  flym  flam  tale  so  misty  and  clott<hr  that  the  sonshhw  of 
truth  cannot  appear  through  it,**  and  disregards  it    Cf.  Dumham  v. 
GattM,  I  Hoffman,  Ch.  i88;  Baker  v.  Wiiliamspn,  4  Pft.  46!}. 
^91  Pa.  16a.  ]|i68  Pa.  X3&         |Ji3i  P*.  $A 

"Langdell  Eq.  Pleading,  I78;  Van  Ztle  Eq.  heading,  figi;  Vm 
Wyck  Y.  Union  Bank,  2  Humph.  (Tenn.)  193^  conira.  A  corporatioa 
having  no  sool  to  be  damned  can  hardly  answer  nnder  oau.  Set 
elaborate  note  on  this  subject  5  Am.  and  Eng.  Decisions  in  BqoHy, 
48].    The  <itiestion  is  at  least  doubtiuL 

^Phillifs  Y.  Thompson,  t  Johns.,  Ch.  13a  (1814).  Monimer  ▼.  Or* 
chard,  2  Ves.  Jr.  243,  is  referred  to.  but  affords  no  coontenanee  to  ^ 
argument 
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having  found  them  exactly  equal  in  size  and  weight,  decided 
that  the  accounts  were  equally  balanced,  that  the  parties 
should  exchange  receipts,  and  that  the  constable  should  pay 
the  costs. 

The  history  of  the  rule,  as  developed  in  the  Court  of 
Chancery,  is  extremely  obscure.  The  earliest  case  which  I 
have  been  able  to  find  is  IVakeUn  v.  Walthal^  in  which 
Lord  Chancellor  Nottingham,  who  had  received  the  great 
seal  four  years  before,'^  alludes  to  tlie  rule  as  though  well 
settled,  although  in  Cook  v.  Fountain  '*  he  does  not  seem 
to  have  attached  the  same  importance  to  an  answer  denying 
fraud  or  trust** 

As  no  cases  upon  the  point  are  contained  in  the  Choyce 
Cases  (1557-1606),  Cary's  Reports  (5  Mary— 2  Jac  I, 
1557-1606),  the  Reports  in  Chancery  Temp.,  Car.  I,  Car. 
II,  and  Jac  II,  nor  Sheppard's  Councellor  (The  Marrow  of 
the  Law  in  English,  1651),  nor  any  other  contemporary  re- 
ports, so  far  as  I  can  find,  it  may  be  inferred  that  the  rule 
became  recognized  not  much  later  than  the  middle  of  the 
seventeenth  century,  and,  very  probably,  was  established 
by  Lord  Nottingham  himself,  though  it  should  not  be  for- 
gotten that  frequently  a  practice  is  adopted  long  before  it 
appears  in  the  r^orts. 

Lord  Nottingham^  well  known  as  the ''  Father  of  Equity^ 
and  the  draughtsman,  or,  at  least,  one  of  the  draughtsmen, 
of  the  Statute  of  Frauds,  is  credited  by  LcHtl  Campbell  with 
familiarity  with  the  civil  law.*^  He  was,  indeed,  no  slender 
master  of  antiquities,  and  laid  the  foundation  of  a  sdentific 
system  of  the  Jurisdiction  and  Practice  of  the  Court  of  Chan- 
cery. Upon  each  branch  he  is  known  to  have  composed  a 
treatise,  the  first  entitled  "  A  System  or  Collection  of  Rules 
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2  Ch.  Gas.  8^  31  Car.  II,  Dec.  8^  i(S79^ 
"Diiceniber  19^  1675.  ^$  Swanstoo,  Ch.  S99^  May  Mb  i^^ 

**It  is  pretty  to  see^  as  old  "Ptpyt  would  say,  how  he  compares  the 
defendanrs  answer  to  the  wager  of  law:  *1  lay  no  weight  upon  it^ 
that  the  defendant  in  his  answer  has  sworn  thore  was  neither  fraiM^ 
tmst,  nor  secnrity  in  the  matter,  and  that  the  defendant  has  in  a  man- 
ner waged  his  law  npon  this  point  and  hrooght  six  witnesses  along 
with  him  who  swear  the  same  thing."  The  nistorical  connection  is 
donbtfoL  Ci  Wood's  New  Institote,  314. 
''Campbeirs  Lives,  Ch.  cviiL    This  is  aUo  tme  of  Lord  Somcra. 
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and  Orders  in  Chancery/'  and  the  second  ''  Prolegomena  of 
Equity/'" 

In  Hobbs  v,  Norton  **  the  testimony  of  a  single  witness, 
contradicting  the  answer,  was  looked  upon  as  no  evidence, 
but  the  court  seems  to  have  taken  the  probability  of  the  evt- 
dence  into  consideration  alsa 

In  Alam  \.  Jourdan,  also  before  Lord  Keeper  North,** 
the  rule  is  laid  down  flatly,  ''  There  being  but  one  witness 
against  the  defendant's  answer,  the  plaintiff  could  have  no 
decree/' 

So  in  Bath  and  Kfontagu^s  Case  **  it  was  said  by  Lord 
Keeper  Somers,  ''  No  decree  can  be  made  against  a  man's 
answer  upon  the  proof  of  one  witness." 

Kingdome  v.  Boakcs  *•  is  to  the  same  effect 

In  more  recent  times  the  modification  was  introduced  that 
corroborating  circumstances  should  be  taken  to  be  equiva* 
lent  to  the  testimony  of  a  second  witness.'^  and  in  default  of 
a  second  witness  or  such  corroborating  circtmistances  the 
bill  was  dismissed  or  an  issue  at  law  directed. 

In  none  of  tHese  early  caises  is  there  any  reason  given  for 
the  rule  or  any  discussion  of  it  The  doctrine,  indeed,  that 
the  answer  of  the  defendant  under  oath  is  to  be  taken  as  true^ 
unless  denied,  is  much  older.*^ 

According  to  Lord  Bacon's  Ordinances  in  Chancery. 
promulgated  in  1618,  Ord.  64. ''  If  a  hearing  be  prayed  upon 

"Campbell's  Lives,  Ch.  xciiL  Francis  Hargrave  in  his  Preface  to 
Hale's  Jurisdiction  of  Parliament,  London,  1790,  p.  15a,  says  the  MSS. 
of  these  works  were  in  his  possession,  having  been  received  from  Lord 
Nottingham's  family.  Apparently  thev  have  never  been  printed. 
Cooper  £q.  PI.  226  cites  MS.  of  Lord  hfottingham. 

"  I  Vem.  136  (before  Lord  Keeper  North.  1682).  a  Ch.  Cas.  l^;  I 
Eq.  Cases  Abr.  30$.  pi.  & 

''i  Vem.  161  u^3)t  x  E4-  Cases  Abr.  229,  pi.  la;  3  Ch.  Cas.  las 
S.  P.  "3  Ch-  Cas.  ia3  (1693).   ■ 

•Precedents  in  Chancery  (Finch),  case  19  (1690). 

^Ptmber  v.  Mathers,  i  Brown,  Ch.  5a  (1779). 

**  Sbepheard,  Ch.  59»  §  j8>  citing  8  Ed.  I V,  4,  5;  Grosvenor  v.  Corf- 
Wright,  2  Ch.  Cas.  21,  Mch.  3,  1679L  From  Practice  of  the  High  Court 
of  Chancery,  reprint  of  1870,  p.  ao,  it  would  appear  to  be  settled  practice 
in  1652.  In  Weston  v.  Weston,  Nov.,  1620^  AcU  Cancellaris  (Monro) 
289,  a  bill  against  executors,  with  regard  to  a  memorandum  referred 
to  in  the  wilt,  was  decided  on  answer  denying  same  before  Haywarde, 
Maater  in  Chancery.  See  other  references  in  the  same  volume  to  im- 
portant influence  of  the  Civil  Law,  p^  103  (i6o8)«  by  Sir  Matthew 
Carcw,  and  Stanney  v.  Blunie,  1566^  p.  j6/. 
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bill  and  answer^  the  answer  must  be  admitted  to  be  true  in 
all  points,  and  a  decree  ought  not  to  be  made,  but  upon  hear- 
ing the  answer  read  in  court'*  *' 

No  contemporaneous  explanation  of  the  rule  is  given  in 
the  reports,  but  in  modem  times  a  plausible  reasori  has  been 
suggested  The  diancdlors,  it  is  said,  who  were  learned 
in  the  civil  law,  always  exercised  the  right  to  inform  their 
conscience  by  compelling  the  defendant  to  answer  under 
oath,  and  this  extraordinary  relief  they  could  refuse  to  grant 
except  upon  such  conditions  as  they  saw  fit  to  impose.  Now, 
as  the  admissions  in  the  answer  were,  of  course,  evidence 
against  him  who  made  them,  it  was  not  unreasonable  for  the 
chancellor  to  hold  that  if  the  plaintiff  availed  himsdf  of  this 
extraordinary  right,  the  answer  under  oath  should  be  re- 
garded as  evidence  in  the  defendant's  favor  as  wdL 

According  to  this  theory,  not  only  does  the  defendant's 
answer  throw  on  the  plaintiff  the  burden  of  proving  his  case 
by  two  witnesses,  but  the  responsive  averments  are  them- 
sdves  evidence,  and  conclusive,  unless  overcome  by  two  wit- 
nesses or  their  equivalent  This  doctrine  ^^ears  to  have 
originated  with  Chief  Justice  Marshall  and  Justice  Story,  or 
has,  at  least,  the  authority  of  these  great  names  in  its  favor. 

''  The  plaintiff,"  said  the  chief  justice,^  ^  calls  upon  the 
defendant  to  answer  an  all^;ation  he  makes,  and  thereby 
admits  the  answer  to  be  evidence.  If  it  is  testimony,  it  is 
equal  to  the  testimony  of  any  other  witness,  and,  as  the 
plaintiff  cannot  prevail  if  the  balance  of  proof  be  not  in  his 
favor,  he  must  have  circumstances  in  addition  to  his  single 
witness  in  order  to  turn  the  balance:"  ^ 


"The  70th  Ordinance  th  worth  noting:  The  defendant  b  not  to  be 
examined  upon  interrogatories,  except  it  be  in  very  spedal  cates^  bf 
express  order  of  the  court,  to  sift  oat  some  fraud  or  practice  prmunt^ 
appearing  to  the  court,  or  otherwise,  upon  oifer  of  the  plaintiff,  to  be 
conduded  by  the  answer  of  the  defendant,  without  any  liberty  to  dis- 
prove such  answer,  or  to  impeach  him  after  of  perjury."  BaeooTs 
Works,  Til,  sBf  and  aSS. 

'^  Clark  V.  Van  RUmsdyk,  9  Granch,  153  (1815).  It  was  held  in  tfiis 
case  that  the  rule  did  not  apply  to  the  answer  of  executors  in  respect 
to  things  not  within  their  po-sonal  knowledge  a  decision. with  whidi 
no  fault  can  be  found. 

"Marshall,  C  J.,  to  the  same  effect  in  Rmuftt  v.  Chrk,  7  Craadi,  SM^ 
Gresl^s  Equity  Evidence^  *  4- 
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Story,  as  ciraiit  judge,  in  1844  stated  the  rule  with  equal 
force  :••  "  It  is  a  perfectly  well  settled  rule  in  equity  that 
an  answer,  responsive  to  the  allegation  of  the  bill,  is  positive 
evidence  for  the  defendant,  and  is  to  be  taken  as  true,  unless 
disproved  by  the  testimony  of  two  crc<lible  witnesses,  or  by 
one  credible  witness  and  facts  entirely  equivalent  to,  and  as 
corroborative  as,  another  witness/* 

And  these  views  are  embodied  in  Story's  classical  work 
on  Equity  Jurisprudence  in  language  often  quoted  as  the 
basis  of  judicial  decision.'* 

In  Pennsylvania,  as  has  been  shown,  the  theory  that  the 
answer  is  evidence  has  been  adopted  in  its  fullest  extent*^ 

The  practical  importance  of  the  question  is  readily  seen. 
To  maintain  the  allegations  of  the  bill,  denied  in  the  answer 
by  two  witnesses,  is  one  thitig;  to  disprove  by  two  witnesses 
the  positive  averments  of  the  answer  is  quite  another;  and, 
consequently,  the  burden  of  the  plaintiff  will  greatly  differ 
in  the  two  cases.  This  will  explain  what  would  otherwise 
seem  some  very  refined  distinctions  in  the  early  English 
cases,  to  which  Judge  Sharswood  refers  in  Eaton's  Appeal, 
for,  in  discussing  the  question  of  responsiveness,  the  court 
assumes  that  whatever  is  responsive  is  evidence  for  the  de- 
fcndant** 

Now,  to  determine  accurately  the  origin  of  the  rule,  and 
its  true  scope  and  meaning,  it  will  be  necessary  to  trace  its 
development  from  the  dvii  and  canon  laws,  Irom  which  it 
has  been  derived.  It  will  be  found  that  historically  the  an- 
swer was  not  evidence  at  all,  but  rather  a  portion  of  tfie 
pleading,  something  corresponding  to  a  plea  in  bar,  and 

*  Gould  V.  Gould.  3  Stonr,  $16, 

** "  The  answer  of  the  defendant ...  it  evidence  in  hb  own  favor.* 
,  ,  .  "  Not  only  it  such  an  answer  proof  in  favor  of  the  defendant,  as 
to  the  matters  of  fact  of  which  the  bill  seeks  a  disclosure  from  hin^ 
but  It  is  conclusive  in  his  favor,  unless  it  is  overcome  Ij  the  satia- 
factoiy  testimony  of  two  opposing  witnesses,  or  of  one  witness  corrob- 
orated by  other  circumstances,"  etc,  I X528.  The  only  earlier  anthortor 
which  I  can  find  is  a  dictum  of  Lord  Loughborough  in  iTQSf  in  wbica 
he  speaks  of  an  answer  as  "  testimony."  Mortimer  ▼.  Orchard,  a  Vea. 
Jr.  343- 

"Pusey  V.  WrighL^i  Pa.  3fi7f  SM*.  Ebtrly  v.  Groif,  ai  Fa.  1^1; 
Eaton's  Appeal,  66  Pa.  483. 

"66  Pa.  49h  citing  Kirkpatrick  v.  Lcv€,  Ambler,  589;  Bloumi  ▼.  But' 
row,  4  Bra  Ch.  7$;  Ridgeway  v.  Darwin,  7  Vet.  404. 
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Standing  under  the  peculiar  doctrine  of  the  Chanceiy,  until 
overcome  by  the  requisite  proof.  Lord  Brougham,  with  the 
acuteness  which  was  so  characteristic  of  him,  thus  expressed 
himself  in  the  celebrated  case  of  Attwood  v.  SfnaU:  '*  ''  The 
denial  is  not  read  as  evidence  in  the  cause,  and  the  court  does 
not  use  it  as  evidence;  it  is  rather  considered  as  a  general 
denial,  in  the  nature  of  a  plea  of  not  guilty ;  a  sort  of  general 
issue,  which  puts  the  plaintiff  to  the  proof  in  a  particular 
way,  and,  as  it  happens  to  be  on  oath,  the  practice  is  to 
require  that  more  than  one  oath  should  be  on  the  other 
side."** 

In  short,  while  the  answer  containing  the  sworn  admis- 
sions of  the  defendant  was  evidence  against  him,  it  could  not 
be  read  as  evidence  in  his  favor  at  the  hearing,  excq>t,  for 
example,  where  the  plaintiff  attempted  to  avail  himself  of 
certain  admissions  in  it,  in  which  case  he  was  bound  to  read 
the  whole  of  that  portion.^^ 

The  books,  with  great  unanimity,  ascribe  the  origin  of 
the  two-witness  rule  to  the  civil  law,  and  justly  consider  it 
in  connection  with  another  to  which  much  of  its  importance 
was  due.  I  mean  the  rule  declaring  parties  to  be  incompetent 
as  witnesses  on  the  ground  of  their  interest  The  latter  doc- 
trine was  grounded  on  the  text,  '^  Nullus  idoneus  testis  m  r# 
sua  inteUigitur/'  ^'  and  even  went  much  further  in  exclud- 
ing the  testimony  of  a  near  relative,  father,  son,  or  any  per- 
son connected  with  a  party,^'  as  did  also  the  canon  law.^ 

"6  0.  and  Fin.  sgSt  ^97  (iS^S)*  Lord  l^dhtirst  ooncurrcd.  Thfa 
casc^  according  to  uunpoeirs  Ltte  of  Lord  Lyndhi]rst,p.  73,  conatimed 
m  longer  time  in  the  hearing  than  the  trial  of  Warren  Hastingt. 

*  Cited  with  approval  by  Woodbnry,  Grc  J.,  in  Jiweft  r.Cunard^  $ 
Woodb.  and  M..  siyy.  Fed.  Cases,  731a 

*  Blackstone,  lii,  451 ;  Brawdy  ▼.  Brmvdy,  7  PL  159;  Davis  r.  SpitH- 
mg,  I  Rttss.  and  l^lncL  64;  MUUr  ▼.  Gow.  i  Y.  and  C  Chan.  56; 
Connop  ▼.  Hayward,  i  ¥.  and  C  Chan.  13;  AUfrty  ▼.  Attfrey,  t  McN. 
and  G.  87.  93*  Boardman  ▼.  Jackson,  a  Ball  and  Bieatty,  ^;  Ormand 
▼.  Hutchinson,  13  Ves.  47 :  Hart  t.  Ten  Byck,  2  Tohns,  Ch.  62:  HovM 
T.  George,  i  Madd.  13;  DanielU jth  Am.  Ed.,  ^843;  3  Greenieaf,  i6th 
Ed.  H  ^if  370-  See  Langdell  Ea.  Pleading,  §83.  An  exceptioa  was 
also  made  in  deciding  questions  of  costs  when  the  defendanrs  answer 
was  read  as  bearing  on  good  faith,  etc 

*  Domat  Qyil  Law,  §  2044-    H.  xxii,  $  de  testibos  x. 

*D.  ^xii,  ;  de  testibns  tx  "  Testis  idoneus  paier  £IH  aui  Mlius  palH 
non  ^st."    Wood's  New  Institute,  p.  30& 

^^AyKffeTs  Parergon  Jnr.  Can.  Ang.,  2d  Ed.,  S4s:  OnghUm  Ordo 
Jndiaonun,  Tit  xdx;  Gratian  Decrctam  (Ed.  I552)»  24S  IBL 
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Indeed,  the  authority  of  Sacred  Scripture  might  have  been 
invoked  for  this.  Was  it  not  said, ''  If  I  bear  witness  of  nqr- 
sdft  my  witness  is  not  true"? 

In  this  subject,  as  in  many  others,  the  civil  and  Ac  canoo 
law  appear  to  have  mutually  influenced  each  other,  and  bodi 
decidedly  affected  the  common  law.  As  a  quaint  old  writer 
remarked  of  the  civil  and  canon  law,  "the  common  laws 
cannot  otherwise  be  divided  from  these  twaine  then  tfie 
flower  f rcHn  the  roote  and  stalke."  ^ 

The  relation  of  the  civil  and  canon  laws  was  veiy  ckM^ 
"  It  was  hand  in  hand,''  say  Pollock  and  Maitland,  ''that 
they  entered  England"  ^ 

Many  instances  of  the  influence  of  the  canon  law  upon  our 
common  law  might  be  cited,  such  as  the  distinction  between 
the  distribution  of  real  and  personal  estates  of  decedents^ 
the  history  of  the  law  in  connection  with  nude  pacts,  and  the 
law  of  marriage.^*  The  history  of  the  two-witness  rule  will 
furnish  another. 

The  principal  texts  for  this  are  '^  Ubi  nufnerus  testium 
non  adiicitur  etiam  duo  sufficient,  pbiralis  enim  eloaUw 
duorum  numero  contenta  est/'^^  and  "Sanximus  ut  unm 
testimonium  nemo  judicum  in  quacunque  causa  facile  paHor 
tur  admitti.  Et  nunc  manifeste  sancimus  ut  unius  omnino 
testis  responsio  non  audiatur,  etiamsi  pretclaret  curice  honare 
prctfulgeat.*"  ^^  While  Pothier**  says  "^  Nunquam  auiem 
pauciores  Testes  quam  duo  Mem  faciunt,^  though  he  adds 
a  gloss  that  the  rule  may  sometimes  be  relaxed  in  unimpor- 
tant cases.'^ 

The  rule  was  the  same  in  the  canon  law,  and  is  applied 

*W.  Fulbedcc  (Preface  ii).  Conference  tff.  the  GtOI,  Cumm  ini 
Common  Ltw  of  England  (1601).  Lord  Baooo  speaks  of  tlie  cM,  sad 
canon  laws  as  if  thqr  were  identicaL    Work^  v,  t6^ 

*  t  Pollock  and  Maitland,  9S»  9& 

«i  Pollock  and  Maitland.  106,  s  mI.  105:  a  ML  ^691 

*  D.  xxii,  5  de  testibtis  xii,  Colquhoun  s  Swnmary  Roman  Gt!!  Law, 
|a33o;  Domat  Ctyil  Law,  faosi.  See  also  Walter  Mantell,  Treatise 
on  the  Laws  of  England*  1664.  4  Somers  Tracts.  602-31,  ScottTs  Ed; 
Fortescu^  De  Laudtbus,  ch.  xx.;  Wood's  New  Instit^  ao^  aoa 

*Cod:  Lih.  4.  Tit  ao^  L  9i  §  x;  Pothter  Pand.  Ub.  as^  Tit  &  xfat 
■*Lib.2S^Tit  $.xiT. 

""/ftnr  colHt^  IVisstnhachhu  atiqvando  (Ucei  raro)  §dm$iH  poue 
unius  ifsiimomum;  puta  in  eausit  pecuniariis  pond  mtomsmii'^ 
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(with  unimportant  exceptions)  at  the  present  day  in  the  ec- 
clesiastical law  of  England.'^  Thus  in  Evans  v.  Evans,  in 
1844,'*  Sir  H.  Jenner  Fust  applied  the  rule  to  a  Ubd  in 
divorce,  and  refused  to  grant  a  decree  upon  proof  by  one 
witness  only ;  ^  and  the  rale  is  the  law  of  the  Ronun  Cath- 
olic Church  in  America  to-day.** 

While  it  is  often  said  that  this  rule  originated  in  the 
Roman  or  dvil  law,  it  would  seem  at  least  possible  that  it 
had  its  origin  in  the  canon  law,  and  was  adopted  by  the  dr- 
ilians.  The  rule  of  '*  testis  unus  testis  nulhi/*  did  not  exist  in 
the  time  of  the  ''  dassic  jurisconsults.''  ** 

The  only  provision  in  the  Roman  law  concerning  wit- 
nesses is  diat  rdating  to  the  formal  attestation  of  a  wilt 
which  required  seven  witnesses,*^  and  even  this  provision 
was  disregarded  by  the  canonists,  who  reduced  the  number 
to  two,  as  more  agreeable  to  the  law  of  God  and  the  law  of 
nations,^  though,  in  cases  of  pious  uses,  the  canon  law  added 
the  minister  of  the  parish  as  a  third  witness,  and  in  devises 
of  land  it  seems  a  third  witness  was  also  required.** 

''That  happy  text  about  two  or  three  witnesses,''  say 

*3  Bnni's  Ecc.  Law,  gth  Ed,  Ij  Phtllimore,  p.  304;  Gratian  Deere- 
""  ..- .    -         ^  j^^  Q^^  Ang^  ad 


,  .  ,  the 
law  more  credit  was  giren  to  male  than  fcmak  witnesses/ 
Women  were»  indeedt  bdd  to  be  incompetect  in  criminal  canies  "by 
reason  of  their  Modesty  and  the  Imbeolltty  of  thdr  Sex  and  Jm^ 
maAT   Ajiifl[c^»^S4^cttmgCatmi^^ 

Decrees:  Clarke's  Praxis,  Tit  dvui;  Gibson's  Codex  Jons  Eoc  AngL 
sovi ;  Wood's  New  Institute^  p.  9091 

*8  Jnrist  O.  S.  IQS&  S.  C  I  Roberts.  Eoc.  t<S- 

*He  assumes  that  the  canon  law  is  borrowed  from  the  cML  bat 
A^iffe's  Parergon,  which  he  cites»  refers  to  the  role  as  conmKm  tobo& 

^S.  B.  Smith,  ElemenU  of  Ecc  Law,  ii,  1933,  834- 

"  Abdy,  Roman  GtiI  Procedure,  127;  Best  on  Evidence,  I  597,  note  f.' 
Ridley,  in  his  View  of  Gvile  and  Ecdestasticall  Law,  refers  it  to  the 
Emperor  Constantine,  the  first  Christian  Emperor  in  the  Fourth  Cea- 
tanr.    Ridley,  3d  Ed.^66a,  p.  191.  .       ^         . 

"Just  Inst,  B.  2,  TiL  X,  S3-  At  one  time  five  on|y  were  neoessa  ^9 
Muirhead,  Roman  Law,  p.  422. 


"Swinburne  on  Wills,  dth  Ed.,  4s  citinff  Deot  xix.;  ICatt  xriiL; 
„  ir  Thomas  Rid^y,  View  of  Gvile  and  Eodesiastical  Law,  3d  Ed, 
j66b^  p.  loi;   Scrutton,  Influence  of  Roman  Law,  93,    According  to 


Gibsbo's  Codex,  462,  the*  change  was  made  in  a  deoctal  of  Alexan- 
der IIL 
"Godolphisi,  Orphans'  Legacy,  S,  €$;  Swfaibome  on  Willi,  45,  4I 
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Pollock  and  Maitland,  **  enables  us  to  neglect  the  Institutes 
of  Justinian/'  *®  and,  indeed,  it  seems  to  be  reasonably  dear 
that  the  rtile  may  be  ultimately  traced  to  the  Mosaic  law,  as 
contained  in  the  Bible.  All  the  evidence  points  that  way,  and 
it  is  at  least  certain,  from  the  frequent  citations  of  Biblical 
texts,  that  the  civil  and  canon  lawyers  relied  upon  them  as 
furnishing  authority  for  their  doctrine.*^ 

Thus  we  find,  ''  Whoso  killeth  any  person,  the  murderer 
chall  be  put  to  death  by  the  mouth  of  witnesses;  but  one 
witness  shall  not  testify  against  any  person  to  cause  him  to 
dic"w 

"  At  the  mouth  of  two  witnesses,  or  three  witnesses,  shall 
he  that  is  worthy  of  death  be  put  to  death ;  but  at  the  mouth 
of  one  witness  he  shall  not  be  put  to  death."  ^ 

So  in  Isaiah,  "  And  I  took  unto  me  faithful  witnesses  to 
record,  Uriah  the  priest,  and  Zechariah,  son  of  Jd)eri- 
chiah."** 

And  when  Ahab  coveted  Naboth's  vineyard,  Jezebd  was 
c?reful  to  suborn  two  men,  children  of  Belial,  who  witnessed 
against  him,  saying,  '*  NaJx>th  did  blaspheme  God,  and  tiie 
king.  Then  they  carried  him  forth  out  of  the  city,  and 
stoned  him  with  stones,  that  he  died''  ^* 

In  the  New  Testament  the  doctrine  was  fully  recognized. 
The  author  of  the  Epistle  to  the  Hebrews  says,  "  He  that 
despised  Moses'  law  died  without  mer^  under  two  or  three 
witnesses,"  ^*  and  in  other  texts  the  rule  was  extended  to 
civil  as  well  as  criminal  cases.    Thus  the  Gospd  of  St  John 

*9  Pollock  and  Maitluidt  S3S  "^^  ore  duorum  vet  trium  Usimm 
stet  omne  vtrbum,"  Gibson's  Gc/tx^  4fia. 

*  See  the  interesting  note  on  this  subject  in  Best  on  Evtdenoc^  S  m^^ 
The  entire  chapter  on  Quantity  of  Evidence  is  most  valuable. '  See 
Bentham,  Judicial  Evidence,  v.  48a  Dryden,  speaking  of  Nottingham 
as  Amri  in  "  Absalom  and  Achitophd,"  nuy  have  been  strictly  1 
when  he  lasdL 

"  Siaccra  was  Aauf,  and  BOt  oidy  knew. 
Bat  IifMl%  MocUoas  lalo  pn^loe  dnw." 


*  Numbers  xxxv,  301 


dd.  Soc,  ix»  citittg  RiniMr  v.  PogosM^ 
'  Isaiah  viii,  a.  ^1  Kings  xxi. 


13.  "Hebcx.j& 
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says,  ^  It  is  also  written  in  your  law  that  the  testimony  of 
two  men  is  true."  •* 

And  again,  "  If  he  will  not  hear  thee,  then  take  with  thee 
one  or  two  more,  that  in  the  mouth  of  two  or  three  witnesses 
every  word  may  be  established.''^ 

This  is  one  of  the  few  passages  of  the  Gospels  referred 
to  by  St  Paul,  who  quotes  it  literally.**  And  again  he  en- 
joins, "  Against  an  elder  receive  not  an  accusation,  but  be- 
fore two  or  three  witnesses.''  *• 

At  the  trial  of  Christ  before  the  Sanhedrim  two  false  wit- 
nesses were  found  who  agreed  in  their  testimony  after  many 
testified  whose  evidence  was  discordant*^ 

In  the  ages  of  faith  these  texts  of  Scripture  must  have 
had  a  mighty  influence,  and  powerfully  reinforced  the  au- 
thority of  the  rule.  Other  examples  of  this  Biblical  influence 
may  be  found  in  the  texts  relating  to  the  lex  talionis,^*  to 
witchcraft,  "Thou  shalt  not  suffer  a  witch  to  live;"**  the 
Sabbatic  legislation,  the  law  as  to  tithes,  marriage  and  di- 
vorce, slavery  and  usury.** 

Turning  to  the  common  law,  we  find  that,  generally  speak- 
ing, proof  by  a  single  witness  was  sufficient,  but  there  are 
many  traces  in  the  formative  period  of  the  common  law  of 
the  influence  of  the  canonists,  and  it  might  even  seem  to 
have  been  by  accident,  as  it  were,  that  the  two-witness,  rule 
was  not  adopted.  What  was  technically  known  as  trial' by 
witnesses,  as  distinguished  from  trial  by  jtuy,  threatened  at 
one  time  to  become  a  serious  rival  of  the  latter,  and,  aooord- 
ing  to  Pollock  and  Maitland,  was  due  to  the  influence  of  the 
canon  law.** 

*  St  John  viii,  17  and  i& 

"Matt  xviii,  i6u    Oted  bj  Sir  Walter  Raldgli  when  00  trial  lor 


tuprm.  *i  Tim.  v,  igi 

lark  xiv,  S^ 

^'Ler.  xxiv,  17  et  seq.:  Dent  xix,  ax. 

*Exodut  xxii,  18;  Ler.  xx,  27;  2  Pollock  and  Maitland,  55X • 
Howell's  Letters,  18,  xxiiL  A.  D.  1647;  Trial  of  the  Witches  at  Bmir 
St  Edmunds  bj  Hale^  C  J.,  i  Campbell's  Lives,  s6x. 

**PsL  XT,  5;  Luke  vi,  35;  Lev-  »nr,  35;  Deut  xxiiL  ip;  Eidc. 
xriii,  8;  i  PoUodc  and  Maitland,  91,  92:  2  Pollock  and  Maittend,  aga 

^2  P.  and  M.  634,  636;  2  RoUe  Abr.  67S>  Mr.  Wigmore  in  aa 
article  on  required  number  of  witnesses,  15  Hanr.  L.  R.,  «,  shows  that 
so  late  as  the  seventeenth  centuir  it  was  not  dear  thai  the  attempt  to 
adopt  the  two-witness  rule  into  ttie  common  law  would  not  i 
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Sudi  questions  as  age  or  nonage^  dower  and  death,  and 
the  ownership  of  a  chattd,  were  tried  by  the  judge  1900  the 
oath  of  two  witnesses.^ 

The  proof  of  a  sununons  in  a  real  action  was  a  jurisdie- 
tional  fact,  and  the  rule  that  two  witnesses  were  required  to 
prove  it  is  very  old.^ 

Coke  on  Littleton,  in  an  often-quoted  passage^**  says  that 
**  when  a  trial  is  by  witnesses,  regularly  the  affirmative  ouf^ 
to  be  proved  by  two  or  three  witnesses;  as  to  prove  a  suuh 
mons  of  the  tenant  or  the  challenge  of  a  juror,  and  the  likc^'' 
but  the  learned  author  did  not  refer  to  the  trial  of  an  issue 
of  fact  before  a  jury,  for  he  proceeds:  **  But  when  the  trial 
is  by  verdict  of  twelve  men,  there  the  judgment  is  not  given 
upon  witnesses,  or  other  kind  of  evidence,  but  upon  the  ver- 
dict; and,  upon  such  evidence  as  is  given  to  the  jury,  they 
give  their  verdict" 

The  distinction  drawn  by  Lord  Coke  is  dear  enough,  but 
the  idea  that  by  the  ancient  common  law  two  witnesses  were 
required  nevertheless  recurs  time  and  again,  and  this  pas- 
sage of  Coke  is  cited  as  authority.  Thus,  in  ''  A  Guide  to 
English  Juries,''  published  in  i68a,  and  attributed  to  Loid 
Somers,^*  the  rule  is  extended  to  cases  of  trial  befor<»  a  jury, 
but  Lord  Holt,  in  Shotter  y.  Friend,^  expressly  disapproved 
of  this  theory,  and  held  that  at  common  law  the  single  testi- 
mony of  one  credible  witness  was  suffident  to  prove  any 
fact" 


"Thayer  on  Evidence.  18;  Holdsworth,  143;  s  P.  and  Iff.  €13$;  3 
Reeves,  2961  In  Anon,  Y.  B.,  s  Ed^  ii,  17  Sdd.  Soc^  caie  54  fow  wit- 
nesses who  testified  to  the  death  of  the  demandant's  hnsband  were  coo' 
tradtcted  bv  twelve.    The  more  nnmeroos  salt  Mevatkd. 

"a  Reeves,  191;  NeviUe  v.  RoktU,  Y,  B^  i  Ed,  ti  (tjoS),  17  Sdd. 
Soc,  case  8.  A  curious  coincidence  may  be  noted  in  Plato^  Lawi^ 
viii,  846;  ''There  are  innumerable  litUe  matters  relating  to  the 
modes  of  punishment  and  applications  for  suits  and  snmmontca»  and 
the  witnesses  to  summonses;  for  example  whether  two  witnesses 
^tdd  be  required  lor  a  summons,  or  How  many,  which  cannot  be 
omitted  in  Imslation,  but  are  beneath  the  wisdom  of  an  aged  leg- 
islator." *MS  bi 

*  A  Guide  to  English  Juries  hf  a  Person  of  Quality*  9>  xeB  Ca  aone- 
what  rare  tract).  "Carthew,  14a  (togo). 

"  See  this  case  examined  in  a  learned  note.  Best  on  Evidence  |6i% 
and  in  Gibson's  Cbdex,  loii.  So  in  criminal  cases^  S^lesTs  Pkactical 
Register*  67a*  Tit  Witness. 
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Among  the  grievances  of  the  ecdasiastical  courts  in  the 
time  of  James  I,  as  set  fortli  in  the  so-called  Articuli  Qeri  in 
1605/'  the  twdfth  article  was  based  on  die  attempt  by  the 
comnxMi-law  judges  to  detract  from  the  jurisdiction  of  the 
ecclesiastical  courts  on  the  general  ground  that  the  require* 
ment  of  two  witnesses  was  contra  legem  terrnt,  and  the 
answer  of  the  judges  to  this  complaint  assumes  the  suffi- 
cient of  a  single  witness  at  the  common  law. 

The  persisten<^  of  the  belief  that  by  the  ancient  oonunon 
law  two  witnesses  were  required,  as  in  the  dvil  law,  appears 
to  be  traceable  to  the  apocryphal  Mirror  of  Justice,  written 
probably  between  1285  ^^^  1290,**  whidi  lays  it  down  that 
"according  to  the  law  of  God  two  proper  witnesses  are 
sufficient  for  every  testimony/'  This  was  reconciled  with 
the  trial  by  jury  on  the  ground  that  the  jurors  were^  in  a 
sense,  witnesses  diemsdves,  and  the  greater  number  induded 
Iheless.*^ 

This  "  Enigmatical  Treatise*'  of  Andrew  Horn  enjoyed 
at  one  time  a  hig^  reputation,  and  in  1550  was  dted  in  the 
^xdiequer  Chamber  as  authority  for  the  rule  of  *'  testis  unus 
testis  nuUui.*'^ 

Lord  Coke  had  a  high  regard  for  it  *^  and  dted  it  iit- 
quently.  Professor  Maitland  in  his  ddightful  critidsm  of 
it  has  demolished  its  reputation  as  an  authority,  but  the  pas- 
sages to  which  reference  has  been  made  show  at  least  the 
notions  current  in  the  author's  time  respecting  the  two-wtt- 
nessmk. 

The  origin  of  die  rule  of  the  common  law  exduding  wit- 
nesses on  the  ground  of  interest  is  generally  taken  for 
granted.  .  Bacon's  Abridgement  ^  says  that  **  it  has  always 
been  hdd  a  sacred  and  inviolable  rule  of  evidence  in  all  cases 


"a  St  Trials.  131, 143;  s  Inst  6oi. 

"MaitlancL  Uitrodiictiofi,  7  Seld.  Soe.  spdv. 

"Mtnror,  fi.  j,  Ch.  xxit;  7  Seld.  Soc  116  (the  passage  b  obscurel; 
Portescne^  De  Laudibos,  Ch.  xxxL   ^Reniger  ▼.  Pogossa,  Plowd.  & 

*Pre£.  9  Co,  iii:  10  Co^  xxv  and  xxxy.  "The  Credvkmt  C6k«^* 
said  Pro!  Maitland  (7  Sdd.  Soc.  x)»  ''lUled  his  Institutes  with  tales 
from  the  Mirror."  The  Mirror  u  also  dted  in  A  Guide  to  English 
Juries*  pi»  ic8L 

"EYidence  B.  (probably  written  1^  CUef  Baroa  Gilbert). 
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whatsoever  not  to  admit  the  testimony  of  an  interested 
witness." 

Language  could  hardly  be  stronger,  and  coming  from  sudi 
an  authority  is  entitled  to  the  greatest  weight,  but  the  onfy 
early  authorities  cited**  do  not  sustain  the  dictum,  atid 
strange  as  it  may  appear,  I  can  find  no  cases  expressly  recog- 
nizing the  rule  of  exclusion  until  the  end  of  the  sixteendi 
century,  which  ushered  in  that  critical  period  when,  as  Pro- 
fessor Maitland  says,  the  light  of  the  common  law  was 
flickering.** 

Then  the  courts  soon  became  busy  in  drawing  distinctions 
and  laying  the  foundations  of  that  elaborate  body  of  rules 
which  complicated  the  law  and  impeded  justice  for  over  two 
centuries,  until  they  were  abolished  by  modem  l^slation.** 

The  origin  and  development  of  the  law  of  the  competenqr 
of  witnesses,  their  exclusion  on  the  ground  of  interest,  and 
the  correlative  inability  to  cross-examine  the  other  party  to 
the  suit,  are  very  obscure.  In  very  early  times  the  older 
forms  of  trial  seem  like  attempts  to  extract  the  truth,  from 
those  who  certainly  knew  the  facts,  by  means  of  an  appeal 
to  supernatural  safeguards.  The  appellant  in  the  wager  of 
battle  was  always  obliged  to  swear  to  his  own  personal 
knowledge,  visu  et  auditu,  of  the  crime  all^;ed.  In  early 
criminal  cases,  during  the  formative  period  of  trial  by  jury, 
the  defendant  was  allowed  to  testify  on  his  own  bdialf,  or, 
at  least,  to  tell  his  own  story,  and  the  practice  continued  untile 
modem  times  to  allow  him  to  make  his  statement  to  die 
juiy.w 

Torture,  though  little  used  in  English  law,  was  a  mode 
of  determining  the  guilt  or  innocence  of  the  party  by  means 
of  his  own  testimony  under  conditions  considered  likely  to 
extort  the  trath. 


"Co.  Lit  6;  SideHiii,  a37-  *k7  Sdden  Soc^pp.  ni,  xxxtL 

*  Early  cases  are  Gunstong  t.  Doumes,  40  Eliz.;  Benei  t.  Humdnd 
of  Hertford,  Mich.  (1650)  ;  2  Rolle  Abr.  685,  686;  Anon,  i  Bnlttrodc^ 
902  (i6m);  Oliver  ▼.  fValtington  Hundred,  2  Sid  a  (i^);  Dna- 
comb  Trials  per  Pais,  396;  Rex  ▼.  Sewel,  7  Mod.  (Farreslcy)  itp; 
cf.  Wiogate's  Maximes  (i^),  p. 


m 


o!  the 


E.f.  I  Selden  Sodety,  Fleas  o!  the  Crown.  Cases  170^  184.  tpa;  s 
jell       ^  ■        "  "     '  - .      - 


Rnssefl  on  Crimes.  814;  i  Stephen  Hist  Crim.  Law,  44Q1 
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Wager  of  law  depended  on  the  credibility  of  the  part/s 
own  testimony.  The  compurgators  made  oath  not  of  the 
fact,  but  of  their  belief  in  his  veracity. 

There  appears  to  be  little  evidence  in  the  Year  Books 
and  Abridgements,  but  it  seems  probable  that  these  rules  of 
exclusion  grew  up  as  the  remedy  by  attaint  fell  into  disuse^ 
and  it  became  necessary  to  guard  the  jury  from  false  testi- 
mony. 

The  opinion  has  been  expressed  by  great  authority  that 
the  common-law  rules  of  incompetency  were  borrowed  from 
the  canon  law,**  and  this  is  highly  probable,  as  we  know 
that  jurors  were  subject  to  the  same  exceptions  as  were  wit- 
nesses in  the  G>urts  Christian,^  and  as  more  and  more  im- 
portance was  given  to  the  witness's  oath,  the  corresponding 
great  and  obvious  danger  of  perjury  increased,  from  the 
penalties  of  which,  religious  or  civil,  parties  and  witnesses 
should  be  preserved.  This  accords  with  what  we  know  of  the 
history  of  trial  by  jury  at  common  law. 

It  was  not  invented,  but  grew  by  slow  evolution  from  the 
inquest,  in  which  the  jury  were  at  once  witnesses  and  judges 
of  the  fact  They  were  selected  from  the  vicinage  for  the 
very  reason  which  would  now  make  them  incompetent, 
namely,  that  they  would  be  probably  acquainted  at  first  hand 
with  the  facts  in  issue.  No  witnesses,  in  the  modem  senses 
were  necessary  at  all,  so,  naturally,  there  could  be  no  require- 
ment that  facts  must  be  proved  by  any  certain  number,  and, 
by  the  same  token,  there  was  apparency  no  exclusion  of  par- 
ties or  interested  persons.^ 

Even  so  late  as  Lord  Hale's  tim^  who  died  in  1676,  we 
find  that  distinguished  writer  saying:**    **  For  the  trial  is 

*  Best  on  Evidence^  1 157* 

^"Except  possunt  juratorts  eisdtm  modis  quibus  et  UsUs  In  Cwia 
ChristianUatis  jusit  rtptlluntur."  Glanyil  II,  la;  FleU  W,  %,  "  d€ 
txctpHomtus  contra  jurataresf 

**  Bohun,  in  his  Institutio  Legalis  (4th  Ed,  I732)»  24a,  dtes  a  casc^ 
af>parentl7  a  decision  of  Lord  North's,  in  1689^  where  a  plaintiff  in 
Chancery,  being  there  dismissed  hf  ntle  of  coart,  was  sworn  in  evi- 
dence at  a  trial  at  bar,  **  though  much  opposed  hf  the  counsel  on  the 
other  nde."  See  the  interesting  case  of  the  cook  before  North,  C  J^ 
in  North's  LiTes,  i,  a34f  where  the  parties  were  examined  in  cour^ 
and  compare  2  Pollock  and  Maitlandy  6(7-^     • 

"Hale  Hist  CL.  347. 
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not  here  simply  by  witnesses,  but  by  jury.  Nay,  it  may  so 
fall  out|  that  the  jury,  upon  their  own  knowledge,  may  loiow 
a  thing  to  be  false  tliat  a  witness  swore  to  be  true,  or  may 
know  a  witness  to  be  incompetent,  or  incredible,  though  noth- 
ing be  objected  against  him,  and  may  give  their  verdict  ac- 
cordingly." ••  The  jury  literally  "found"  tlieir  verdkt 
wherever  they  chose  to  look  for  it,  in  their  own  "  evidence" 
or  knowledge  of  the  facts,  the  statements  of  counsel  and  of 
parties,  hearsay,  rumor,  as  well  as  the  testimony  of  witnesses 
in  the  modem  sense.*^ 

Even  so  late  as  the  middle  of  the  seventeenth  century  it 
seems  to  have  required  a  judicial  decision  to  establish  that 
"  the  allegation  of  the  counsel  at  the  bar  is  no  evidence  to 
the  jury,  but  the  matter  only  which  is  proved  upon  oath  \spoa 
this  allegation  is  good  evidence."  ^ 

The  court,  it  was  said  in  another  place,  will  rather  believe 
the  oath  of  the  plaintiff  than  the  oath  of  the  defendant,  if 
there  be  oath  against  oath,  because  it  is  supposed  that  the 
plaintiff  hath  wrong  done  him,  and  that  the  defendant  is 
the  wrong-ddjtr.** 

If,  however,  the  witnesses  were  not  sworn,  the  jury  were^ 
and  it  was  the  jurymen's  oath,  with  the  fear  of  attaint  for  a 
false  verdict,  which  prevented  the  jury  rendering  verdicts 
without  sufficient  evidence.^^ 

**  Cf.  Lord  Bacon's  Works,  v.  i63»  and  see  the  celebrated  case  of 
Bushel*  (Penn  and  Meade),  Vaughan,  135;  Guide  to  End[ish  Jvriei^ 
26,  37;  Sir  J.  Hawle,  Dialogue  on  Juries,  temp  W.  Ill,  Phlla.  17A 
p.  53;  Wynne's  Eunomus,  ii,  146-7.  According  to  the  Book  of  Oadis 
(London,  1649)  ^^^  i^H^  ^t  nisi  prtus  were  sworn  to  try  the  suit  be- 
tween party  and  part^,  ''according  to  the  evidence  as  shall  be  given 
you  in  court,"  but  Guide  to  English  Juries,  ^5  (1682),  states  the  oath 
to  be  "according  to  my  evidence."  See  also  Bennefs  Cast,  Styles 
223.    In  Duncombe  Trials  per  Pais,  393,  the  rule  of  incompetency  is 


referred  to,  p.  219,  3d  Ed.  Vincent  v.  lyrrenghamg  2  Keble^  345  (20 
Car.  II,  B.  R.),  held  that  the  disqualifying  mterest  might  be  caly 
equitable. 

''See  as  to  statements  of  parties  and  counsel  Babington  ▼.  Vinor, 
5  Edw. 'IV,  58  (i46j;)*  and  other  examples  cited  by  J.  B.  Thayer*  S 
Harv.  L.  Rev.  316,  30Ka;  Evidence,  121,  133;  Ibid,,  92,  1 10^  11 1. 

**  Styles's  Practical  Register,  Ed.  1707,  248*  citing  Mich.  22  Car.  I, 
B.  R.  It  is  added  tl^at  the  s^llegation  of  the  counsel  is  sometimes  bat  u 
they  are  instructed  and  not  according  to  the  truth  of  the  fact  The 
rules  as  to  hearsay  evidence  were  very  lax  at  that  time.    Styles^  25& 

••  Styles,  citing  Pasch.  23  Car.,  B.  R. 

^  Early  cases  often  show  inconclusive  verdicts  rendered  by  the  jmyv 
like  the  Scotch  verdict  *'  not  proven.'* 
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In  short,  the  jury,  in  its  original,  was  a  formal  yet  prac- 
tical  method  of  ascertaining  die  general  opinion  or  crystal- 
lizctl  sentiment  of  the  neighborhood  regarding  facts  upon 
which  the  community  ought  to  be  well  infonned.^^^ 

There  is  certainly  no  doubt  that  perjury,  during  the 
formative  period  of  our  law,  was  frightfully  common,  af)d 
was  treated  with  wonderful  leniency.  Fortescuei  in  chapter 
21  of  his  De  Laudibus,  where  he  is  contrasting  the  two-wit- 
ness rule  of  the  civil  law  with  the  English  trial  by  jury,  says : 
"  Now  he  may  well  be  thought  a  person  of  an  inconsiderable 
interest,  and  of  less  application,  who,  from  tlie  gross  of  man- 
kind and  all  his  acquaintance,  cannot  find  out  two  so  devoid 
of  conscience  and  all  faith,  who,  through  fear,  inclination, 
affection,  or  for  a  bribe,  will  not  be  ready  to  gainsay  tfie 
truth/' »•« 

Indeed,  Pollock  and  Maitland  say :  *••  "  Very  ancient  law 
sctms  to  be  not  quite  certain  whether  it  ought  to  punish  per- 
jury at  all.  WiU  it  not  be  interfering  with  the  business  of 
the  gods  ?  So  it  came  to  be  regarded,  in  Bracton's  time,  that 
perjury  was  a  sin  cognizable  by  the  ecclesiastical  courts,  and, 
in  the  conflict  of  jealous  jurisdictions,  the  crime  passed 
unpunished,  and  our  ancestors  perjured  themselves  with 
impunity."  The  perjury  of  a  witness,  consequently,  was  not 
punishable  at  common  law,^®'*  and  the  first  statute  defining 
it  as  a  civil  offence  was  5  Eliz.,  c  9,  1563.^^* 

It  resulted  that  by  the  time  trial  by  jury  assumed  its 


^  Even  if  no  evidence  is  fiven,  vet,  it  was  said,  the  jury  should  give 
a  verdict  for  one  of  the  parties.  Vavisor,  Y.  B.  14  H.  Vll,  sa  '*  Car  f 
evidence  n*  est  pas  done  met  f'  eux  inform'  in  leur  conscienc  def  droit 
Ei  $eo  pose  rf  nuf  evidern^  fuit  done  d*  nn  pari  ni  dt  fautr^,  ne  ils  ne 
vouloieni  don^,  une'  ils  doner^  lour  verdii'ove  fun  ou  fauir,"  Gted 
by  Thayer,  Evidence,  133. 

*" Plato  speaks  of  the  prevalence  of  perjury  in  his  day:  "It  is  a 
dreadful  thing  to  know,  when  many  law  suits  are  going  on  in  a  states 
that  almost  half  the  people  who  meet  one  another  quite  unconcernedly, 
at  the  public  meals,  and  in  other  companies  and  relations  of  private 
life,  are  perjured,"    Laws,  xii,  948. 

*"3  P.  and  M.  539^ 

^Daines  Barrington  on  the  Statutes;  De  Finibns  Levatis,  27  Ed.  I 
(1280),  p.  UpL 

**  Barrington  on  11  Hen.  VII  (i494)ff  343;  Russell  on  Crimes,  ii, 
604;  S  Reeves's  Hist  351.  By  3a  Hen.  VlII,  c  9,  subornation  of 
perjury  was  punished  bj  fine 
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modern  form,  and  the  jury  found  their  verdict  according  to 
the  evidence  of  witnesses  produced  and  sworn  in  court  under 
the  supervision  of  the  judge,  and  the  remedy  by  attaint  for  a 
false  verdict  had  fallen  into  disuse,  it  was  considered  impair 
tively  necessary  to  forbid  parties  and  interested  persons  to 
testify  in  their  own  behalf,  and,  in  like  manner,  neither  party 
could  be  called  for  cross-examination.  And  this  was  the 
state  of  the  law  when  the  rules  of  equity  practice  were  form- 
ing. It  is  now  necessary  to  consider  the  effect  given  by  these 
rules  to  the  defendant's  answer. 

So  far  as  I  can  find,  neither  the  civil  nor  the  canon  law 
ever  regarded  the  answer  of  the  defendant,  denying  the  alle- 
gations of  the  libel,  as  amounting  to  evidence  in  his  own 
favor.  The  ''litis  contestation*  was  simply  equivalent  to 
joining  issue  atid  opening  the  way  to  proof.^^ 

The  plaintiff  in  the  ecclesiastical  court  might  sufficiently 
prove  his  case  from  the  defendant's  answer,  but,  if  he  could 
not,  the  testimony  of  witnesses  was  resorted  to.  The  re- 
spondent does  not  seem  to  have  had  any  right  to  read  his  own 
answer.**^ 

On  the  contrary,  the  respondent  was  bound  to  make  proof 
of  his  defence,  and  Ayliffe  instances  the  very  cases  of  pay- 
ment, release,  or  novation,  etc*** 

Browne,  a  very  careful  writer,  goes  so  far  as  to  doubt 


*** Wood's  New  Institute,  p.  318-  ''Tunc  Reus:  Ego  dko 
proui  m  eodtm  libelh  uarrantur  vtra  non  tut!'  etc  Onghton  Onto 
Indtciomni,  Tit  Ixi,  et  stq.:  Browne's  Gvil  Law,  i,  p,  4/S4,  Hunter's 
Roman  Law,  899,  speaks  of  cases  where,  other  evidences  failing;  the 
answer  of  the  defendant  under  oath  was  absolutely  condusive. 

^  The  function  of  the  answer  in  the  ecclesiastical  law  was,  first,  \gf 
admissions  to  relieve  the  plaintiff  ab  cnere  probandi;  .or,  secondly,  1^ 
denial  to  show  the  plaintiff  what  he  ought  to  pr&ve.  Ayfiffe's  Parargoa 
(ad  Ed),  6s. 

**  "  When  contrary  facts  or  matters  are  alleged,  'tis  ±e  duty  of  eadi 
partv  to  prove  Uie  same;  and  so  likewise  in  matters  relatin|gf  to  pot- 
session;  for  in  such  matters  each  party  becomes  both  plamtiff  and 
defendant"  Ayliffe's  Pareigon,  445.  **  The  impugnant,  of  course,  can- 
not read  his  own  personal  answer,  but  if  the  promovent  reads  part  of 
the  answer  to  any  one  article^  the  impugnant  has  a  right  to  read  die 
whole  of  the  answer  to  that  article:"  Browne's  Qvil  Law  Practice  of 
Ecclesiastical  Courts,  i,  p.  474-  "  Advocatus  Actoris  (rimo  Ufet  fiM- 
ium  Judici;  deinde  Uget  rtsponsum  Partis  prmeiptois,  et  s%  misnim 
Actoris  non  sit  plenc  probata  ex  hujusmodi  responsis  tunc  dicim  T#»- 
liiiM  Ugcuda  sunt,"  etc    Oughton  Ordo  Judidorum,  Tit 
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vrhether»  by  the  civil  law,  any  answer  at  all  other  than  a 
simple  denial  of  the  plaintiff's  claim  was  required  from  the 
defendant,  the  only  exception  being  in  the  so-called  inter-* 
rogatory  action  framed  to  discover  what  share  of  an  inheri- 
tance belonged  to  the  defendant.^^* 

The  treatises  on  equity  practice,  says  Browne,  which  com- 
pare equity  answers  to  the  Roman,  evidently  confounded  die 
general  issue  with  a  personal  answer,  as,  in  oonmion  par* 
lance,  whatever  the  defendant  says  may  be  called  an  answer 
to  the  plaintiff,^** 

These  conclusions  are  supported  by  the  decisions  of  our 
Federal  courts  as  to  the  effect  of  the  answer  in  admiralty. 

Dunlap,  in  his  treatise  on  Admiralty,  published  in 
1835,"^  states  the  practice  in  that  court  to  be  that  the  defend- 
ant's answers  to  the  libcllant's  interrogatories  are  evidence, 
which  must  be  disproved  by  two  witnesses,  or  one  witness 
corroborated  by  very  strong  circumstances.  The  author  calls 
attention  to  the  danger  of  the  rule,  which  he  derives  from  the 
ecclesiastical  courts. 

In  a  subsequent  passage  the  author  says  it  is  not  settled 
how  far  the  admiralty  has  adopted  the  principle  of  the  dvil 
law  requiring  two  witnesses  in  cases  where  the  common  law 
is  satisfied  with  one,  though  Judge  Peters,  of  Philaddphia, 
an  1813,  stated  his  inclination  to  adopt  it^^'  in  cases  where 
the  danger  of  perjury  was  apparent,  and  there  is  a  dictum  in 
favor  of  the  equity  rule  in  the  still  earlier  case  of  Thi  Ram^ 
hler,  in  1794.*** 

The  subject  was  carefully  examined  for  die  first  time  by 
Judge  Ware,  of  the  District  G)urt  of  Maine,  in  1837,^^^  who 
dearly  shows  that  no  such  rule  has  ever  been  recognized  in 
the  admiralty,  the  practice  in  which  court  is  derived  from 
the  civil  law,  where  the  rule  does  not  exist 


Browne's  Gxil  Law,  ii,^.  371,  note  3B;  Story,  J^  in  Skirwood  v. 

^enonal  answers,  stridhr  so  called. 


*"  Browne's  Qyil  Law,  11,  jp.  371,  not 
Hall,  3  Smnner,  lar;  Fed.  Caa.  12m, 

"•Browne's  Civil  Law,  M^ra.    Per*  . 

were,  it  seems,  introduced  by  the  canonists  in  the  time  of  Gregory  IX. 

"*  Pp.  •  ia6b  •  284.  "■  The  Betsy,  a  P.  A.  Browne,  349^ 

*"  TeasdaU  v.  The  Rmnbler,  D.  C  So.  Carolina,  Bee  %  Fed.  Cu. 
i3«8iS;  el.  eonira  U.  S.  v.  Matilda,  s  Hnriies,  44,  Fed.  Caa.  tS»74t« 

^HuUon  ▼.  Jardam,  1  Ware,  39S>  red.  Gas.  6^ 
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The  rule  of  the  civil  law  requiring  two  witnesses  to  proie 
a  fact  was  a  general,  broader  rule  of  evidence,  wliolly  inde- 
pendent of  the  defendant's  denial  in  his  answer,  nor  did  the 
decisory  oatli  of  tlie  civil  law  sustain  any  analogy  to  it^^ 

Judge  Ware  concludes  that  in  admiralty  each  party  is 
entitled  to  the  answer  under  oath  of  the  other  party,  and  that 
the  answer  thus  given  is  evidence  for  either  side,  but  does  not 
require  two  witnesses  to  overcome  it  This  case  was  fol- 
lowed by  Judge  Story  in  the  District  Court  of  Massadrasettt 
shortly  afterwards,"^  but  in  a  later  case  Judge  Stcny  some- 
what qualifies  this  by  stating  that  the  true  effect  of  the  an- 
swer is  to  furnish  evidence  for  the  otlier  party,  or,  in  a  case 
hanging  in  equilibrio,  to  turn  the  scale  in  favor  of  tiie 
respondent"* 

These  decisions  have  since  been  followed  in  numerous 
cases."* 

Now  the  answer  to  a  bill  in  equity  is  twofold  in  its  diar- 
acter,  and  combines  in  one  instrument  the  admission  or  de- 
nial of  the  allegations  of  the  plaintiff — that  is,  the  defence 
proper — and  the  answer  to  the  interrogatories  propounded 
by  the  plaintiff  to  the  defendant  These  different  functioiis 
of  the  answer  were  at  first  clearly  distinguished  in  the  chril 
and  ecclesiastical  procedure,  where,  after  the  Kits  contestatio, 
the  plaintiff  set  forth  his  technical ''  positions''  in  his  HbeUus 
articulatus,  but,  these  being  combined  or  confounded  in  tiie 
chancery  practice,  the  term  answer  was  applied  indiscrim- 
inately to  the  denial  by  the  defendant  of  the  facts  vspoa  whidi 
the  plaintiff  based  his  claim  for  equitable  relief,  the  discoveiy 
or  examination  of  the  defendant,  and  again  to  the  answer 
in  support  of  a  plea,  which  is  different  from  both.*^ 

""Cting  Pothier,  Obligatioiis,  n.  910;   Traite  de  Prooednre  Qvili^ 
Part  I,  Ch.  3,  Art.  $,%$-    Cf.  Spence»  Eqniubic  Jnrisdictioa,  i,  677^8^ 
contra,  and  Ayliffe's  Parcrgon,  j8g^  "of  aa  Oathr 
^Sherwood  v.  Hall,  3  Sumn.  127,  Fed.  Cat.  1^77  (i9s7)* 
"*  Cushman  t.  Ryan,  1  Stoty,  91  Fed.  Cat.  3515  (i&io)* 
"^Andrews  v.  JVall,  3  How  (U.  S.)  57*  CiSfS);  /«>  v.  Ahmy,  t 
Woodb.  and  M.  a6a;  Eads  r.  H.  D.  Bacon,  1  NewK  S74.  Fed.  Ou. 
4232:  L.  B.  Goldsmith,  NewK  133,  Fed.  Cat.  815s  (i956);  The  Cru- 
sader, I  Ware,  437.  Fed.  Cat.  3456  (i937) ;  The  Ausiraita,  3  Ware;  240^ 
Fed.  Cat.  667  (i»59). 

*^  Wigram  on  Discovery,  pL  17, 420;  Hare  00  Ditcovor,  aat;  SlOfT, 
Eq.  Pleading,  §850;  Gilbert,  Fonim  Rom.  90;  Wood,  GtO  Law,  318; 
Langdell,  Eq.  Pleading,  |68. 
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Wigram,  in  his  treatise  on  Points  on  the  Law  of  Dis- 
covery, expresses  his  opinion  that  the  oath  was  not  required 
from  the  defendant  as  a  witness  against  himself,  but  to 
exclude  the  possible  case  of  a  defendant  availing  himself  of 
a  defence  which  he  may  know  to  be  unfounded  in  fact,  and, 
to  some  extent,  bases  this  view  upon  Lhe  rule  that  an  oath  was 
required  even  in  case  of  a  pure  plea  where  there  is  no 
discovery.*** 

This  may  be  an  ectreme  view ;  nevertheless,  it  would  seem 
that  the  practice  of  the  Chancery  in  the  case  of  pleas  in 
equity  is  not  consistent  wit!i  the  theory  that  the  answer  of 
the  defendant  is  technical  evidence.  In  Lord  Bacon's  time 
the  only  pleas  were  pure  pleas,  i,e.,  **  of  foreign  matter  to 
discharge  or  stay  the  suit"  '** 

Anomalous  pleas,  supported  by  an  answer,  were  at  first 
limited  strictly  to  tfiose  cases  where  the  bill  (or  amended 
bill)  charged  facts  which  would  invalidate  the  defendant's 
anticipated  defence.*** 

Negative  pleas  were  long  supposed  to  be  improper,  and, 
strictly,  they  were  so,  but  were  introduced  to  save  a  defend- 
ant from  a  discovery  in  response  to  a  plaintiff  whose  title 
he  denied.*** 

These  distinctions  are  reasonably  dear  in  dieory,  but  in 
practice  the  science  of  equity  pleading  became  unendurable^ 
and  the  tendency  grew  stronger  and  stronger  to  make  the 
pleading  simpler,  at  least  in  form,**^  until,  in  Pennsylvanta, 
a  defendant  became  entitled  in  all  cases,  by  answer,  to  insist 
upon  all  matters  of  defence  in  law  (not  being  matters  of 
abatement,  or  to  the  character  of  the  parties,  or  of  matters 
of  form)  to  die  merits  of  the  bill  of  which  he  might  be 
entitled  to  avail  himself  by  demurro*  or  plea  in  bar,***  while 


"'Wigram,  pL  345*  402;  Htarti  v.  Comimg,%  Psin  S^d 
^ Bacon's  Ordimuices.  58^  Worics,  vti,  stfs;  Stonr.  Eq.  PL,  %6$^ 
""Wigram,  pi.  I07»  261:  Bayley  ▼.  Adams,  6  Yes.  s^;  SatUUn  v. 
King,  2  S.  and  S.  277*    The  American  editor  of  Wigram,  pi.  107,  no- 
tices the  importance  of  the  answer  in  support  of  a  plea  in  connection 
with  the  rule  under  discussion.    Ci  remarks  of  Wigram  himself  on 
the  advantage  of  an  answer,  pL  44. 
""Stonr,  Eq.  PL  §6691  "*See  Wigram,  ^  xtf4»  1S4. 

^  Equity  Rule  3^.    In  U.  S.  Courts,  Equity  Rule  391    Rule  '4t  as 
amended  allows  tne  complainant  to  waive  an  answer  under  oadi,  and 
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the  amendment  of  January  15,  1894,  provided  that  "^  afl  de- 
fences in  equity  cases  shall  be  made  by  answer,  or  bjr 
demurrer.    All  issues  of  fact  must  be  made  by  answer." 

In  Pennsylvania  the  answer  in  equity,  therefore.  Las 
nearly  reached  a  point  of  development  to  whidi  the  re> 
marks  of  Lord  Eldon  '^  would  apply,  that  **  it  is  neither  a 
plea,  answer,  nor  demurrer,  but  a  little  of  eadL" 

In  the  first  stage  therefore  of  the  rule,  the  answer  hang 
a  direct  denial  of  the  bill,  the  averments  of  the  latter  most 
be  proved  by  two  witnesses;  and  in  this  case  it  is  quite  the 
same  thing  to  say  that  the  answer,  as  evidence,  must  be  over- 
come by  the  same  measure  of  proof. 

An  important  and  well  established  modification  was  in- 
troduced— ^viz.,  that  corroborating  circumstances  win  take 
the  place  of  one  of  the  two  witnesses  required.  Apparently 
this  was  held  for  the  first  time  by  Lord  Oiancdlor  Hard- 
wicke  in  1739.**^ 

Lord  Hardwicke  does  not  e3q>Iain  the  reasons  for  his  de- 
cision, and  Lord  Thurlow,  who  confessed  he  did  not  under- 
stand the  rule  itself,  merely  said  that  if  there  are  arcum- 
stances  to  turn  the  scale,  it  ought  to  be  tumed.^^  It  is 
impossible,  however,  to  avoid  the  conclusion  that  this  exoqh 
tion,  like  the  rule  itself,  was  borrowed  from  the  dvil  and 
canon  laws.  There,  proof  was  fuD  or  partial,  ^Una  or 
semipltfUk  The  first  was  proof  by  two  witnesses,  or  a  rec- 
ord, and  the  like;  the  second  was  proof  by  one  witness,  a 
private  writing,  etc  But  two  half  proofs  might  be  com- 
bined to  make  full  proof,  and  thus  corroborating  circum- 
stances were  allowed  to  take  the  place  of  the  missing 
witness,*** 

deprives  an  answer  not  under  oath  of  its  effect  as  evidence  in  &vor  d 
the  defendant  unless  the  case  is  heard  on  hill  and  answer  only. 

^Voider  v.  HmntmgiUld;  ii  Ves.  993.    CI  Wigran,  pL  184- 

**  Walton  V.  Hobbs,  2  Atk.  ao^  foltowed  \gf  lantou  t.  Raty,  a  Atk. 
140;  Mine  v.  Dodd,  2  Atk.  27S  *ad  hy  Lord  Thurlow  in  Pember  v. 
Mathers,  i  Bro.  Ch.  5a  (ITTP)* 

^Pember  v.  Mathers,  t  Bro.  Ch.  5^ 

'*4  Reeves's  Hist  79;  2  Browne,  390;  Wood's  Gvil  Law.  309; 
Colquhoun's  Summary,  S2327:    ^  A  weQ-gronnded  lame*  was  coosid- 


ered  sufikient  Ayliffe's  Parergon,  444.  Friar  Braddcy*  the  amnaiac 
"  minorum  minimu/'  of  the  Paston  Ldtters,  oontrihntes  to  that  €oIlee> 
tion  a  curious  Whitsunday  sermoo  on  "  gaiidimm  pUmm^  and  "jtmI- 
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To  some  extent  the  rule  was  further  relaxed  by  its  exten- 
sion to  cases  of  account  where  the  averments  of  the  bill  are 
admitted,  but  with  a  fuller  statement  of  the  surrounding 
circumstances  changing  their  legal  effect  so  as  to  discharge 
the  defendant  Tlie  typical  case  is  that  of  Kirkpatrick  v. ' 
Love^^^  where  the  party  admitting  the  receipt  of  goods  in 
the  same  sentence  swore  that  he  had  paid  cash  for  ihem; 
and  so  in  other  cases  (omitting  details  here  unimportant)  it 
seems  to  have  been  agreed  that  if  charge  and  discharge  were 
part  of  the  same  transaction,  an  admission  of  the  one  might 
be  coupled  with  an  averment  of  the  other.*** 

The  English  cases  do  not  seem  to  have  gone  much  further, 
and  Daniel  ***  states  the  rule  very  cautiously  as  follows : 

''  Although  a  defendant  cannot  read  his  own  answer  as 
evidence  for  himself,  as  to  any  other  point  than  that  of  costs, 
he  is  entitled  to  have  benefit  by  his  answer,  so  far  as  it 
amounts  to  a  denial  of  the  plaintiff's  case,  unless  the  denial 
by  the  answer  is  contradicted  by  the  evidence  of  more  than 
one  witness;  the  rule  of  Courts  of  Equity  being,  tliat  where 
the  defendant  in  express  tertns  negatives  the  allegations  in 
the  bill,  and  the  evidence  of  one  person  only  aMrms  what  has 
been  so  ftegatived,  then  the  court  will  neitlter  make  a  decree, 
nor  send  it  to  a  trial  at  law/*  *•• 

In  considering  questions  of  evidence  in  equity  it  is  well 
to  remember  that  it  was  not  originally  the  business  of  the 
chancellor  to  decide  disputed  questions  of  fact,  especially 
those  depending  on  the  credibility  of  witnesses.  Sudi  ques- 
tions, if  necessary,  might  be  formulated  in  an  issue  directed 
to  a  court  of  law,  just  as  the  chancellor  could  call  on  the 
judges  for  their  opinion  on  a  question  of  law  arising  before 
him.  He  was  t^rhnically  bound  by  the  result  of  neither 
inquiry,  which  was  intended  simply  to  inform  his  conscience. 

Lord  Nottingham  in  Duke  of  Norfolhfs  Case^*^  took 

"•Ambler,  589. 

^Blount  V.  Burrow,  4  Bro.  Ch.  75;   Rid^iway  ▼-  Darwint  7  Vci. 
404;   Thompson  ▼.  Lambe,  7  Ves.  588;   Robtnson  ▼.  Scotney,  19  Vet. 
58^  Eaton's  Appeal,  66  Pa.  491- 
2  Ch.  Prac  404. 

""Thus  in  the  early  editions  of  Daniell.  The  later  editions  (6th 
English)  omit  the  last  clause  as  to  directing  an  issue.  VoL  L  *843. 
Contrast  this  with  the  statement  of  the  rule  by  Judge  Story,  supra. 

^Z  Ch.  Cas.  i;   i  Pollexfen,  223, 
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the  opinion  of  the  three  chiefs  of  the  King's  Bench,  Com- 
mon Pleas,  and  Exdiequer  concerning  the  entaihnent  of  an 
equitable  term  of  two  thousand  years.  **  When  they  had 
done  the  chancellor  did  not  show  them  the  respect  of  debating 
any  of  their  reasons  in  the  least,  but,  in  a  formal  and  seem- 
ingly prepared  speech,  decreed  the  direct  contrary.  When 
Lord  North  had  the  seal  and  sat  there,  the  same  cause,  upon 
a  rehearing  or  review,  came  again  to  be  heard  before  him; 
and  he,  knowing  no  rule  but  his  judgment  of  the  law 
and  conscience  in  equity,  re\'ersed  the  decree."  **• 

Lord  Eldon  used  to  say  he  had  **  all  possible  respect'' 
for  the  common-law  judges.  He  took  great  delight  in  relat- 
ing how,  to  ascertain  what  estate  passed  to  trustees,  he  sent 
a  case  to  the  King's  Bench,  who  told  him  the  estate  was  a 
fee.  The  Common  Pleas,  when  asked,  said  the  trustees  todc 
no  estate  at  all.  Jjord  Eldon  held  both  opinions  were  wrong, 
and  that  the  trustees  took  a  chattel  interest^** 

In  short,  the  chancellor  assumed  the  familiar  and  always 
amusing  role  of  the  man  who  asks  his  friends  for  their  un- 
prejudiced advice,  but,  not  getting  the  opinion  that  be 
expects,  straightway  acts  in  accordance  with  his  own. 

So  in  regard  to  questions  of  fact  If  the  chancellor  is  not 
satisfied  with  the  verdict,  he  may  direct  any  number  of  new 
trials  or  decide  at  once  in  opposition  to  the  verdict,  as  was 
done  by  Lord  Brougham  in  Armstrong  v.  Armstrong}^ 

Indeed,  Lord  Eldon  said,  '"  The  judge  (in  equity)  must 
decide,  taking  all  the  circumstances  together,  not  absolutely 
upon  which  side  the  truth  lies,  but  that  it  is  highly  and 
morally  probable  the  truth  is  with  one  rather  than  the 
other/' "• 

""a  North's  Lives,  a. 

"^ampbeirs  Uves,  vol  vii,  ^i. 

^  3  M.  and  K.  45,  1834.  The  same  thing  has  been  done  in  Pennqrl- 
vania.  Baker  y.  Williamson,  4  Pa.  456.  Gibson,  C  J.,  in  Brawdy  v. 
Brawdy,  7  Pa.  157. 

^Easi  India  Co.  v.  Donald,  9  Ves.  ^282  (iSoi).  When  the  issue 
was  tried  at  law  the  defendant,  whose  answer  had  raised  the  doubt  in 
Chancery,  coald  not  testify  at  all,  and  naturally  the  jury  would  find 
against  him,  to  prevent  which  absurdity  the  chancellors  introduced 
another,  viz.:  the  reading  of  the  defendant's  answer  to  the  jury,  of 
course  without  cross-examination.  Ci  Glynn  v.  Bank  of  England,  a 
Ves.  Sr.  58  (1750),  Hardwicke,  L.  C 
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The  two-witness  rule  has  left  its  impression  upon  two 
other  subjects  iq  the  l^w,  the  crimes  of  perjury  and  treason. 

According  to  a  well-estaUishcd  rule  thq  testimony  of  two 
witnesses,  both  directly  contradicting  the  prisoner's  oath,  is 
required  to  convict  of  perjur}'.  **  One  witness/'  says  Bladc- 
stqne,^**  ''  is  not  allowed  to  convict  of  perjuiy,  because  there 
is  only  one  09th  against  another/'  By  latey  decisions  oiie 
witness  is  sufficient  when  supported  by  proof  of  corroborat- 
ing circumstances.^^ 

So,  in  actions  for  slander,  in  uttering  words  imputing 
injury  to  the  plaintiff,  the  defendant,  pleading  justification, 
must  prove  tlie  plaintiff's  crime  by  the  same  quantum  of 
evidence.*** 

There  seems  to  be  no  authority  for  this  practice  earlier 
than  a  charge  to  the  jury  by  Chief  Justice  Parker,  afterwards 
Lord  Macclesfield,  in  Reg.  v.  Muscot,^^*  where  he,  using 
language  quoted  by  Blackstone,  said,  ''  To  convict  a  man  of 
perjury,  a  probable,  a  credible  witness  is  not  enough,  but  it 
must  be  a  strong  and  clear  evidence,  and  more  numerous 
than  the  evidence  given  for  the  defendant,  for  dse  there  is 
only  oath  against  oath."  **• 

Lord  Macclesfield  may  have  been  the  inventor  of  this  rule, 
but  it  is  not  impossibk  that  he  derived  it  from  the  ecclesias- 
tical law,  for  perjury,  though  an  offeiice,  was,  as  before 
stated,  not  a  crime  at  common  law,  and  was  not  mentioned 
in  any  statute  until  3  Hen.  VII,  c  i,  while  temporal  penalties 
were  not  imposed  until  32  Hen.  VIII,  c  9,  and  5  Eliz.,  c  9. 


"•B.  iv,  •sA 

*^Com.  Y.WUliams,  91  P^  493;  V.  S.  v.  Wood,  14  Pefert.  jjo; 
Chamfnty^  Cast,  2  Lew.  C  C.  258  (1836) ;  Rex  ▼.  Mayhew,  6  ur. 
and  P.  J15;  Rig.  v.  Porker,  i  Car.  and  M.  6j9;  Queen  v.  Hook,  27 
L.  J.  Mag.  Cas.  229  (Crown  cases  reserved) ;  article  in  22  Justice  of 
the  Peace,  542: 

.    ^^Steinman  ▼.  McWitliams,  6  Pa.  177;   Gorman  v.  Sutton,  32  Pa. 
247;  Howard  y.  Thomfson,  i  Am.  Lead.  Cas.  17S  (5th  Ed.). 

^  10  Mod.  193  (1714).  Fanshastfs  Case,  Skinner,  127  (1693),  was  an 
indictment  for  perjnry  in  an  answer  in  Chancery  where  the  same  rule 
was  adopted.  Perhaps  this  special  circumstance  influenced  the  -de- 
cision. The  defendant's  oath  re<|uired  two  witnesses  in  equity  to  over- 
come it   Why  not  in  a  prosecution  also? 

^Rex  r.  Nunes,  Lee  Temp.,  Hardw.  265  (1736) ;  Rex  r.  Broughion, 
2  Strange,  1229  (i745)- 
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Its  punishment  was  undertaken  by  the  ecclesiastical  law, 
where  the  two-witness  rule  doubtless  was  followed.^^* 

Moreover,  under  the  Statute  of  Elizabeth,  the  G>urt  of 
Star  Chamber  had  jurisdiction  of  perjury/^*  and  the  pro- 
ceedings there  were  according  to  Chancery  practice  by  bill 
and  answer,  with  examination  of  the  defendant  on  oath.^** 

Hudson  in  his  treatise  on  the  Star  Chamber  says :  "  They 
always  require  indifferent  witnesses,  dear  proof,  not  by  rela- 
tion, and  double  testimony  or  that  which  amounted  to  double 
testimony ;  as  a  witness  positive  and  accompanied  with  the 
presumptions  which  supply  a  testimony,  or  where  there  can 
be  no  direct  testimony  in  works  of  darkness,  necessary 
presumption*"  *** 

It  is,  therefore,  highly  probable  that  the  Court  of  King's 
Bench  was  influenced  by  the  practice  which  was  followed  in 
these  other  courts.*** 

Whether  this  rule  tends,  on  the  whole,  to  the  advance- 
ment of  justice  is  perhaps  questionable  It  is  criticised  by 
J.  S.  Mill  in  a  note  to  Bentham's  Judicial  Evidence,*** 
doubted  by  Stephen,***  and  said  to  be  dangerous  by  anotfier 
critic,***  but  this  question  must  be  left  to  the  determinatioa 
of  those  familiar  with  the  practical  administration  of  the 
criminal  law. 

The  second  crime  affected  by  the  two-witness  rule  is  that 
of  treason,  which  must  be  proved  by  the  confession  of  the 
prisoner,  or  proof  by  two  credible  witnesses.  This  has  been 
the  law  in  England  since  i  Edw.  VI,  c  12,***  is  traced  by 

*^  See  as  to  ecclesiastical  jurisdiction,  3  Stephens's  Hist  Crim.  Law, 
242. 

*^  16  Selden  Society,  preface,  !▼,  cxxxr;  Hudson  on  the  Star  QiaoH 
ber,  p.  51.  See  series  of  articles  by  J.  D.  Lindsay  on  the  Star  Qiambcr, 
Green  Bag,  vols.  6  and  7. 

*^R.  Crompton,  L'Autorit^  et  Juridiction  des  Courts  (1657),^  og; 
Lambard,  Archion,  187;   16  Selden  Society  (Star  Chamber),  xxl 

''^  Hudson  Star  Chamber,  2  Hargrave,  Collect  Jurid.  223  (Tempi 

"-'Se^  J.  H.  Wigmorc,  15  Harr.  L.  R.  83.       ••Vol  ▼.  p.  4691 

**  (General  View  of  Crimmal  Law,  p.  294* 

"  Frank  Safford,  "  Present  Sute  of  the  Law  of  Perjury,"  a  Law 
Mag.  and  Review,  N.  S.,  912. 

•^Continued  or  supplied  bv  5  and  6  Edw.  VI,  c  11;  7  W.  Ill, 
c  3;  36  Geo.  in,  c  7;  57  (jto.  Ill,  c  6;  11  and  12  Vict,  c  12.  It 
was  held  in  Thomafs  Case,  Dyer,  99b,  that  one  witness  of  his  own 
knowledge,  and  another  by  hearsay  from  him,  satisfied  the  require- 
ments of  the  statute.    See  Wynne's  Eunomus,  i,  p.  97  (4th  Ed.). 
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high  authority  to  the  practice  of  the  canon  law,  and  at  least 
was  probably  adopted  by  analogy  as  a  means  of  providing 
protection  from  political  persecution.^** 

Notwithstanding  Bentham's  ridicule  of  this  exceptional 
rule  ^'^  the  lead  of  these  English  statutes  has  been  followed 
in  the  Constitution  of  the  United  States.^**  which  provides 
that  no  person  shall  be  convicted  of  treason  unless  upon  the 
testimony  of  two  witnesses  to  the  same  overt  act,  or  on  con- 
fession in  open  court;  and  the  same  provision  is  contained 
in  the  Pennsylvania  Criminal  Code^** 

There  seems  to  be  a  widespread  or  popular  notion  of  the 
necessity  of  a  double  witness,  and  we  find  traces  of  it  in 
unexpected  quarters.  Browning  alludes  to  it  in  the  **  Flight 
of  the  Duchess/'  where  he  describes  the  Duke  as  insistent 
upon  adherence  to  mediaeval  custom  and  tradition: 

""The  Duke  put  this  question,  'The  Duke's  part  prorided, 
.  Had  not  Uie  Duchess  some  share  in  the  bttslneur 

For  out  of  the  mouth  of  two  or  three  witnesses^ 

Did  he  establish  all  fit— or  unfitnesses.** 

Browning  again  refers  to  the  rule  in  "  Asolando,** 

**—  two  oonfimiative  witnesses;  three 
Are  surely  enough  to  establish  an  act*"* 

""Its  origin  is  discussed  by  Best  on  Evidence,  |6i8;  and  the  whole 
tubiect  ably  examined  by  J.  H.  Wigmorc^  15  Hanr.  L.  R.  ft^ 
^Judicial  Evidence,  iii,  jga:  t,  4861  *Art  III,  |j^  !• 

""Act  March  3i>  i86q,  |i,  P.  L.  ^ 
"Asolando:   route  dclT  Angela    (The  story  of 

*' A  kwytf  of  note  whh  kw  aatf  t»  tpM^ 
Bat  alto  with  orermadi  lost  of  wthk^^ 

«*  When  Sam  Weller  called  to  see  Mrs.  Harden  to  get  Mr.  Pidcwidifa 
'thin^'  'Now  what  shall  I  do?*  says  Mrs.  Bardelt  to  Mrs.  Qup^nsL 
'/  thmk  you  ought  to  see  him,'  replied  Mrs.  Quppins,  'but  on  no 
account  without  a  witness.'  'I  think  two  witnesses  would  be  more 
lawful,'  said  Mrs.  Sanders;  who,  like  the  other  friend,  was  bursting 
wtui  curiosity. 

Dumas  alludes  to  the  rule  in  Monte  Christo;  ''Albert  de  Moroerf: 
'I  am  determined  not  to  be  content  with  anything  short  of  an  entire 
retraction.'  Monte  Christo:  'And  you  intend  to  make  him  do  it  in 
the  presence  of  two  witnesses,  do  you?*  Albert  de  Morcerf:  'Yes.'* 
— Moote  Christo,  toL  3,  ch.  joL 

According  to  the  Koran,  a  wiU  must  be  made  in  the  presence  of 
two  attesting  witnesses  of  the  faith,  Koran,  ch.  t.  Salens  Trans.  96; 
and  certain  contracts  lor  the  pavment  of  money  were  re<iuired  to  be  in 
writing  before  two  witnesses,  Koran,  ch.  ii,  Sale^  34.    la  Tuikigr  am; 


506  KESPOIISEVS  AMSWBRWBBUITVp' 

The  writings  of  the  dvil  and  canon  lawyers  insist  strongly 
upon  the  danger  of  allowing  an  issuer  tspcd^Xly  a  criminal 
indictment,  to  be  determined  by  the  oath  of  a  single  witness^ 
who  might  readily  be  suborned  or  untrustworthy,  while  a 
miscarriage  of  justice  would  not  be  so  easily  acoompltshed 
if  two  witnesses  are  required^** 

Of  course,  there  is  something  in  this  argument,  and«  in* 
deed,  even  greater  safety  might  be  secured  by  requiring  a 
still  larmier  number,  as,  in  fact,  the  canon  law  did,  in  the 
case  of  high  ecclesiastics.  But,  on  the  odier  hand,  there  is 
still  greater  danger  of  a  failure  of  justice  in  the  very  numer* 
ous  cases,  especially  of  fraud  or  crim^  where  two  witnesses 
cannot  be  had.  This,  at  least,  is  the  universal  opinion  in 
modem  times,  though  doubtless  the  two^witness  rule  in  an* 
dent  times  proved  a  valuable  saf^;uard  against  perjury,  for 
the  importance  thus  so  frequently  attached  to  the  concurrent 
testimony  of  two  or  more  witnesses  depends,  it  appears^  upon 
the  mathematical  theory  of  probalrilities,  according  to  vi^idi 
the  weight  of  the  testimony  increases  in  a  much  higher  ratio 
than  that  of  the  arithmetical  increase  of  the  number  of  the 
witnesses.^** 

Starkie  in  his  work  on  evidence  ^^  recognizes  this  prin- 
dple^  and  points  out  that,  if  definite  d^;rees  of  probability 
could  be  assigned  to  the  testimony  of  each  witness,  the  result* 
ing  probability  in  favor  of  thdr  united  testimony  could  be 
mathematically  ascertained,  but  adds,  which  is  certainly  tmc^ 


1670^  acoordiaj  to  the  Thrackms  biognphcr  of  Sir  Dadfegr  Noftl^ 
every  fad  in  a  case  most  be  proved  ^  two  Tnrldah  witnesaes.  The 
aoconnt  given  of  the  ^  prof essKNuJ*  witness  occasioned  bf  this  law  is 
very  anmsing,  and  reminds  one  of  Bentham's  suggestion  of  a  ^com^ 
man  witness,"  like  a  "common  voodiee:*  a  North's  livcs^  s/^ 
Bentham's  Judicial  Evidence,  v»  49a-  At  one  time  the  ''profcssioiiar 
witness,  it  is  said,  advertised  his  calling  Iv  means  of  strmws  sticlring 
out  of  his  shoes.  Bentham,  iii,  168^  ^'Whatl  am  I  to  ondorstani 
that  these  men  earn  a  livelihood  tgr  waiting  about  heie  to  perjm 
themselves  before  the  judges  of  the  land  at  the  rate  d  half  a  crown 
a  crime?*  exclaimed  Mr.  Pidcwicic,  qaile  aghast  at  the  distlosHic* 
Pidcwick  Papers,  voL  ii,  ch.  xiL 

*"  Se^  for  example,  the  argument  in  Guide  to  English  Juries  p, ' 
107;  wood's  Institute,  309;  Fortescue,  De  Laudibos»  cfa.  xx. 

**  Every  one  would  admit  c«fmr  paribus  that  the  number  of  wh-^ 


nesses  testifying  to  a  fact  increases  the  probative  force  of  die  evi- 
dence.   See  Bentham,  Judicial  EvidoMC^  i  dis.  ""Staildcii  ^9|a. 
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that,  in  practice,  no  definite  degrees  of  probability  can  be 
assigned  to  the  evidence  of  the  various  witnesses,  as  their 
credibih*ty  usually  depends  upon  the  special  circumstances  of 
eadi  particular  case,  their  connection  with  the  parties,  the 
subject  matter  of  the  litigation,  and  many  other  circum- 
stances. 

Bentham,  that  shrewd  but  erratic  genius,  had  a  dim  con* 
ception  of  a  similar  nature  when  he  gravely  proposed  his 
celebrated  judicial  thermometer,  according  to  which  the  force 
of  a  witness's  testimony,  and  of  the  opinion  of  a  court  or 
jury,  should  be  estimated  by  a  numerical  equivalent  from  zero 
toten.**^ 

It  will  repay  any  one  to  read  this  section  of  Bentham  who 
hAs  not  already  done  so,  but  to  examine  it  here  would  be  a 
waste  of  time.  He  evidently  considered  this  one  of  his 
finest  inspirations,  and  said  of  it,  ''  Old  measures  of  every 
kind  receive  additional  correctness;  new  ones  are  added  to 
the  number,  the  electrometer,  the  calorimeter,  the  photometer, 
the  eudiometer,  not  to  mention  so  many  others,  are  all  of 
them  so  many  productions  of  this  age.  Has  not  justice  its 
use  as  well  as  gas?^ 

This  is  almost  as  funny  as  his  grand  scheme  of  exhibiting 
in  the  court-room  before  a  witness  as  he  takes  the  oath  a 
picture  of  the  death  of  Ananias  and  Sapphira,  in  order  to 
remind  him  of  the  danger  of  perjury.^^ 

As  contrasted  with  Bentham's  practical  suggestions  fdr 
real  l^;al  reform,  these  fruits  of  his.  reflection  remind  one  of 
tiie  Prophet  Jeremiah's  figs :  those  which  are  good  are  very, 
very  good,  and  those  that  are  naughty  are  evil,  very  evil, 
that  cannot  be  eaten,  they  are  so  eviL 

Before  concluding  it  may  not  be  without  interest  to  no- 
tice some  traces  of  the  two-witness  rule  in  the  Statute  Law 
of  Penn^lvania. 

The  Great  Law,  or  Body  of  Laws  of  Pennsylvania,  passed 


""lUtioiiale  ei  ludkial  Evideiic^  i.  Sdi 

""Bcntbain,  Judicial  Evidcnoe^  i,  40a  Bcntham't  suggestioii,  tint 
the  attentkm  of  the  witness  be  also  spectallr  called  to  the  law  00  tbt 
subject  of  perjury,  was  anticipated  by  the  Talmud,  according  to  Mcih 
ddsohn's  Crifninal  Jurisprudence  of  the  Ancient  Hebrews^  iTiL 
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at  Upland,  December  lo,  1682  (O.  S.)/**  provided  gca- 
erally  **  that  there  shall  be  two  credible  witnesses  in  aU  cases 
in  order  to  judgment'" 

The  Act  of  November  27,  1700,  c  xlii,  required  two 
credible  witnesses  in  all  criminal  cases,  in  order  to  judg- 
ment*»* 

The  Act  of  November  27,  1700,  c  xlvii,  required  two 
credible  witnesses  to  convict  of  plotting  against  the  proprie- 
tary or  governor.*** 

And  a  glance  over  that  pithy  little  manual  called  Pur- 
don's  Digest  will  show  numerous  statutes  wherein  the  Legis- 
lature has  thought  fit  to  require  two  witnesses ;  and,  in  maiqrf 
the  necessity  exists  at  the  present  time.  In  most  cases  the 
statute  deals  with  what  Bentham  calls  preappointed  evidence. 
Thus: 

"  All  assignments  made  of  bonds  and  specialties  shall  be 
under  hand  and  seal,  before  two  credible  witnesses."  *** 

To  entitle  a  deed  to  be  recorded  it  must  be  proved  by  two 
witnesses.**^ 

A  judgment  bond  or  note,  or  bond  and  mortgage,  endorsed 
as  satisfied,  and  discharged  in  the  presence  of  two  witnesses, 
is  a  warrant  for  its  satisfaction  of  record  by  the  prothonotaiy 
or  recorder.*** 

Judgment  by  confession,  according  to  an  early  statute^ 
might  be  entered  in  an  amicable  action  execut^  in  the 
presence  of  two  or  more  witnesses.*** 

A  release  of  a  legacy  should  be  executed  before  at  least  two 
competent  subscribing  witnesses  in  order  to  be  recorded.^^ 

The  petition  of  a  married  woman  to  be  decreed  a  feme 
sole  trader  must  be  sustained  by  the  testimony  of  at  least  two 
respectable  witnesses.*^* 

""  Ch.  xxxri,  Duke  of  Yorkers  Book  of  Laws,  lA 

^2  Sut  at  Large,  47.  Repealed  by  Queen  in  Council,  Fthrvaiy  7» 
1705-6.  ""a  Stat  at  Latfc^  5a. 

"^Act  of  May  28,  I7i5>  S8»  I  Smith  90^  Br.  Purd,  224. 

"^Act  May  28»  I7i5>  S^,  I  Smith  94,  Br.  Purd.  63a;  Act  May  a% 
18^  S  i>  P*  L.  iss,  Br.  Purd  633. 

""Act  April  IX,  1856^  S  I,  P.  L.  304,  Br.  Purd.  1104. 

**  Act  March  21,  i8g6,  i  8,  4  Smith  330^  Br.  Purd.  6a. 

V  A^  A^^i  ««  .lUfi  a  •   10  Smith  249.  Br.  Purd  *^« 
L.  430^  Br.  Pord.  904. 


""Act  Aj>ril  15,  x82%  {I,  xo  Smith  249.  Br.  Purd.  643.' 
"*ActMay4,  i85Si4.P.  ~ 
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The  Statutory  provision  requiring  two  witnesses  (gener- 
ally subscribing)  to  a  will  is  probably  the  best  known  ex- 
ample of  preappointed  testimony  of  this  nature,  introduced 
by  the  Statute  of  Frauds,  and  generally  followed.*^* 

This  provision  for  attesting  witnesses  has  never  been 
adopted  in  Pennsylvania  except  in  the  cases  of  married 
women's  wills  ^^'  and  legacies  or  dvwises  for  charitable  or 
religious  uses.*^* 

But  two  witnesses  have  always  been  required  to  prove 
wills,  either  oral  or  written ;  ^^*  and,  in  the  unusual  case  of  a 
nuncupative  will,  there  must  be  a  distinct  rogaiio  iestium 
duorum  at  the  lime  of  pronouncing  the  bequest.*^* 

The  deductions  which  may  be  drawn  from  what  has  been 
said  and  submitted  for  consideration  are  these: 

The  t\vo-witncss  rule  originated  in  the  canon  law,  in  all 
probability  under  the  influence  of  the  Mosaic  law.  It  was 
adopted  by  the  civil  law,  and  under  the  joint  authority  of  the 
civil  and  canon  laws,  by  the  Court  of  Chancery  at  a  time 
when  the  common  law  excluded  the  testimony  of  parties,  and 
was  powerless  to  compel  discovery  by  cross-examination  of 
an  adverse  party. 

The  substitution  of  corroborating  circumstances  for  the 
second  witness  was  a  later  modification^  and  a  still  later 
theory  considered  the  responsive  answer  as  technical  evidence 
for  the  defendant 

It  remains  to  consider  whether,  as  a  matter  of  policy,  the 
rule  should  be  longer  continued.  The  objections  to  it  would 
seem  to  be  at  least  three  in  number: 

First. — ^It  is  said  that  the  sworn  answer  of  the  defend- 
ant having  been  called  forth  by  the  plaintiff,  the  latter  thereby 
admits  Ae  answer  to  be  evidence.  This  is  not  a  fair  state- 
ment of  the  plaintiff's  position.  He  is  obliged  to  call  for  an 
answer  if  he  brings  his  bill  at  all.  Practically  he  has  no 
option,  if  he  desires  equitable  relief.    While  he  may  waive 

*"  Bcntliam's  remarks  on  this  subject  are  more  practical  than  ustsa!^ 
▼ol  %  p.  ssfi-  ""Under  the  Act  of  1848^  subsequently  altered. 


"*  Act  April  a6^  1855,  { 11,  P.  L.  33^ 
*Act  Not.  27,  1700^  2  Stat  at 


large,  48^  49;   Act  Jan.  i:^  1705-6^ 
Act  April  8^  X833, 17,  P.  L.  249L 


3  Stat  at  Larjge.  105:  Act  April  8,  i8sa»  S^  P.  L  949^ 
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an  answer  under  oath,  yet,  unless  the  waiver  be  accepted  by 
the  defendant,  the  latter  cannot  be  deprived  of  his  right  to 
file  the  answer  under  oath  with  all  its  responsive  effect*^ 

Second. — It  is  said  that,  if  the  answer  is  testimony,  it  it 
equal  to  the  testimony  of  any  other  witness.'^*  But  diis  as^ 
sumes  that  any  one  witness  is  as  good  as  any  other  witness, 
and,  if  this  principle  were  logically  acted  upon,  the  party  pro- 
ducing the  greater  numbo*  of  witnesses  should  prevail, 
whereas  witnesses  should  be  weighed,  not  counted.  Laid 
down  in  this  way,  the  rule  frequently  enables  the  chancdlor 
to  settle,  or  rather  avoid,  a  disputed  question  of  fact  by  the 
apph'cation  of  a  rigid  formula,  and  thus  evade  an  awkward 
responsibility,  a  consideration  which  doubtless  has  had  a 
greot  though  silent  influence  in  perpetuating  the  rule 

Third.— Whan  the  rule  was  established  by  the  G>urt  of 
Chancery,  the  plaintiff  at  law  had  no  right  to  call  his  adver- 
sary for  cross-examination,  so,  when  the  chancellor  com- 
pelled the  defendant  to  answer  the  bill  and  interrogatories 
under  oath,  it  did  not  seem  unfair  to  equalize  the  rights  of 
the  parties  by  requiring  a  greater  measure  of  cotmtervailtng 
proof.  But  now  that  the  old  legal  rules  of  exclusion  of  par- 
ties and  interested  witnesses  have  been  swept  away,  this 
justification  of  the  equitable  rule  has  disappeared.  Parties, 
both  at  law  and  in  equity,  may  now  call  one  another  for 
cross-examination,  and  may  each  testify  in  his  own  bdiali 
And  under  the  equity  rule  of  1894  the  testimoi^  may  be 
taken  viva  voce  before  the  chancellor,  who  has  thus  a  better 
opportunity  of  determining  the  trutfa.^** 

The  plaintiff's  statement  at  law  (except  in  trespass)  calls 
for  an  affidavit  of  defence  under  oath.  Why  should  a  de- 
fence, if  made  by  answer  in  equity,  have  any  greater  weight 
thai:  the  affidavit  of  defence  at  law?  If  the  plaintiff  at  law 
moves  for  judgment  for  want  of  a  sufficient  aflSdavit  of 
defence,  he  is  doing  exactly  what  the  plaintiff  has  done  b 
equity  for  centuries,  in  putting  the  case  down  for  hearing  00 
bill  and  answer.    But,  if  the  case  goes  to  trial,  let  the  answer 


>nr,  Eaoity  Pleading,  S%4-     . 

irff  T.  Van  Rtem^dyk,Q  Cnnch,  ISJ. 

uock  ▼.  Chambers,  3  Crant,  400. 


'•StOL, 

•CtorL  .. 
*  Peacock 
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have  no  greater  weight  by  reason  of  an  artificial  rule.  In 
truth,  as  the  law  now  stands,  there  exists  a  most  important 
distin'Ttion  between  law  and  equity  in  regard  to  a  matter  as 
to  which  there  should  be  no  difference  at  all.*** 

In  making  this  general  criticism,  there  should  be  allowed 
at  least  one  exception  grounded  upon  public  policy  where  a 
party  to  a  written  contract  endeavors  to  reform  it  either  at 
law  or  in  equity  by  parol  evidence  of  fraud  or  mistake.  In 
such  cases  the  writing  itself  is  evidence  of  so  high  a  charac- 
ter that  he  who  signed  it  should  not  be  allowed  to  repudiate 
his  signature,  unless  his  testimony  is  supported  by  corrobo- 
rating evidence  of  another  witness  or  circumstances  equiva- 
lent thereto. 

It  is  very  remarkable  that  the  rule  has  been  followed  for 
over  two  centuries,  by  case  after  case,'**  with  so  little  dis- 
cussion or  objection.  Yet  it  has  not  altogether  escaped  criti'« 
cism;  Lord  Eldon,  in  the  well-known  case  of  Evans  v. 
Bicknell,^**  used  language  worth  quoting: 

'*  It  appears  to  me  a  very  extraordinary  state  of  the  law, 
that  if  the  plaintiff  in  the  case  of  Pasley  v.  Freeman  *••  liad 
come  into  equity,  insisting  that  the  defendant  should  make 
good  the  consequences  of  his  representation,  and  the  defend- 
ant positively  denied  that  he  had  made  that  representation, 
and  only  one  witness  was  produced  to  prove  it,  the  G>urt 
of  Equity  would  give  the  defendant  so  much  protection  that 
they  would  refuse  the  relief;  and  yet,  upon  the  very  same 
circumstances,  the  law  would  enable  the  plaintiff  to  recover. 
Whether  that  is  following  equity,  or  not  quite  outstripping 
equity,  is  not  a  question  for  discussion  now:  but  it  leads  to 
the  absolute  necessity  of  affording  protection  by  a  statute 
requiring  that  these  undertakings  shall  be  in  writing." 

Lord  Eldon,  it  should  be  observed,  was  here  criticising 
the  case  of  Palsey  v.  Freeman,  not  the  doctrine  of  his  own 
court,  and  was  discussing  the  argument  of  counsel  to  tfie 


**  See  Hunt's  Argument  for  the  Bis1iop*s  Right,  1682.  cifted  in  PavkaTt 
History  ol  tfie  Conrt  of  Chancery,  a34- 
"*  See  collected  cases.  Roach  v.  Glot,  6  Am.  and  Eng.  Dec.  in  Ei|.  6S* 
*"6  Ves.  186  (1801) ;  cf.  Cooth  v.  Jackson.  6  Ves.  39. 
-•3  T.  R.  51;  a  Smith,  L.  C  66L 
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effect  that  a  rule  of  property  in  equity  ought  to  be  adopted 
in  the  courts  of  law.*" 

A  few  years  later  *•*  Lord  Eldon  went  further,  and  ex- 
pressed his  doubt  *'  whether  the  principle  is  as  just  as  that 
of  the  legal  rule,  on  account  of  the  interests  of  the  party  to 
be  contrasted  with  the  evidence  of  a  person  having  no  inter- 
est" »• 

We  need  not  go  as  far  as  one  federal  judge  *'^  who  calls 
the  Qiancery  rule  "  absurd,"  still  less  need  we  endorse  Ben- 
tham's  caustic  criticism,  "  Two  propositions  are  here  as- 
sunicfl :  All  men  are  liars,  and  all  judges  fools,"  *••  thou^ 
his  more  sober  objections  deserve  consideration,  at  least 
since  the  law  of  competency  has  been  changed,"*  but  it  is 
believed  that  we  can  echo  the  opinion  of  Chief  Justice 
Mitchell  before  cited :  *'  If  it  is  oath  against  oath,  at  law  the 
jury  must  decide  between  them,  and,  for  myself,  I  see  no 
good  reason  why,  in  equity,  the  chancellor  should  not  do  the 
same  thing."  *•• 

In  advocating  the  abolition  of  this  rule  in  Pennsylvania 
we  are  supported  by  many  examples  in  other  jurisdictions. 
In  England  the  rule  has  been  abrogated  by  the  reform  of 
Chancery  practice.*** 

""^The  reporter  adds  this  note:  "This  rale,  considered  stmp^  as  a 
general  rule  of  evidence,  seems  open  to  observation,  first,  as  preferring 
the  evidence  of  a  party;  second,  upon  the  obvious  defect  of  writleiw 
compared  with  oral,  testimony.  It  is  difficult  to  determine  the  balance 
of  inconvenience  and  danger,  on  the  one  hand,  from  permitting;  in  a 
commercial  country*  the  defendant  to  avail  himself  of  hit  own  oath  to 
a  degree  in  some  respects  beyond  the  old  wager  of  law,  and,,  oo  the 
other,  from  deciding  upon  the  evidence  of  a  single  witness,  in  cases 
even  requiring  the  utmost  accuracy  and  precision  in  the  prool** 

*^Easi  India  Co.  ▼.  Donald,  9  Ves.  275  (1804). 

"^Of  course,  at  that  time  the  single  witness  contradicting  the  an- 
swer must  have  been  disinterested.  In  some  of  the  very  earnr  cases  a 
curious  inconsistency  was  noted,  namely:  that  a  co-plaintiff,  thourii 
but  a  trustee,  cannot  be  examined  as  a  witness  for  the  other  plaintiff: 
PhUlips  V.  Duki  of  Bucks,  i  Vera.  229  (i6Bl3]L  but  might  have  been 
made  a  defendant  and  required  to  answer.  Cokhesier  v.  AnotLg  I 
P.  Wms.  596  (17x9) ;   Windham  ▼.  Richardson,  2  Ch.  Ca&  214  (1^). 

>«Wells,D.  J.:   EmIx  v.  if.  J9.  Saron,  i  Newb.  274.  Fed.  (W  4^31. 

**  Judicial  Evidence,  iv,  503.  Lord  Thurlow  said  in  Psmbsr  t. 
Mathers,  x  Bro.  C  C  52  (i779) :  "  The  original  rale  stands  on  great 
authorities,  so  does  the  manner  of  liquidating  it:  I  do  not  see  great 
reason  in  either.**  ^Bentham,  Ju£du  Evidence^  t,  40& 

^McCuUough  V.  Barr,  145  Pa.  459^ 

""Daniel,  sth  Am.  Ed.  tSm;  Winiams  ▼.  fVittiams,  lojnr.  N.  S 
60B;  cl  Holdcmess  ▼.  Rankin,  2  De  G.  F.  and  J.  258^  273.   llie  generd 
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In  many  of  the  United  States  the  rule  has  been  abolished, 
and  in  many  others  substantially  modifiedi  either  by  legisla- 
tion or  rules  of  court  In  some  the  bill  may  be  sworn  to,  in 
which  case  the  plaintiff's  oath  is  held  to  balance  that  of  the 
respondent;  in  others  the  plaintiff  may  waive  an  answer 
under  oath,  in  which  case  the  answer  is  regarded  as  merely 
pleading.  Such  are  the  decisions  in  Alabama,^**  Calif or- 
nia,*w  Delaware,***  Georgia, *••  Illinois,***  Indiana,**^ 
Iowa,***  Kcntud^,***  Maine,***  Maryland,***  Massacfau- 
setts,***  Michigan,***  Mississippi,***  Missouri,***  New 
Hampshire,***  New  Jersey,**^  New  York,***  Tennessee,*** 
Vermont.***  Virginia,***  West  Virginia,***  and  the  United 
States  Courts.*** 

During  the  last  session  of  the  Pennsylvania  Legislature 
a  bill  was  introduced  to  abolish  the  rule  and  assimilate  the 

principle  of  Scots  law  is.  that  the  testimony  of  one  witness,  however 
credible,  is  not  full  proof  in  either  civil  or  criminal  cases,  but  the  rule 
has  been  greatly  modified  by  statute  in  particular  cases,  and  is  subject 
to  two  important  qualifications,  that  any  single  fact  (or  Unlc.  as  it  were^ 
in  a  case)  may  be  proved  by  one  witness,  and  corroborative  facts  or 
circumstances  may,  m  all  cases,  supply  the  place  of  the  second  witness : 
Article  3  Scots  II  T.  03. 

^Ztlnieker  v.  Brigham,  74  Ak.  598;  JVaiU  r.  Bufauh  Bank,  76 
Ala.  474- 

*^  Goodwin  V.  Hammond,  13  Cal.  168;  BosHc  v.  L&vt,  16  CaL  691 

^  Cummins  t.  Jermon,  6  DeL  Qu  12a. 

"*  Woodward  t.  GaUs,  ^3  Ga.  aos 

^Hopkins  V.  CrangfT,  53  III  504;  Tracy  t.  Rogers,  69  IlL  66a; 
Boyd  V.  Brown,  74  III  App.  205;  Paiterson  v.  Seoit,  142  IlL  13& 

^  Larsh  v.  Brown,  3  ind.  334;  Moort  v.  MeCUntock,  6  Ind.  aop; 
Psck  V.  Hunter,  7  Ind.  sos. 

^Graves  t.  Aldsn.  13  Iowa,  573;  Smith  v.  Phelps,  33  Iowa,  537. 

"^fVorley  v.  Tuggle,  ftr  Ky.  !«    '^Clay  v.  Towie,  78  Me.  86. 

"*  Davis  V.  Crockett,  88  Md.  2491 

"*Chancenr  Rules,  24  Pick,  411;  Babcock  v.  Smith,  22  Pick.  61; 
Bingham  v.  Yeomans,  xo  Cush.  58. 

'^Van  Inwagen  v.  Van  Inxvagen,  86  Mich.  333. 

^  Jacks  V.  Bridewell,  51  Miss.  881;  Walter  t.  Shannon,  53  Mist. 
500:  Holmes  v.  Lemon,  15  Southern  Rep.  X4t. 

"^  Walton  V.  Walton,  17  Ma  376^ 
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*•  Ayer  v.  Messer,  59  N.  H.  279;  Wilson  v.  Towle^jfi  N.  H.  X2a 

^  Sweet  V.  Parker,  22  N.  J.  Eq.  453;  Neldon  v.  Roof,  55  N.  J.  Eq. 

& 

**  Barttett  r.  Gale,  4  P&ige*  503 ;  Stilewetl  v.  Carpenter,  62  N.  Y.  6391 

^McLard  v.  Linnvtlle,  10  Humph.  163;  LindsUy  v.  James,  3  Coldw^ 
477 :  Trabue  v.  Turner,  57  Teno.  447. 

^  Veile  V.  Blodgett,  49  Vt  2701   *  Code  Va.  1887,  Ch.  15ft  S  ajSi. 

^Lowiy  ▼.  B«mjig#oii,  6  W.  Va.  249;  Brown  r.  Knapp,  7  W.  Va. 
6^        ™  Forty-first  Equity  Rule  as  amended  December  Tenn^  x8^x. 
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proceedings  in  equity  to  an  action  at  law.  The  bill,  however, 
was  introduced  too  late  to  permit  action  to  be  taken 
upon  it*** 

Should  any  further  attempt  be  made  to  alter  the  practice 
it  would  be  well  to  provide  that  the  bill,  as  well  as  the  answer, 
should  be  under  oath;  for  while  the  proposed  act  deprives 
the  answer  of  any  effect  as  evidence^  it  makes  no  change  as 
to  the  bill.  Either  the  bill  and  answer  should  both  be  under 
oath,  or  neither. 

There  appears  to  be  no  reason  why  the  practice  in  equity 
should  not  be  governed  by  the  same  rules  as  obtain  at  law 
as  far  as  practicable,  and  both  parties,  plaintiff  and  de- 
fendant, be  required  to  substantiate  their  averments  by  ^ 
judicial  oath,  the  violation  of  which  will  subject  them  to  the 
penalty  for  perjury.*" 

Among  the  early  precedents  there  is  a  case  where  the  bill 
was  sworn  to,  but  this  was  an  isolated  instance,  and  prob- 
ably the  oath  was  added  in  error  or  voluntarily,***  but  it  has 
several  times  been  thought  that  the  practice  should  be 
changed  so  as  to  require  the  plaintiff  to  swear  to  his  biH 
Lord  EUesmere  is  reported  to  have  been  of  this  .opinion**^ 

"*It  will  be  observed  that  the  bill  applies  only  to  proceedings  in 
equity,  and  would  not,  therefore,  affect  equitable  actions  in  commoa 
law  forms,  to  which  reference  has  been  made;  nor  would  it  perhaps 
change  the  practice  in  the  Orphans'  Court,  which,  apparently  withoot 
question,  has  adopted  the  Chancery  practice.  Krogman^s  Est,  34  W. 
N.  C  104;  PriesiU/s  App.,  127  I^a.  4»>:  O.  C  Rules  X,  S  s. 

"*The  bill  was  as  follows:  Senate  Bill  Na  497-  ''Be  it  enacted 
by  the  Senate  and  House  of  Representatives  of  the  Commonwealth  of 
Pennsylvania  in  General  Assembly  met,  and  it  is  hereby  enacted  by 
the  authority  of  the  same,  That  m  all  causes  in  e<^uihr  now  pending 
or  hereafter  to  be  brought  in  any  of  the  courts  of  this  Commonwealth* 
it  shall  not  be  necessary  that  uie  averments  of  a  responsive  answer 
to  the  bill  of  complaint  shall  be  overcome  by  the  testimony  of  two 
witnesses  or  by  the  testimony^  of  one  witness  sustained  by  corrobont- 
ing  circumstances,  but  that,  in  all  such  causes,  the  defendant  or  de- 
fendants shall  be  compelled  to  prove  the  averments  of  his,  her  or  their 
an»wer  to  the  bill  of  complaint  by  proper  evidence  before  the  oonrt* 
referee  or  jury  before  whom  and  by  which  the  said  cause  shall  be 
heard  and  determined  in  the  same  manner  as  causes  are  heard  and 
determined  at  law ;  pravidid,  howevtr.  That  nothing  in  tlus  act  shall 
apply  to  causes  in  equity  now  pending  in  which  ttie  testimony  has 
been  fully  dosed." 

"*  10  Selden  Society,  C^se  153*  P^f*  xxv. 

""Norburie^  Abusei:  and  Remedies  of  Chancery,  KargravcTs  Tiad^ 
i»44i. 
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and  so  have  other  early  writers,'^*  and  such  an  oath  might 
readily  have  been  required  in  Chancery  by  analogy  to  the 
oath  of  calumny  of  the  canon  law.'^ 

Mere  destruction  is  not  reform.  If  the  usages  of  bygone 
days  are  merely  harmless  mementos  of  legal  history,  we  need 
not  disturb  them.  It  was  with  a  feeling  akin  to  sadness  that 
some  of  us  witnessed  the  passing  of  our  old  friends  ''John 
Doe  and  Richard  Roe»  pledges  for  the  prosecution/'  from 
the  form  of  the  Narr.  And  if  any  rule  of  law  makes  on  the 
whole  for  justice,  let  us  adhere  to  it,  no  matter  how  it  orig- 
inated  or  developed.  Our  ends  should  be  utilitarian,  and  ouc 
reform  conservative.  The  progress  of  the  law  is  seldom 
logical — ^it  moves  along  the  line  of  least  resistance.  But, 
when  the  vestigial  appendix  forms  a  source  of  danger  in  our 
Corpus  Juris,  let  us  operate  without  compunction. 

Our  law,  that  codeless  myriad  of  precedent,  is  derived 
from  old  local  usages,  Teutonic,  Anglo-Saxon,  and  Norman 
customs,  the  dvil  and  canon  laws  overlaid  with  a  thousand 
years  of  statutes  and  judicial  decisions.  Let  us,  whenever 
possible,  eschew  that  which  is  evil,  and  hold  fast  to  that 
which  is  good.  Unlike  most  human  inventions,  legal  pro- 
cedure  develops  from  the  complex  to  the  simple,  and  simplic- 
ity is  perfection. 

John  Marshall  Gest. 

"*  Amicus  Reipttblica^  bj  John  March,  1651,  quoted  in  Parkes,  ^ 
1961  He  gives  as  the  reason  that  it  would  lessen  and  abate  Texations 
and  impertinent  suits. 

**  See  this  oath  described  in  Ayltffe's  Parergon  Jur.  Gul  Anf.  157: 
"Quod  non  calumniandi  animo  litem  se  mcvissi  sed  exuttmando 
bonam  causam  haberg,"  Inst  B.  4,  Tit  16^  1 1.  "  Ittud  Juretur  quod  Us 
Hbi  justa  videtur;  gi  si  quarstur,  verum  non  indeistur;  nil  ^amiitg- 
tnr,  nee  falsa  probatio  detur,  ut  Ks  tardetur  dilatio  nulla  peteiur." 
Qarke's  Praxis,  Tit  cli;  Gibson's  Codex,  loio;  Lyndwood  Const 
OthOb  60;  Oughton  Ordo.  Judic,  Tit  ex.  Browne  says,  voL  i,  p.  485* 
that  he  had  never  known  this  used  in  practice. 
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Part  IIL 

IV.  Amenability  to  Suit  in  the  Common  Name.*^ 
This  question  is  obviously  connected  closely  witli  the  prob- 
lem last  discussed.^  The  difference  is  that  where  the  asso- 
ciates are  suing  the  question  is  whether  their  irriq^ular  or- 
ganization is  fatal  to  the  privilege  claimed  Where  tfiey 
are  being  sued  the  question  is  whether  they  may  set  up  the 
irregularity  in  their  own  defence.  As  the  decisions  show 
that  the  associates  may  exercise  the  privilege  in  the  former 
case,  it  is  natural  to  find  that  in  the  latter  case  the  authori- 
ties discountenance  the  defence.  Sometimes  the  contract 
theory  is  invoiced.  More  often  it  is  said  that  the  associates 
are  "  estopped.''  •  "  Objections  like  these  are  certainly  not 
to  be  favored  when  made  by  a  company  holding  them- 
selves out  as  a  corporation  and  contracting  liabilities  as 
such.''  *  Sometimes  the  question  is  discussed  as  if  the  prob- 
lem concerned  the  burden  of  proof.  In  such  cases  it  is  said 
that  "  it  is  not  incumbent  on  the  plaintiff  to  prove  that  the 
defendants  have  complied  with  the  requisitions  of  the  stat- 
utes. •  •  •  The  existence  of  a  corporation,  and,  of  course^ 
its  organization,  may  be  proved  by  reputation,  and  by  its 
actual  use,  for  a  length  of  time,  of  the  powers  and  privilq^es 
of  a  corporation."  *  In  this  branch  of  the  subject,  as  in 
others,  the  case  which  strains  conventional  explanations  to 
the  breaking  point  is  the  case  in  which  associates  are  sued 
in  the  common  name  for  a  tort.  An  important  case  of  tins 
dass  is  the  decision  of  the  House  of  Lords  in  TaiF  Vale  Ry. 

*The  two  preceding  ardcles  in  this  series  have  discussed  the  effect  of 
in^egular  corporate  omnizadon  upon  (I)  the  liabili^f  of  the  associates ; 
(in  their  rignt  to  act  m  the  common  name ;  and  (III)  their  right  to  sua 
m  the  common  name. 

^  To  wtt»  the  right  of  associates  irregularly  organized  to  sue  in  the 
common  name. 

'  See,  for  example  CoUender  v.  PainesvUU,  etc.,  R.  R.  Co.^  ii  Ohio 
St  516  (i860). 

*  Dewey,  J.»  in  Dooley  ▼.  Cheshire  Glass  Co.,  15  Gray:  494  (i86o)* 

*Shaw,  C  J.,  in  NarraganseH  Bk.  ▼.  AtlanHe  Silk  Co,,  3  Mctc  sflgr 
(l«4i). 
57* 
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Co.  V.  Amalgamated  Soc.  of  Ry.  Servants.^  The  rail- 
way had  obtained  from  Farwell,  J.,  an  injunction 
against  the  Servants  to  restrain  them  and  their  agents 
from  watching  and  besetting  the  plaintiffs'  works  and 
from  persuading  or  endeavoring  to  persuade  persons  under 
contract  with  the  plaintiffs  to  leave  their  employ.  The  in- 
junction was  granted  on  a  summons  directed  against  the 
Servants  in  their  common  name.  To  this  name  the  Servants 
had  acquired  an  exchtsive  right  by  registration  under  the 
Trades  Union  Acts.  These  acts  confer  the  privilege  of  hold- 
ing property  in  the  common  name  but  do  not  expressly  con- 
fer the  right  to  sue  or  to  be  sued  therein.  On  appeal  from 
the  refusal  of  a  motion  to  strike  out  the  name  of  the  Ser- 
vants from  the  injunction  order,  the  G>urt  of  Appeals  re- 
versed the  decision  of  Farwell,  J.,  and  their  judgment  was 
in  turn  reversed  on  appeal  by  the  House  of  Lords.  All  the 
judges  in  all  the  courts,  without,  apparently,  any  clear  idea 
of  what  a  corporation  is,  were  of  opinion  tliat  the  trades 
union  in  question  was  not  made  a  corporation  by  the  acts 
of  Parliament  Farwell,  J.,  and  some  of  the  judges  in  the 
House  of  Lords  thought  that  the  intention  of  Parliament 
to  make  the  Servants  amenable  to  suit  in  the  common  name 
was  a  fair  inference  from  the  provisions  of  the  acts.  Lord 
Halsbury  regarded  the  implication  of  liability  to  suit  as  a 
consequence  of  the  privileges  conferred  upon  die  Servants 
by  the  acts.  Lord  Brompton  thought  that  ''  a  legal  entity 
was  created  under  the  Trades  Union  Act  of  1871  by  the 
registration  of  the  society  in  its  present  name  in  the  manner 
prescribed,  and  that  the  legal  entity  so  created,  though  per- 
haps not  in  the  strict  sense  a  corporation,  is  nevertheless  a 
newly  created  corporate  body,  created  by  statute,  distinct 
from  the  unincorporated  trade  union,  consisting  of  many 
thousands  of  separate  individuals,  which  no  longer  exists 
under  any  other  name.''  *  Lord  Lindley's  opinion  contains 
a  useful  contribution  to  die  discussion.    He  observes  that 

•fe  L  T.  147  (1901). 

*  This  passage  is  a  good  illustration  of  the  common  confusion  of 
thought  mvolved  in  treating  the  existence  of  the  so-called  entity  as  a 
hasts  of  inference  that  a  given  right  exists.  In  point  of  fact,  it  is  the 
existence  of  the  right  that  gives  nst  to  the  conception  of  the  entity. 
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the  ^uity  principle  which  permits  some  of  a  dass  Icy  be  sued 
as  representatives  of  all  forbids  the  restriction  of  the  rule 
**  to  cases  for  which  an  exact  precedent  can  be  found  in  die 
reports."  ''  The  principle  is  as  applicable  to  new  cases  as 
to  old  and  ought  to  be  applied  to  Uie  exigencies  of  modem 
life  as  occasion  requires.''  '*  I  have  myself  no  doubt  what- 
ever that  if  the  trade  union  could  not  be  sued  in  this  case 
in  its  registered  name,  some  of  its  members  (viz.»  its  execih 
tive  committee)  could  be  sued  on  behalf  of  thenssdves  and 
the  other  members  of  the  sodety  and  an  injunctimi  and 
judgment  for  damages  could  be  obtained  in  a  proper  case 
in  an  action  so  framed."  He  then  gives  his  reasons  for 
thinking  that  Parliament  intended  to  subject  the  Servants 
to  suit  in  their  registered  name. 

The  ostensible  ground  of  this  dedsion  is»  as  has  been 
seen,  an  implication  of  a  grant  by  Parliament  of  the  right 
to  sue  the  associates  in  the  common  name.  The  real  ex- 
planation, it  is  submitted,  is  the  inconvenience  and  failure 
of  justice  which  would  result  from  any  other  condusion. 
Lord  Lindley  frankly  says  that,  inf  the  absence  of  any  stat- 
ute, a  suit  shotdd  be  sustained  if  brought  against  the  Ser- 
vants representativdy.  To  recognize  the  right  to  obtain 
rdief  against  all  where  some  only  are  joined,  differs  little 
from  a  recognition  of  the  principle  that  a  summons  in  the 
common  name  served  on  a  representative  is  a  command  to 
an  the  associates  to  appear.  When  the  appearance  is  finally 
entered,  it  is  an  appearance  by  counsd  on  bdialf  of  alL  The 
fact  that  compels  the  recognition  of  the  right  is  the  fact  that 
the  Servants  have  actually  associated  themsdves  as  a  laige 
group  organized  on  representative  prindples  and  are  acting 
in  corporate  form.  They  are  in  fact  incorporated  and  must 
be  treated  accordingly.  It  will,  of  course,  be  observed  that 
die  case  under  discussion  involves  no  question  of  irregular 
organization.  It  is,  however,  the  case  of  incorporation  with- 
out statutory  authority. 

V.  Conveying  and  Receiving  Title  to  Property.— 
Unless  the  situation  is  complicated  by  the  existence  of  a 
recording  system  there  seems  to  be  no  reason  why  co-owners 
of  property  should  not  give  and  recdve  conveyances  in  Ae 
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common  name  by  which  they  have  elected  to  be  known.  The 
document  which  evidences  the  transaction  will  contain  the 
common  name  as  the  designation  either  of  the  grantors 
or  grantees.  If  the  associates  are  the  grantors,  a  repre- 
sentative must  act  on  their  behalf  in  executing  the  document 
of  title  and  in  making  delivery  of  it  The  right  tlius  to 
make  use  of  a  common  name  is  a  right  which  ought  perhaps 
to  be  r^^lated  by  statute  in  the  interest  of  public  conve- 
nience, but  if  associates  claim  the  right  and  actually  exer- 
cise it,  legal  effect  should  be  given  to  the  action  which  they 
take.  The  clearest  case  for  the  application  of  this  propo- 
sition is  the  case  in  which  the  question  respecting  the  effect 
of  the  conveyance  arises  as  between  the  associates  and  their 
grantee.  Neither  the  associates  nor  their  grantee  should 
be  permitted  to  repudiate  the  conveyance  or  to  act  in  a  man- 
ner inconsistent  with  it  Substantially  the  same  question 
is  presented  where  the  attack  on  the  conveyance  is  made 
by  one  who  is  not  a  party  to  it  A  conveyed  land  by  deed 
to  persons  associated  under  the  common  name  of  the  X  Ca 
Thereafter  the  associates  in  the  common  name  conveyed  the 
premises  to  B.  A  then  brought  an  action  against  B  to 
recover  possession  of  the  land,  averring  that  the  associates 
were  not  validly  inccHporated  at  the  time  of  the  conveyance 
to  them  in  their  common  name.  The  court  were  of  opinion 
that  A  was  estopped  by  his  conveyance  from  disputing  its 
legal  effect^  This  is,  of  course,  in  effect  to  decide  that  the  con- 
veyance was  valid  The  court  in  the  course  of  the  opinion  in- 
timated that  a  different  result  would  be  reached  if  the  associ- 
ates had  been  incorporated  under  an  unconstitutional  law.  It 
is  conceived,  however,  that  this  circumstancewould  not  really 
be  material  except  upon  the  fiction  theory  which  assumes  the 
corporation  to  be  a  person  created  by  state  action.  A  logi- 
cal  application  of  the  fiction  theory  necessitates  the  conclu- 
sion that  if  no  corporation  was  ever  created,  there  could  have 
been  no  valid  conveyance  because  there  was  no  grantee. 
An  application  of  this  artificial  reasoning  was  made  in  Fay 

y.  Noble.*    C  and  others  undertook  to  attain  incorpora- 

'"''''  '  ■■  ■      ,     ■  ■- 

^Snyder  v.  Studeboker,  19  Ind.  463  (1863). 
*7  Cashing,  18B  (1851). 
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tion  under  a  general  law  and  C  transferred  real  and 
personal  property  to  the  associates  in  their  common 
name,  receiving  payn:ent  in  shares  of  stock  equal  in 
number  to  three-fourths  of  the  whole  number  of  shares. 
C  acted  as  the  general  agent  of  the  associates  and  in  that 
capacity  borrowed  money  from  A,  giving  a  note  signed 
in  the  common  name  and  depositing  certain  personal  prop- 
erty belonging  to  the  associates  as  collateral  security  for  the 
debt.  At  this  time  the  organization  effected  by  the  associates 
was  irregular,  but  subsequently  they  reorganized  regularly 
and  conveyed  all  their  property  to  B  by  way  of  mortgage, 
atid  B  under  this  mortgage  took  possession  of  the  property 
which  had  been  pledged  to  A.  In  replevin  by  A  against  B 
it  is  clear  that  A  was  entitled  to  a  favorable  decision  in 
case  it  should  be  found  as  a  fact  that  C  had  the  requisite 
authority  to  make  the  pledge.  The  conveyance  of  the  prop- 
erty by  C  to  the  associates  in  their  common  name  was  a 
valid  transfer  and  the  subsequent  pledge  of  the  common 
property  by  Q  if  acting  within  the  scope  of  his  authority, 
gave  to  A  a  right  which  was  violated  when  B  took  pos-. 
session  under  the  later  conveyance.  In  point  of  fact,  there 
was  a  verdict  and  judgment  for  B  in  the  court  below,  but 
upon  writ  of  error  the  appellate  court  were  of  opinion  that 
there  had  been  a  mistrial  and  that  the  verdict  should  be  set 
aside  and  a  new  trial  ordeYed.  The  result,  therefore,  was 
satisfactory  because  the  finding  that  C  lacked  authority  to 
make  the  pledge  would  appear  to  hi^ve  been  contrary  to  the 
evidence.  It  is  worth  while,  however,  to  examine  the  rea- 
sons which  influenced  the  action  of  the  trial  judge  and  the 
appellate  court  The  trial  judge  was  of  opinion  that  at 
the  time  of  the  pledge  to  A  there  had  been  no  valid  incorpo- 
ration. The  associates,  he  thought,  were  not  necessarily 
partners,  and  it  was  a  question  for  the  jury  to  determine 
what  the  agreement  actually  was  under  which  they  were 
doing  business.  From  a  consideration  of  diis  agreement 
the  jury  were  to  infer  what  was  the  scope  of  Cs  authority 
to  act  for  his  associates  and  to  determine  whetlier  or  not 
he  had  the  right  to  pledge  the  common  property  to  secure 
the  indebtednes  to  A.    If  the  view  of  the  trisd  judge  is  open. 
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to  criticism  at  all,  it  is  upon  the  ground  that  he  ought  to 
have  directed  a  verdict  for  A  on  the  ground  that  Cs  author- 
ity to  make  the  pledge  shoidd  be  determined  by  the  court 
from  an  inspection  of  the  articles  of  association,  minutes, 
and  other  documents  offered  in  evidence.  The  appellate 
court,  however,  took  an  entirely  different  view.  In  the 
opinion  of  Bigelow,  J.,  if  associates  fail  to  attain  valid  in- 
corporation they  are  not  partners  although  they  carry  on 
a  manufacturing  business  for  the  sake  of  profit  If,  there- 
fore, the  trial  judge  was  correct  in  deciding  that  there  was 
no  valid  incorporation  at  the  time  of  the  pledge,  there  was 
a  total  failure  to  create  a  corporation,  since  **  corporations 
are  known  and  recognized  legal  entities  with  rights  and 
powers  clearly  defined  and  well  understood  and  wholly  dis- 
tinct and  different  from  those  of  individuals  and  co-partner- 
ships.'' As  there  was  no  corporation,  C  had  no  principal; 
for  he  had  no  authority  to  act  on  behalf  of  the  individual 
associates.  If  he  had  no  principal,  he  was  not  an  agent 
*'  If  he  purchased,  he  purchased  for  himself.  In  him  only 
did  the  property  vest,  and  as  against  all  but  the  vendors  he 
had  the  sole  right  to  dispose  of  it  to  others.''  From  this 
it  would  follow  that  the  pledge  to  A  was  valid,  not  because 
C  was  making  an  authorized  disposition  of  the  common 
property,  but  because  he  was  dealing  with  his  own  property. 
It  would  be  difficult  to  think  of  a  more  artificial  method 
of  arriving  at  an  obviously  sound  result 

A  problem  not  essentially  different  from  those  that 
have  been  discussed  is  presented  when  a  subsequent  mort- 
gagee undertakes  to  question  the  validity  of  a  prior  mort- 
gage on  the  ground  that  the  holders  of  the  mortgage  are  not 
validly  incorporated.  C  mortgaged  real  estate  to  B,  a  cor- 
poration de  facto,  and  subsequently  mortgaged  the  same 
property  to  A.  A  in  a  proceeding  to  foreclose  his  mortgage 
contended  that  the  prior  mortgage  to  B  was  invalid  by  rea- 
son of  irregularities  in  the  organization  of  B.  It  could  not 
be  said  in  such  a  case  that  A  was  estopped,  nor  was  he  a 
party  to  any  contract  by  which  corporate  rights  of  the 
holders  of  the  first  mortgage  were  recognized.  Since,  how- 
ever, the  conveyance  had  actually  been  made  to  the  associates 
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in  the  common  name  there  was  no  reason  why  effect  should 
not  be  given  to  it  The  court  accordingly  declined  to  treat 
the  first  mortgage  as  void  and  recognired  the  leg^litf  of 
the  conveyance  to  the  associates  in  their  common  name  by 
making  use  of  the  familiar  statement  that  its  legality  could 
not  be  questioMed  collaterally.  This,  as  has  already  been 
so  often  pointed  out,  is  the  same  thing  as  saying  that  Iqpl 
effect  will  be  given  to  the  act  which  has  been  done  **  This 
rule/'  said  the  courts  "  is  not  limited  to  cases  where  one 
by  contract  admits  corporate  existence,  but  is  a  rule  of  gen- 
eral application,''  * 

As  associates  may  by  organizing  themselves  in  corporate 
form  attain  the  right  to  make  and  receive  conveyances  in 
the  conunon  name,  it  should  follow  that  a  conveyance  ac- 
tually made  in  the  exercise  of  such  right  should  not  be 
invalidated  by  a  subsequent  judgment  of  ouster  pronounced 
against  the  associates  because  of  their  unlicensed  exercise 
of  corporate  rights.  Persons  associated  under  the  name  of 
X  gave  a  mortgage  to  A.  Subsequently  they  gave  to  B 
and  others  associated  in  corporate  form  a  deed  purport- 
ing to  convey  to  the  grantees  in  their  common  name  the 
premises  theretofore  mortgaged  to  A.  X  subsequently  made 
various  other  conveyances  of  portions  of  the  land  in  ques- 
tion. The  mortgage  to  A  was,  however,  not  recorded  fay 
A  until  after  all  the  other  conveyances  which  have  been 
mentioned  A  then  brought  an  action  to  foreclose  the  mort- 
gage as  against  the  grantees,  mortgagees,  and  purchasers 
who  had  acquired  their  rights  prior  to  the  recording  of  A's 
mortgage.  Among  the  defendants  were  B  and  associates 
in  their  common  name.  During  the  pendency  of  the  fore- 
closure suit  quo  warranto  proceedings  were  instituted  fay 
the  attorney-general  against  B  and  associates  and  a  decree 
of  ouster  was  rendered  on  die  ground  that  th^  had  never 
attained  legal  incorporation.  At  the  trial  of  the  foreclo- 
sure proceedings  the  record  of  the  quo  warranto  proceed- 
ings was  :ulmitted  in  evidence  and  the  court  refused  to  allow 
B  and  associates  to  prove  that  they  had  in  fact  attained 

*  miliams  r.  Kokomo  B.  and  L.  As^m,  89  IihL  389  (iflSs). 
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corporate  organization.  Tlic  judgment  rendered  in  favor  of 
the  plaintiff  was  reversed^^  in  the  course  of  a  careful  opin- 
ion by  Owen,  J.,  the  following  language  occurs:  "The 
theory  that  a  de  facto  corporation  has  no  real  existence,  that 
it  is  a  mere  phantom,  to  be  invoked  only  by  that  rule  of 
estoppel  which  forbids  a  party  who  has  dealt  with  a  pre- 
tended corporation  to  deny  its  corporate  existence,  has  no 
foundation  cither  in  reason  or  authority.  A  de  facto  cor- 
poration is  a  reality.  It  has  actually  a  substantial  legal 
existence.    It  is,  as  the  term  implies,  a  corporation/' 

It  is  submitted  that  the  decision  in  Perun  v.  Cleveland 
was  clearly  correct  and  that  the  opinion  is  a  substantial 
recognition  of  the  fact  that  corporate  rights  may  be  attained 
by  associates  without  state  grant  and  that  acts  done  in 
the  exercise  of  those  rights  will  be  accorded  their  ordinary 
legal  consequences.  It  is,  of  course,  entirely  consistent  with 
this  view  that  the  state  should  be  free  to  discipline  the  asso- 
ciates for  having  exercised  without  license  rights  which  it 
is  to  the  public  interest  to  regixl^it  and  control 

VL  Effect  of  Irregularities  upox  the  Relation  of 
AssoaATEs  Inter  Se. — ^Let  it  be  supposed  that  associates 
unite  in  organizing  in  corporate  form  but  fail  to  comply 
with  one  of  the  requirements  of  the  general  law.  After  the 
business  has  been  conducted  for  some  time  a  dispute  arises 
between  the  associates  respecting  the  management  of  the 
concern  and  one  of  them  files  a  bill  against  his  associates 
seeking  to  huve  the  association  declared  a  partnership  and 
to  have  a  settlement  of  its  affairs  on  partnership  prin- 
ciples. The  question  is  whether  the  complainant  may  thus 
ignore  the  character  of  the  organization  which  has  been 
effected  and  treat  the  group  as  if  organized  on  a  partnership 
basis.  On  principle  it  should  seem  dear  that  the  associates 
have  in  fact  become  incorporated  and  that  no  one  of  them 
is  entitled  to  invoke  any  remedies  except  such  as  are  avail- 
able to  corporate  members. 

The  facts  of  the  suppositious  case  just  stated  are  sub- 
stantially diose  of  BushneU  v.  Consolidated  Ice  Machine 

^Soeiiiy  Perun  v.  Cleveland,  43  Ohio  St  481  (1885). 
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Co}^  In  that  case  it  appeared  that  subsequent  to  the 
beginning  of  business  and  to  the  plaintiffs  participa- 
tion therein  he  had  temporarily  lost  his  reason  and 
that  his  associates  had  caused  his  stock  in  the  company  to  be 
sold  for  non-payment  of  installments.  After  his  restoration 
to  health  plaintiff  was  excluded  from  all  share  or  partici- 
pation in  the  management  of  the  business.  To  a  bill  filed 
to  have  the  association  declared  a  partnership  the  defendants 
demurred.  The  demurrer  was  sustained  and  on  appeal  the 
decree  was  affirmed.** 

SUMMARY. 

The  conclusion  of  the  whole  matter  is  submitted  to  be  as 
follows: 

1.  Two  or  more  persons  may  without  state  license  cause 
action  to  be  taken  on  their  behalf  in  a  common  name  or 
action  may  be  taken  against  them  in  that  name.  The  ques- 
tion whether  legal  effect  shall  be  given  to  such  action  is  dis* 
tinct  from  the  question  whether  or  not  the  associates  are 
liable,  with  or  without  limit,  for  the  action  so  taken  if  l^[al 
effect  is  given  to  it 

2.  Whether  or  not  the  associates  who  thus  attempt  col- 
lective action  without  state  license  are  incorporated  depends 
first,  upon  whether  the^  have  so  organized  their  group  that 
nothing  but  collective  action  by  official  representatives  is 
possible;  and,  second,  upon  whether  full  effect  will  be  given 
to  an  unlicensed  representative  organization  wherever  the 
state  it  not  a  party  to  the  proceeding.  If  either  question  is 
answered  in  the  n^;ative,  the  associates  are  not  incorporated 


""isSIU.  67  (1891). 

"*  A  question  analogotts  to  that  just  discttssed  is  presented  when  one 
of  two  associates  seeks  a  partnership  remedy  against  the  other  on  the 
ground  that  the  acquisition  of  all  the  shares  of  stock  hf  two  persons 
effects  the  dissolution  of  the  corporation.  In  Russell  ▼•  MeLeilam,  14 
Pick.  63  (18^3),  the  plaintiff  in  a  partnership  bill  for  an  account  eon- 
tended  that  in  framing  a  corporation  law  the  legislature  contemplated 
the  association  of  at  least  three  persons  to  the  end  that  disputed  ooes- 
tions  might  be  decided  by  a  majority  vote.  The  court  was  of  opmkm 
that  the  corporation  had  not  been  dissolved.  The  associates  were  not, 
therefore,  "partners,  joint  tenants,  or  tenants  in  oommon"  within  the 
meaning  of  m  Massachusetts  statute  (St  iSas*  c.  I4p)  conferring  equity 
jurisdiction  upon  the  court,  and  the  mil  was  accordingly  disnrfitrd. 
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3*  Whether  or  not  ItgaA  effect  shall  be  given  to  the  par- 
ticular kind  of  collective  action  attempted  in  any  given  case 
is  a  question  which  does  not  necessarily  involve  the  inquiry 
whether  the  associates  are  fully  incorporated.  The  conces- 
sion of  legal  validity  to  a  single  form  of  collective  action 
need  not  imply  a  similar  concession  as  respects  other  forms. 

4.  The  conception  of  limited  liability  as  an  incident  of  in- 
corporation results  from  the  development  of  the  idea  of 
corporate  personality;  and  this  idea  is,  in  turn,  the  conse- 
quence of  completely  eliminating  individual  action  and 
substituting  collective  action.  To  concede  limited  liability 
to  the  members  of  an  unlicensed  group  implies  that  all  the 
modes  of  collective  action  are  likewise  conceded.  Such  a 
concession  is,  therefore,  equivalent  to  an  admission  of  the 
possibility  of  incorporation  by  the  private  act  of  the  asso- 
ciates. 

5.  As  a  corollary  to  (4)  it  follows  that  if  incorporation 
without  license  is  recognized  as  legally  effective,  though 
irregular,  there  need  be  no  hesitation  in  according  legal 
validity  to  acts  done  in  the  common  name  by  associates 
irregularly  organized.  The  same  conclusion  is  applicable 
as  respects  suing  and  being  sued  in  the  common  name  and 
making  and  taking  conveyances  of  property. 

George  Wharton  Pepper. 
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As  Marked  by  Decisions  Selected  prom  the  Advancb 

Reports. 


ASSAULT. 

The  Supreme  Court  of  California  decides  in  Ptofk  ▼• 
Sylva,  y6  Pac  814,  that  pointing  an  unloaded  gun  at  an- 
wiMt        other,  acomipanied  by  a  threat  to  discharge  it, 
CMttttMtet    does  not  constitute  an  assault;  nor  does  it  con- 
stitute an  assault  if  the  gun  is  loaded,  but  tfiere  is  no  attempt 
to  discharge  it 

BANKRUPTCY. 

The  United  States  District  Court  (E.  D.  Pennsylvania) 
decides  In  re  Naiional  MercantUe  Agency,  laS  Fed.  639,  that 
RcctiTtrti  where  a  receiver  was  appointed  for  a  bankn^ 
RigkttoSM  before  the  appointment  of  a  trustee  and  was 
given  power  to  proceed  forthwith  to  collect  and  take  pos- 
session of  all  the  assets  of  the  bankrupt,  he  was  not  author- 
ized to  bring  suit  to  collect  such  assets  in  a  jurisdiction  other 
than  Uie  one  in  which  he  was  appointed  See  in  connection 
with  this  case  note  to  the  case  of  /.  /•  Case  Plawworks  r. 
Finks,  a6  C  C  A.  49.  Compare  also  the  very  recent  de- 
cision of  Great  Western  Min.  and  Mfg.  Co.  r.  Harris,  laS 
Fed.  321  (U.  S.  C  C  A.,  Second  Circuit). 


CARRIERS. 

The  laws  of  North  Carolina  provide  that  if  a  oommoa 

carrier  charge  any  person  a  greater  or  less  compoisatioa 

p^^^       Sian  he  charges  any  other  person  for  a  like  ser- 

NcfiifCBMs    vice,  the  carrier  shall  be  deemed  guilty  of  unjust 

p«rMMi      discrimination  and  liable  to  fine.    In  McNeUl  r. 

iBjoriM  Durham  and  C.  R.  Co.,  47  S.  E.  765,  it  S4>peared 
that  the  plaintiff  was  injured  by  the  negligence  of  the  railway 
company  while  riding  on  a  pass  whidi  was  void  under  tiie 
statute.  The  Supreme  Court  of  North  Carolina  holds  that 
he  was  a  passenger  and  entitled  to  recover  as  such,  not  bdng 
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CARRIERS  (Contiiined). 

in  pari  delicto  with  the  company  in  the  violation  of  law. 

Two  judges  dissent,  and  the  prevailing  and  dissenting 

opinions  contain  an  excellent  review  of  the  authorities  in 

question. 

Against  the  dissent  of  the  chief  justice^  the  Supreme  Giurt 
of  North  Carolina  decides  in  Mcuraw  v.  Southern  Ry.  Co., 
rinwmt  47  ^-  ^  7S8f  that  a  person  who,  though  having 
a  ticket,  boards  a  train  by  getting  on  the  plat- 
form  of  the  blind  baggage  car,  has  no  right  of  action  as  a 
passenger  because  of  the  conductor's  pulling  him  off  the  car, 
he  not  having  told  the  conductor,  when  ordered  to  get  off, 
that  he  had  a  ticket,  and  the  conductor  not  having  seen  a 
ticket  or  supposed  that  he  had  one.  The  dissenting  judge 
says,  ''Neither  the  carrier  nor  its  employees  can  assume 
that  a  person  in  any  car  of  a  passenger  train  is  a  trespasser 
merely  because  he  is  not  in  one  of  the  cars  provided  for, 
and  usually  occupied  by,  passengers.''  See  on  this  point 
Railroad  v.  Williams,  40  S.  W.  3Sa 

With  two  judges  dissenting,  the  Supreme  G>art  of  the 

same  state  holds  in  Clegg  v.  Southern  Ry.  Co.,  47  S.  E. 

RcfsMi  to     667,  that  where  a  railroad  company  refused  to 

o^ibr^r  deliver  a  carload  of  fruit  to  the  owner  for  the 
q)ecific  reason  that  he  would  not  pay  the  amount  of  freight 
demanded,  which  was  in  excess  of  tiiat  due  and  offered  by 
the  owner,  and  the  fruit  was  injured  by  being  frozen  before 
the  railroad  company  discovered  its  error,  die  fact  that  at 
the  time  he  demanded  the  goods  the  bill  of  lading  had  not 
been  transferred  to  the  owner  by  the  bank  to  which  the 
goods  were  consigned  was  not  fatal  to  his  right  to  recover 
for  the  injury  to  tibe  fruit  Compare  Railroad  v.  Barkhouse, 
100  Ala.  543. 


CONSTITUTIONAL  LAW. 

An  act  of  the  L^slature  of  Texas  imposes  upon  railway 

companies  alone  a  penalty  in  favor  of  contiguous  land- 

B^Mi       owners  for  allowing  Johnson  grass  and  Russian 

protoctioa     thistle  to  mature  and  go  to  seed  on  their  prop- 

«f  tiM  Laws    ^^^    jj^  Missouri,  Kansas  and  Texas  Raihiay 

Company  v.  Clay  May,  24  S.  C  R.  638,  the  Supreme  Court 
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CONSTITUTIONAL  LAW  (Conttnued). 

of  the  United  States  decides  that  such  statute  does  not  deny 

to  such  railway  companies  the  equal  protection  of  the  laws. 

The  Supreme  Court  of  the  United  States  decides  in  Lydia 
Bradley  v.  H.  W.  Lightcap,  24  S.  C  R.  748,  that  the  obliga- 
lapBirmcat  tion  of  the  contract  of  a  mortgagee  in  possession 
•f  Contract  after  condition  broken,  who  afterwards  tnd  in 
OMisattoa  ^j^^  property  for  less  than  the  mortgage  debt  on 
tlie  sale  in  foreclosure  proceedings  initiated  by  her  before  the 
Illinois  Act  of  March  22,  1872,  Sec  30,  went  uito  effect,  is 
impaired  by  the  change  in  the  law  made  by  the  requirement 
of  that  section  that  the  master's  deed  be  taken  out  within 
a  specified  time  after  the  expiration  of  the  time  for  redemp- 
tion,  where  failure  to  comply  with  diis  requirement  is  hdd 
by  the  highest  state  court  to  destroy  the  right  of  possession 
taken  under  tiie  mortgage,  to  avoid  the  certificate  of  sale, 
and  to  entitle  the  mortgagor,  without  payment  of  the  mort- 
gage debt,  to  recover  possession  in  ejectment  on  the  strength 
of  a  perfect  title.  Compare  Vamitz  v.  Beverly,  163  U.  S. 
11& 


DAMAGES. 

With  one  judge  dissenting,  die  Supreme  Court  of  Wisconr 

sin  decides  in  Arentsen  v.  Moreland,  99  N.  W.  700,  that 

iMbiiityt*    where  at  the  time  defendants  contracted  to  sell 

Ptffora      certain  land  to  plaintiffs  they  had  sold  to  another 

c«atrMt      j^ji  ^^  timber  thereon,  and  only  held  an  option 

to  purchase  die  land,  and  for  this  reason  knew  that  thcr 

would  not  be  able  to  comply  with  tfieir  contract  to  sell  both 

the  land  and  the  timber  to  plaintiff,  plaintiff  was  entitled  to 

recover  not  only  the  amount  paid,  but  damages  for  the  loss 

of  his  bargain,  without  regard  to  the  fact  that,  at  the  time  die 

contract  was  made,  plaintiff  had  knowledge  of  the  sale  of  the 

timber. 


DEEDS. 

In  Slack  v.  Craft,  57  AtL  1014,  the  Court  of  Chancery 
of  New  Jersey  decides  that  where  a  purdiaser  of  certain  lots 
iitf«nmitiM  ^**  aware  that  his  deed  and  a  deed  to  certain  ad- 
•rma  m  joining  lots  have  been  mistaken^  drawn  so  as 
to  leave  a  strip  b^een  the  same  unamveyed,  but  he  made 
no  effort  to  have  the  mistake  corrected,  and  destroyed  his  line 
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fence,  and  erected  a  barn  on  foundations  which  were  in  fact 
on  complainant's  lot  as  defined  by  such  fences,  he  took  the 
risk  of  a  subsequent  reformation. 


ELECTION. 

A  note  and  mortgage  on  personalty  belonging  to  a  wife 

purported  to  be  signed  by  the  husbaiid  and  wife,  and  the 

Misuksot     payee  sued  on  the  note  on  the  theory  that  the 

Rtm«dy  husband  signed  as  an  authorized  agent  for  the 
wife,  and  that  it  was  to  her  that  the  loan  represented  by  the 
note  and  mortgage  was  made.  Plaintiff  was  unsuccessful 
as  against  the  wife,  it  appearing  that  the  loan  was  not  to  the 
wife  alone  and  took  no  judgment  Under  these  facts  the 
Supreme  Court  of  Michigan  decides  in  First  Nat.  Bank  of 
Reed  City  v.  Sweet,  99  N.  W.  861,  that  the  plaintiff  was 
not  precluded  from  maintaining  replevin  for  the  mortgaged 
property.    See  Morris  v.  Robinson,  3  Bam  and  C.  196. 


ELECTRIC  LIGHT  COMPANIES. 

In  Brown  v.  Radnor  Tp.  Electric  Light  Co.,  57  At!,  904, 
the  Supreme  Court  of  Pennsylvania  decides  that  under  the 
BmiaeBt  Pennsylvania  Act  of  May  8,  1889,  P.  L.  1361 
D««aia  providing  that  every  electric  light  company  shall 
have  power  to  erect  the  necessary  buildings  and  apparatus, 
with  a  right  to  enter  upon  any  public  street,  lane,  ^ley,  or 
highway  to  inspect,  alter,  and  repair  its  system  of  distribu- 
tion, an  electric  light  company  has  power  to  enter  upon  the 
bed  of  a  turnpike  road  and  erect  its  poles  and  string  its  wires 
notwithstanding  the  objection  of  abutting  owners  owning 
the  fee  in  the  b^  of  the  road.   One  judge  dissents. 


EMINENT  DOMAIN. 

Against  the  dissent  of  three  judges  the  Supreme  Gmrt 

of  Kansas  decides  in  McCann  v.  Johnson  County  Telephone 

T«upiioM     ^^'»  7^  P^^  ^7^f  ^^^  ^b^  construction  and  main- 

LiMs        tenance  of  a  telephone  line  upon  a  rural  higb- 

s^ted*     ^*y  '*  "^*  ^^  additional  sevitude  for  which 

'    compensation  must  be  made  to  the  owner  of  the 

land  o\fr  which  the  highway  is  laid.     Compare  Eels  v. 

Atnerican  Telegraph  and  Telephone  Co.,  143  N.  Y.  133. 
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EVIDENCE. 

The  Supreme  Judicial  Court  of  Massachusetts  decides  in 
McCarthy  v.  Peach,  70  N.  E.  1029,  that  testimony  of  a  wit- 
T«iephoM  ness.  ^Yilu  was  present  in  the  room  with  plaintiff 
ComrerMtioat  ^yhllc  the  latter  was  telephoning  to  defendant  as 
to  what  witness  heard  plaintiff  say  during  the  course  of  the 
conversation^  was  admissible  to  show  the  conversation,  al- 
though the  witness  had  no  personal  knowledge  as  to  whom 
plaintiflf  was  talking  with,  and  did  not  hear  anytliing  thai 
defendant  said»  and  did  not  know  that  defendant  heard  any- 
thing that  plaintiff  said,  plaintiff  testifying  that  tihe  con- 
versation was  with  defendant  See  also  Lord  Electric  Co. 
V.  Morill,  178  Mass.  304. 


FELLOW-SERVANTS. 

It  is  decided  by  the  Supreme  Court  of  the  United  States 

in  Northern  Pacific  Railway  Company  v.  Allim  A.  Dixon, 

ttuzraph     24  S.  C  R.  683,  that  negligence  of  a  local  tde- 

op«ratort     graph  Operator  and  station  agent  of  a  railwaji 

pir«m«a      company  in  observing  and  rqiorting  by  tde- 

graph  to  the  train  dispatcher  the  movement  of  trains  past  his 

station,  which  causes  the  death  of  a  fireman  on  sudi  railwaqri 

without  any  fault  or  negligence  die  train  dispatcher,  is  the 

ne^^ligcnce  of  a  fellow-servant  of  the  fireman,  the  ride  of 

which  the  latter  assumes. 


FOREIGN  CORPORATIONS. 

In  John  Deere  Plow  Co.  v.  Wyland,  76  Pdc  863,  tiie 
Supreme  Court  of  Kansas  decides  that  a  single  transaction 
D«iaf       by  a  foreign  corporation  may  constitute  a  doing 
DostaM      of  business  in  t&s  state  witiiin  the  meaning  of 
lastete      ^^  ^^^^^  j^^  making  certain  requirements  of 
foreign  corporations  doing  business  in  the  states  where  sndi 
transaction  is  a  part  of  the  ordinary  business  of  the  corpora- 
tion, and  indicates  a  purpose  to  carry  on  a  substantial  part 
of  its  dealings  there.    The  decision  cites  die  statement  in 
13  American  and  English  Encyclopaedia  of  Law  (2d  e£- 
tion),  869,  which  is  directiy  to  the  contraiy  and  refers  to 
the  cases  there  cited,  but  refuses  to  adopt  this  view,  holding 
that  these  cases  "  turn  rather  upon  the  character  than  tqKm 
the  amount  of  business  done." 


PROGRESS  OP  THE  LAW.  59I 

FRANCHISES 

The  Supreme  Court  of  Nebraska  holds  in  Nebraska  Tele- 
phone Co.  V.  City  of  Fremont,  99  N.  W.  811,  that  forfeiture 
p«rfcititf«  of  the  franchises  and  easements  of  a  public  ser- 
•f  onmt  vice  corporation  in  the  streets  can  be  dedarcd 
and  enforced  only  by  a  court  of  competent  jurisdiction.  The 
city  claiming  a  forfeiture  cannot  be  a  judge  in  its  own  caus^ 
or  invade  tfie  privileges  or  destroy  tfie  property  of  such  a 
corporation  in  the  absence  of  judicial  warrant  for  so  doing. 


INSURANCE. 

In  Malin  v.  Mercantile  Town  Mut.  Ins.  Co.,  80  S.  W. 
56,  the  St  Louis  Court  of  Appeals  decides  that  a  failure  to 
Keepint:^  Comply  literally  with  a  requirement  in  a  fire-in- 
•f  BMitf  stirance  policy  that  insured  shall  keep  a  set  of 
books,  presenting  a  complete  record  of  business  transactions, 
does  not  work  a  forfeiture  of  the  policy;  but  its  purpose  is 
accomplished  when  insured  produces  data  from  which  the 
amount  and  value  of  the  goods  in  stock  at  the  time  of  the 
fire  can  be  reasonably  estimated. 


INTOXICATING  UQUORS. 

The  Act  of  June  g,  1891,  Sec  5,  P.  L.  259  (Penna.), 
requires  a  certificate  signed  by  at  least  twdve  reputable 

■  Tr,Tif rr  qtudified  electors  of  the  county  to  be  annexed 
to  a  petition  for  liquor  license.  The  Supreme 
Court  of  the  state,  with  two  judges  dissenting,  holds  tn  re 
Forsfs  License,  57  AtL  g^i,  that  a  certificate  is  fatally  de- 
fective where  five  of  the  signatures  are  those  of  partnei^ps 
or  trading  oompaniea. 

JOINT  TORT-FEASORS. 

A  recovery  against  one  only  of  several  defendants  charged 
with  joint  and  concurring  n^ligence  does  not  deprive  sudi 
R«BOTai«f  defendant  of  any  federal  right  because,  if  it  had 
^^""^  been  sued  alone^  the  diversity  of  citizenship  ex* 
isting  between  it  aiid  the  plaintiff  would  have  authorized 
the  removal  of  the  cause  from  the  state  court  to  a  Federal 
Circuit  G>urt:  United  States  Supreme  Court  in  Southern 
Railway  Company  v.  James  L.  Carson,  24  S.  C  R.  '609. 
See  in  connection  with  this  case  Powers  v.  Chesapeake  and 
O.K.  Co.,  169 U.  S.  93. 
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JURORS. 

In  Baldwin  v.  State,  47  S.  K  558,  tlie  Supreme  Court  of 
Georgia  decides  that  a  juror  is  not  disqualified  for  serving 
Dtoqasiu  ou  a  case  by  reason  of  the  fact  that  his  wife  is 
ficstiM  ^  second  cousin  of  the  wife  of  one  of  the  parties 
in  interest.  Compare,  however,  the  very  recent  Louisiana 
decision  of  State  ex  rel.  Ribbeck  v.  Foster,  36  Southern,  554, 
where  the  husbands  of  two  sisters  are  held  to  be  "  brothers- 
in-law"  within  the  meaning  of  the  law  providing  for  the 
recusation  of  judges. 


MASTER  AND  SERVANT. 

In  Holder  v.  Cannon  Mfg.  Co.,  47  S.  E.  481,  the  Supreme 
Court  of  North  Carolina  holds  that  one  who  causes  die  dis- 
Dijcbttrg«  charge  of  another  from  the  service  of  a  third 
front  person  maliciously  and  wilfully  is  liable  to  the 
BMpioymeHt  jj^jy^^j  party  in  damages;  and  to  show  malice 
it  is  not  necessary  to  show  actual  ill-will  or  hatred,  but  it 
is  sufficient  if  the  act  be  done  without  legal  excuse.  It  is 
further  decided  that  tlie  conduct  of  a  servant  in  going  on  a 
strike  and  refusing  to  make  up  for  lost  time  cannot  right- 
fully be  used  by  his  employer  to  effect  his  discharge  frooi  a 
subsequent  employment    Two  judges  dissent 

In  Bryson  v.  Philadelphia  Brewing  Co.,  57  AtL  1x05,  tfie 
Supreme  Court  of  Pennsylvania  holds  that  where^  in  an  ac- 
Rttatioat  ^lon  ^o  recover  for  damages  sustained  by  tiie 
BYidmct  alleged  negligence  of  a  driver  of  a  beer  wagon, 
the  evidence  showed  that  the  employer  of  the  driver  was  in 
fact  the  owner  of  the  wagon,  which  he  had  bought  from  tiie 
defendant  brewing  company,  and  that  he  was  engaged  in 
buying  beer  from  the  brewing  company  and  selUng  it  to  his 
own  customers,  no  recovery  could  be  had  against  the  brewing 
company,  although  it  permitted  its  initials  to  remain  on  the 
wagon.  In  this  connection  compare  the  cases  of  Staples  ▼• 
Ely,  X  C  and  P.  614,  and  Howard  v.  Ludwig  (N.  Y.),  57 
App.  Div.  94. 
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NEGLIGENCE 

It  is  decided  by  the  Supreme  Court  of  South  Dakota  in 
Fish  V.  Kirlin-Gray  Electric  Co.,  99  N.  W.  1092,  that  where 
5aiMt  an  electric  company  sold  an  arc  light  to  a  church 
iniurictto  under  a  contract  by  which  the  company  was 
Third  Persoat  j^^^j  ^^  fumish  electricity  and  keep  the  light 
in  repair,  and  by  reason  of  its  negligence  in  failing  to  prop- 
erly repair  the  light,  after  notice,  it  fell,  and  injured  plaintiff 
while  attending  services,  defendant  was  liable  for  such  in- 
jury. The  court  distinguishes  the  case  from  the  well-known 
line  of  decisions  which  define  the  liability  of  the  vendor  of 
personal  property  to  third  persons  sustaining  injuries  from 
a  defect  in  such  property,  on  the  ground  that  in  the  present 
case  there  were  continuing  duties  to  be  performed.  G>mpare 
Thomas,  Adm'r,  v.  Maysville  Gas  Co.,  56  S.  W.  153,  53  L. 
R.  A.  147. 


RAILROADS. 

By  the  great  weight  of  authority,  the  decisive  tests  as  to 
whether  a  branch  railroad  track  is  for  public  or  private 
Braacii  purposcs  are  these:  Is  the  track  to  be  opened 
Traciw  ^q  i^^  public,  On  cqual  terms  to  all  having  oc- 
casion at  any  time  to  use  it,  so  that  all  can  demand  that  they 
be  served  without  discrimination,  as  of  right?  If  so,  and 
the  track  is  subject  to  governmental  control,  under  general 
laws,  as  are  the  main  lines  of  a  railroad,  then  the  use  is  pub- 
lic and  the  case  a  proper  one  for  the  exerdse  of  the  right  of 
eminent  domain.  Supreme  Judicial  Court  of  Maine  in 
Ulmer  v.  Lime  Rock  R.  Co.,  $i  Atl.  looi. 


TAXATION. 

In  Solomon  L.  Swarts  v.  L.  F.  Hammer,  Jr.,  24  S.  C  R. 
695,  the  Supreme  G>urt  of  the  United  States  holds  that 
BaakrH  u  Property  in  the  hands  of  a  trustee  in  bankruptcy 
*"  '"'  '  is  not  exempted  from  liability  to  state  taxation 
by  the  Bankruptcy  Act  of  1898  or  by  any  of  its  amend- 
ments. This  question  had  been  passed  on  by  some  of  the 
lower  federal  courts,  but  this  is  the  first  time  the  Supreme 
Court  has  had  occasion  to  deal  with  it 
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TELEGRAPH  COMPANIES. 

A  telegraph  message  signed  by  plaintiff's  mother,  direct- 
ing him  to  "  come  at  once/'  was  delayed  in  transmissioo  by 
Delivery  9»     the  telegraph  company,  so  that  plaintiff  missed 
MeMSffe:      the  train  on  which  he  might  have  gone  to  his 
Dsoiaf  es      motjier,  and  the  next  train  which  he  took  did  not 
make  connection,  so  tliat  plaintiff,  in  order  to  hasten  his 
arrival,  walked  nine  miles.    His  mother  was  not  seriously 
ill  when  the  message  was  sent,  but  wished  to  see  plaintiff  on 
business.    Under  diese  facts  the  Supreme  Court  of  North 
Carolina  in  Bowers  v.  Western  Union  Telegraph  Co.,  47 
S.  E.  597,  although  holding  that  recovery  may  be  had  for 
mental  anguish  occasioned  by  tlie  negligence  of  another,  de* 
cides  that  it  was  plaintiff's  own  misapprehension  wliich 
caused  him  any  mental  anguish  he  might  have  suffered,  and 
not  the  negligence  of  the  telegraph  company. 


TRUSTS. 

The  Court  of  Errors  and  Appeals  in  New  Jers^  decides 
in  Johnston  v.  Reilly,  57  Atl.  1049,  that  a  constructive  trust 
c«nttr«€tiY«   will  arise  against  a  person  who  by  falsely  repre- 

''*'"•*•  senting  to  B  that  he  is  acting  in  the  interest  of 
C  obtains  from  B  property  which  B  intended  to  give  to  C, 
and  the  trust  may  be  enforced  by  C  irrespective  of  the  ques- 
tion whether  C  had  an  enforceable  claim  s^inst  B. 


WILLS. 

In  Mclntyre  v.  Mclntyre,  47  S.  E.  501,  tlie  Supreme 
Court  of  G^rgia  holds  that  the  rule  of  the  English  courts 

that  cancellations  with  a  lead  pencil  are  pre- 
uld  pra^    sumed  to  have  been  deliberative,  and  not  final, 

has  not  been  geilerally  adopted  by  the  American 
courts.  It  is  decided  that  the  general  rule  that  a  presump- 
tion arises  that  cancellations  or  obliterations  found  upon  a 
will  offered  for  probate  were  made  by  the  deceased,  and 
were  intended  to  operate  as  a  revocation  where  the  paper 
offered  for  probate  was  found  among  decedent's  papers,  ap- 
plies where  the  cancellations  were  made  with  a  lead  pencil, 
but  the  fact  that  they  are  so  made  may  be  considered  by  the 
jury  with  other  evidence  in  determining  whetlier  the  pre- 
sumption of  revocation  has  been  rebutted 
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CURRENT  LEGAL  PERIODICALS  AND  BOOK 
REVIEWS. 


A  Treatise  on  Damages.    By  Joseph  A.  Joyce  and  Howard 
C.  Joyce.    In  three  volumes.    New  York :  The  Banks  Law 
Publishing  Co.,  21  Murray  Street.    1903. 
Since  Sidgwick's  monumental  work  on  damages,  which  made 
the  subject  a  separate  topic  of  the  law,  several  works  on  the 
measure  of  damages  have  appeared.    The  present  work  is  by 
far  the  largest  of  these.    It  is  somewhat  questionable  whether 
there  existed  a  need  for  such  a  work,  in  view  of  the  recent 
splendid  revision  of  Sidgwick.    If  such  a  work  be  needed,  how- 
ever, we  have  a  right  to  expect  it  to  be  well  done,  judging  by 
the  former  works  of  the  learned  authors  of  the  present  volumes. 
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The  authors  have  evidently  endeavored  to  make  the  work, 
first  a  sort  of  cyclopxdia  of  terms,  second  a  complete  collection 
of  all  the  cases  on  the  subject,  and  finally  a  philosophical  trea- 
tise on  the  principles  of  the  subject.  The  result  is  three  large 
volumes.  It  must  be  said  that  the  attempt  to  combine  sdl 
three  features  in  one  work  renders  it  more  or  less  disjointed, 
and,  to  the  writer's  mind,  of  little  value  as  a  book  of  principles. 

As  a  whole,  the  work  appears  to  be  well  written,  and  the 
citations  are,  if  anything,  too  numerous.  It  is  doubtful,  how- 
ever, whether  the  work  adds  anything  more  than  additional 
cases  to  previous  treatises  on  the  subject.  O.  /.  R. 


A  Treatise  on  Special  Subjects  of  the  Law  of  Real 
Property  :  Containing  an  Outline  of  all  Real  Property  Law, 
and  More  Elaborate  Treatment  of  the  Subjects  of  Fixtures, 
Incorporeal  Hereditaments,  Tenures,  and  Allodial  Holdings, 
Uses,  Trusts,  and  Powers,  Qualified  Estates,  and  Mortgages, 
Future  Estates  and  Interests,  Perpetuities  and  Accumula- 
tions.   By  Alfred  G.  Reeves,  A.M.,  LL.B.,  Professor  of 
I^w  in  the  New  York  Law  School ;   Editor  of  "  Reeves's 
Leading  Cases  on  Wills."    One  volume,  8vo,  looo  pages. 
In  this  volume  Mr.  Reeves  presents  to  us  the  first  part  of  a 
treatise  which,  when  completed,  will  contain  in  two  volumes  an 
exposition  of  all  the  topics  ordinarily  comprised  within  the 
law  of  real  property,    llie  work  is  not  designed  to  cover  the 
whole  field  of  real  property  law,  but  rather  to  present  a  com- 
plete outline  of  the  general  subject,  as  well  as  thoroughly  to 
discuss  and  state  the  law  on  some  of  its  more  important  and 
more  intricate  subdivisions.    The  book  is  therefore  with  pro- 
priety entitled  "  Special  Subjects  of  the  Law  of  Real  Property,'* 
since,  while  it  shows  real  property  law  as  a  complete,  rounded, 
logical  system,  and  gives  the  reasons  which  support  the  exist- 
ence of  each  technical  rule,  nevertheless  aims  also  to  elaborate 
and    discuss    with    some    particularity    the    more   important 
branches  of  that  law.    After  the  introductory  portion,  which  in 
its  present  unfinished  state  is  taken  up  with  a  discussion  of 
Fixtures,  and  of  Property  as  it  is  sometimes  Real  and  some- 
times Personal,  the  author  has  made  the  following  three  logical 
subilivisions :    Book  I,  dealing  with  Lands,  Tenements,  and 
Hereditaments ;  Book  H,  dealing  with  Holdings  of  Real  Prop- 
erty, whether  Allodial  or  by  Tenure ;  Book  HI,  dealing  with 
Estates  in  Real  Property,  which  are  classified:   (i)  with  ref- 
erence to  the  courts  that  recognize  them,  (2)  with  reference  to 
their  comlitional  or  qualified  nature,  (3)  with  reference  to  the 
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time  for  their  enjoyment  to  begin.  The  introductory  portion, 
which  is  at  present  incomplete,  is  to  contain  when  finished  a 
thorough  ouUine  of  all  real  property  law,  divided  into  its  four 
natural  depa.  tments,  to  each  of  which  a  separate  book  is  to  be 
devoted.  Book  III,  dealing  with  Estates  in  Real  Property,  is 
also  incomplete  at  present,  and  when  finished  is  to  have  five 
parts,  of  which  only  three  are  now  presented. 

Mr.  Reeves  has  been  for  the  past  fourteen  years  a  professor 
of  law,  and  the  present  volume  is  the  outcome  of  his  experience 
in  teaching  large  classes  of  students.  It  has  been  his  endeavor 
to  produce  a  book  which  would  be  of  service  to  the  practitioner 
and  yet  clear  and  compendious  enough  to  be  of  value  to  the 
student  With  this  end  in  view  too  much  prolixity,  on  the 
one  hand,  has  been  avoided,  and,  on  the  other,  thp  .^tyle  is  not 
so  concise  as  to  be  difficult  of  ready  comprehension  upon  one 
careful  reading.  Cases  have  not  been  cited  in  great  numbers, 
the  book  embodying  in  this  respect,  says  Mr.  Reeves,  ''the 
results  of  careful  selection  from  the  ponderous  masses  of  ad- 
judications.'' Although  the  author  has  realized  the  impractica- 
bility of  discussing  the  statutory  changes  in  real  property  law 
in  the  various  states  of  the  Union,  yet  the  book  will  be  of 
especial  service  to  those  practising  in  the  state  of  New  York, 
as  the  New  York  statutes  on  the  topics  discussed  and  the  im- 
portant constructions  and  authorities  that  have  grown  up 
around  them  are  given  in  separate  and  distinct  notes.  On  the 
whole,  the  book  is  to  be  commended  as  a  capable,  clear,  and 
accurate  presentation  of  those  parts  of  real  property  taw  of 
which  it  treats.  We  have  no  doubt  that  Mr.  Reeves  will  main- 
tain in  his  second  volume  t!ie  high,  standard  of  excellence  he 
has  reached  in  his  first;  nor  that  when  completed  the  wofic 
will  deserve  to  rank  among  the  authoritative  treatises  on  the 
law  of  real  property.  F.  H.  S. 


English  and  Indian  Law  of  Torts.   By  Ratanlal  Ranch- 

HODDAS,  B.A.,  LL.B.,  Vakil,  High  Court,  and  Dhirajlal 

Keshavlal,  B.A.,  authors  of  ''  Commentaries  on  the  Indian 

Penal  Code.''     Second  edition.     Pp.  dx+sSi.     Bombay: 

The  Bombay  Law  Reporter  Office.    1903. 

It  is  claimed  by  the  authors  that  this  is  the  pioneer  work 

presenting  both  the  English  and  Indian  Law  of  Torts  together, 

and,  while  this  may  not  commend  it  especially  to  others  than 

those  interested  in  ttie  Indian  Law,  it  reflects  great  credit  on  its 

authors,  for  it  is  evident  tfiat  a  great  deal  of  labor  and  research 

have  been  expended  upon  its  compilation. 
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The  great  majority  of  authorities  dted  are  Englisht  with  a 
few  American.  All  the  familiar  guide-posts  are  met  witfi  under 
their  appropriate  headings.  A  feature  of  the  book  that  will 
commend  it  to  students  is  the  statement  in  short  form  of  the 
facts  of  the  principal  cases  throughout  the  book.  This  makes 
more  realistic  and  vivid  the  principles  ^ven  in  the  body  of  the 
text,  and  impresses  them  on  the  mind  m  practicable  form. 

The  subject  has  evidently  been  analyzed  very  carefully  and 
thoroughly,  for  a  systematic  scheme  is  evident  everywhere 
throughout  the  book.  One  runs  small  danger  of  becoming 
entangled  in  detail  and  leasing  sight  of  the  principal  subject 
under  examination. 

About  one-third  of  the  book  is  devoted  to  the  general  prin* 
ciples  of  the  law  of  Torts»  the  balance  being  given  to  the  separate 
discussion  of  the  particular  branches.  The  cases  cited  number 
about  two  thousand  five  hundred,  which  makes  evident  the  fact 
that  it  is  not  adapted  to  deep  search  into  any  one  siilnect,  yet 
the  principal  topics  are  discussed  in  sufficient  detail  for  most 
practical  purposes  of  a  text-book.  Not  onlv  are  cases  dted*  but 
text-writers.  There  is  little  in  the  book  that  does  not  rest  on 
some  standard  authority. 

While  the  printing  and  binding  of  a  book  should  in  no  way 
influence  one  s  judgment  concerning  the  merits  of  its  contents, 
yet  it  is  a  distinct  disappointment  to  find  this  part  of  the  work 
done  in  such  a  poor  manner.  A  work  so  caref ullv  divided  as  to 
its  subject-matter  demands  not  only  the  use  of  varied  typeSi 
but  their  skilful  manipulation  and  careful  sdection.  One  de- 
mands nowadays  something  gratifying  to  one's  sense  of  har- 
mony. It  is  difficult  to  absorb  intdligence  expr^sed  in  a 
manner  at  war  with  one's  sense  of  proportion  and  deamess. 
It  is  not  worse  than  many  others,  but  it  should  be  better. 

As  a  work  on  Torts  the  took  has  many  points  of  excellence 
and  is  a  monument  to  the  energy  of  its  authors,  yet  in  the 
presence  of  the  standard  text-books  now  in  use  it  does  not 
seem  a  strong  enough  v/ork  to  attract  the  attention  of  dtfaet 
student  or  practitioner  as  a  constant  guide,  though  it  nunr  be 
referred  to  by  both  with  advantage.  E.  S.  R. 


The  Code  op  Hammurabi,  King  of  Babylon  about  2250  B.C 
Edited  by  Robert  Francis  Harper,  Ph.D.  Pp.  rv-f  xoa; 
and  102  Plates  and  Map.  Chicago:  The  University  of  On- 
cago  Press,'Callaghan  &  Company.  London:  Luzac&  Com- 
pany.   1904. 

In  connection  with  this  vastly  important  code,  the  book  con- 
tains an  autographed  text,  transliteration,  translatk)n,  glosttiy. 
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index  of  subjects^  list  of  proper  names,  signs,  numerals,  oor^ 
recdons  and  erasures,  with  map,  frontispiece,  and  photograph 
of  text  In  this  brief  estimate  of  the  book,  there  will  be  no 
attempt  to  discuss  the  text  and  its  importance  from  a  scholar's 
or  acauaintance's  standpoint — such  review  would  be  im- 
properly found  in  a  journal  of  law.  Our  purpose  shall  be  ful- 
filled in  giving  our  readers  who  have  not  yet  seen  or  not  yet 
read  atx>ut  the  work  an  introduction  to  it,  and  a  risumt  of  its 
value  as  ascertained  from  those  more  intimately  concerned 
with  the  details  of  Assyrian  scholarship  and  the  real  relation 
of  this  code  to  the  present  study  of  history  and  jurisprudence. 

Any  reader  who  finds  ah  interest  in  things  of  ancient  history 
will  meet  here  much  to  hold  his  attention.  The  code  has  been 
clearly  translated  and  divided  into  two  hundred  and  eighty-two 
sections,  each  embodying  a  rule  of  law.  These  laws  represent  a 
collection  made  by  the  Babylonian  king  from  the  edicts  and 
decisions  rendered  bv  the  civil  courts;  they  cover  rights  of 
property,  and  the  rights  of  children,  marriage,  slavery,  divoroe, 
rent,  wages,  injuries  to  life  or  person,  and  debt  So  firmlv  did 
these  laws  become  ingrained  m  the  civilizatbn  of  the  Babv- 
lonian  empire  that  the  marked  parallels  between  them  and  the 
Mosaic  code  are  not  difficult  to  account  for.  There  is  now  in 
preparation  a  book  on  this  very  theme,  viz.,  **  A  Comparison  of 
the  Hammuratn  and  the  Mosaic  Code,''  by  Professor  William 
Rainey  Harper,  a  work  which  should  meet  with  wide  mterest 
and  appreciation. 

The  Hammurabi  Code  '*  carries  back  the  history  of  law  for 
a  thousand  years  or  more,"  and,  as  Dr.  W.  H.  Ward  says  in 
the  Century  MagOMtnt  for  July,  1903,  **  beyond  all  doiibt  •  •  • 
is  the  most  important  document  for  tfie  history  of  civilization 
that  has  been  discovered  in  many  years.  ...  It  tdls  us  how 
strong  was  the  sense  of  justice  at  a  period  which  we  have  been 
too  ready  to  regard  as  wholly  bari>anc" 

To  the  students  of  the  history  of  jurisprudence  and  to  the 
jurists  the  work  has  this  interest,  it  contains  a  wealth  of  material 
bearing  on  all  phases  and  kinds  of  civil  and  criminal  contro- 
versies, and  embraces  most  interesting  and  instructive  sur- 
vivals in  respect  of  tribal,  family,  and  religious  laws,  and  many 
indications  of  transitional  stages  in  le^l  procedure  and  usage. 
There  are  elaborate  provisions  beanng  on  property  rights, 
baiddng,  wages,  land  rents,  prices,  transportation,  trade,  build- 
ing, irrigation,  and  with  great  care,  it  seems,  has  the  status  of 
master  and  servant  been  defined,  as  well  as  the  position  of 
husband  and  wife,  both  bond  and  free. 

The  code  has  been  termed  a  wonderful  piece  of  Babylonian 
jurisprudence;  and  Professor  Harper  has  set  it  before  us  in  a 
scholar's  book,  such  a  book  as  leaves,  in  this  particular  fidd* 
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nothing  to  be  desired.  The  fact  that  this  stelse  is  the  moat 
ancient  legal  writing  in  existence,  and  that  withal  it  contains 
statutes  which  bear  directly  upon  many  modem  conditions, 
such  as  irrigation  and  damage  by  overflow;  failure  of  crops 
through  negligence ;  the  responsibility  of  common  carriers  and 
warehousemen,  makes  the  book  one  of  unique  interest  to  adi, 
and  of  extreme  significance  to  lawyers  and  jurists  the  world 
over.  E,  //.  S. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 
ODICALS. 

Columbia  Law  Review.— June. 

Corporations  in  Two  States.  Joseph  R  Beale^  Jr.  The  difficulty  in 
determining  the  legal  nature  of  the  transaction  when  a  coriwratton  of 
one  state  becomes  incorporated  in  another  state  is  dealt  with  in  this 
paper.  The  "  anomalous**  nature  o£  such  corporations  is  pointed  out; 
and  the  complicated  questions  which  arise  are  stated.  Mr.  Beale  thinks 
that  from  the  point  of  view  of  the  business  man  there  is  no  diflBcultj^- 
there  is  in  his  eyes  a  single  corporate  body,  differing  from  an  ordinary 
corporation,  if  at  all,  only  in  the  wider  extent  of  its  operations. 

There  is  no  attempt  made  to  clear  up  the  perplexities ;  indeed,  they 
seem  to  afford  Mr.  Beale  a  ^ood  deal  of  intellectual  pleasure  as 
problems  which  are  interesting  m  Uie  degree  of  difficulty  with  which 
they  may  be  solved. 

Internatiotutt  Law  in  Legal  EducalUnk  James  B.  SootL  The  antlior 
thinks  that  "The  American  lawyer  need  not  perplex  his  head  with 
vexed  questions  of  the  law  of  nature  and  the  Roman  law  as  a  source 
of  international  law,  nor  need  he  worry  himself  about  Mr.  John  Austin 
and  his  ways.  He  need  only  look  to  the  Constitution  of  the  United 
States  and  he  finds  the  response  to  his  query  in  no  uncertain  voioe.* 
The  American  lawjrer  will  doubtless  be  glad  to  be  delivered  from  "  Mr. 
John  Austin  and  his  ways,**  if  he  has  not  alreadjr  emancipated  himself 
from  them,  and  will  probably  agree  that  "*  it  is  impossible  to  consider 
the  law  of  nations  other  than  as  a  part  of  the  common  law  of  En^lland, 
and  by  the  Constitution  of  the  United  States*  a  fimdamental  and  mtc^ 
ral  part  of  otu*  jurisprudence.**  Having  established  this  jpomt^  k  is 
contended  that  it  follows  that  it  should  be  Uught  and  studied  as  law, 
and  that  the  methods  used  for  the  study  and  teaching  of  other  brandiet 
of  the  law  be  used  ui  the  study  and  teaching  of  international  law.  The 
objection  that  law  schools  are  intended  for  the  purpose  of  fitting  stn- 
denU  for  the  practice  of  law,  and  that  international  law  is  not  a  pni> 
tical  subject,  is  answered  by  an  extract  from  Professor  Wambaugb*t 
review  of  Mr.  Scott's  own  work,  the  recently  published  cases  on  inter- 
national law.  The  answer  is  that  cases  involving  questk>ns  of  mtema- 
tional  law  may  reach  the  practitioner  at  any  moment  and  he  should  be 
prepared  for  theuL  To  the  Question  whether  international  law  should 
be  uught  in  the  college  or  the  law  school  Mr.  ScoU  answers  that  it 
ceases  to  be  law  when  Uught  in  the  department  of  liberal  arU;  that 
law  can  only  be  Uught  in  a  law  school;  Uu^ht  elsewhere  it ' 
history,  diplomacy,  international  ethicsHHuqrthmg  but  law. 
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THE    ADMISSIBILITY    OF    EVIDENCE    TO    ES- 
TABLISH   ORAL    CONTEMPORANEOUS 
INDUCING    PROMISES    TO    AF- 
FECT  WRITTEN  INSTRU- 
MENTS IN  PENN- 
SYLVANIA 

There  may  be  found  matter  for  thought  in  some  recent 
decisions  of  our  Supreme  Court  which  indicate  a  tendency 
to  return,  so  far  as  may  be  possible,  to  the  strict  rule 
of  the  English  and  Roman  law  that  renders  parol  evidence 
inadmissible  to  vary  or  contradict  written  instruments. 
For  a  century  Pennsylvania  was  unique  in  her  Tailure  to 
acquiesce  in  that  doctrine.  Early  decisions  recognized  that 
exceptions  to  the  rule  were  admitted  in  this  state,^  until 
with  the  multiplication  of  the  exceptions  the  rule  itself 
was  so  frittered  away  that  in  Kostmbader  v.  Peters  *  Judge 

'  Rearick  v.  Swinehart,  11  Pa.  a33;  Greenawalt  v.  Kohne,  85  Pa.  569; 
Chalfont  v.  Williams,  35  Pa.  axa. 
'80  Pa.  538. 

Editor's  Note,  set  p.  672,  infra, 
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Paxson  went  the  whole  length  of  declaring  that  "  the  Eng- 
lish rule  that  parol  evidence  is  inadmissible  to  vary  the 
terms  of  a  written  instrument  does  not  exist  in  this  state.** 
That  statement  was  perhaps  too  broad,  and  the  same  judge 
more  cautiously  observed  in  the  later  case  of  Phillips  v. 
Meily  *  that  "  it  would  perhaps  be  more  accurate  to  say 
that  the  rule  has  been  relaxed;"  but  the  extent  to  which  the 
relaxation  had  then  gone,  or  the  state  of  the  law  then  or 
now,  is  well-nigh  impossible  of  definition.  The  decisions 
are  helpful  only  as  showing  the  varying  tendencies  of  the 
court,  for  the  difficulty  of  framing  a  statement  as  to  the 
law  itself  has  found  even  judicial  expression.  '"  In  the 
numerous  cases  involving  the  question  as  to  when  parol 
testimony  is  admissible  in  contradiction  of  written  instru- 
ments there  is  much  apparent  and  some  real  conflict,"  admits 
Mr.  Justice  Dean  in  the  recent  case  of  Fuller  v.  Law,  207 
Pa.  loi.^  The  rise  and  growth  and  current  limitations 
upon  the  rule  that  oral  inducing  agreements  and  promises, 
upon  the  faith  of  which  written  instruments  are  executed, 
are  admissible  although  they  vary,  contradict,  or  alter  the 
written  instruments,  are,  however,  tendencies  clearly  marked 
in  the  decisions,  susceptible  of  demonstration;  and  it  is 
these  which  it  is  proposed  to  set  forth  in  this  paper.  For- 
tified by  the  concurrence  of  the  courts  for  over  a  century  in 
this  exception  to  the  English  rule,  it  cannot  be  dislodged  by 
a  single  decision ;  but  there  have  been  so  many  recent  in- 
timations from  the  Supreme  Court  that  the  general  nik 
will  henceforth  be  insisted  upon  to  the  gradual  elimination 
of  the  exception  that  the  attention  of  the  bar  may  well  be 
called  to  this  reactionary  tendency,  and,  vrith  a  statement 
of  some  of  the  reasons  which  should  compel  the  ultimate 
establishment  of  the  strict  English  rule,  its  assent  to  the 
current  tendency  of  the  Supreme  Court  won! 

Outside  of  Pennsylvania  in  all  English-speaking  tribunab 
close  adherence  is  given  to  the  rule  that  parol  contempo- 
raneous evidence  is  inadmissible  to  contradict  or  vary  the 

*  106  Pa.  536. 

*  See  also  Chief  Justice  V^aite  in  Bast  ▼.  Bank,  loi  U.  S.  93. 
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tenns  of  a  valid  written  instrument.  "  When  parties  have 
deliberately  put  their  engagements  into  writing,"  says 
Greenleaf,'  "in  such  terms  as  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  object  or  extent  of  such 
engagement,  it  is  conclusively  presumed  that  the  whole  en* 
gagement  of  the  parties,  and  the  extent  and  manner  of 
their  undertaking,  were  reduced  to  writing;  and  all  oral 
testimony  of  a  previous  colloquium  between  the  parties,  or 
of  conversations  or  declarations  at  the  time  when  it  was 
completed,  or  afterwards,  as  it  would  tend  in  many  instances 
to  substitute  a  new  and  different  contract  for  the  one  which 
was  really  agreed  upon,  to  the  prejudice,  possibly,  of  one 
of  the  parties,  is  rejected."  The  Roman  law  developed  the 
same  rule,  expressed  in  the  maxim,  "  contra  scriptum  testi- 
monium, non  scriptum  testimonium  non  fertur"  •  Within 
this  rule  it  was  still  permissible  to  introduce  evidence  to 
attack  the  validity  of  the  written  instrument.  Fraud,  acci- 
dent, or  mistake  in  procuring  its  execution  could  be  shown 
and  reformation  or  rescission  obtained  in  equity  upon  such 
grounds.  Prior  to  the  establishment  of  courts  of  equity 
in  Pennsylvania,  relief  against  fraud,  accident,  or.  mistake 
in  the  execution  of  a  written  instrument  could  be  had  only 
in.  the  law  courts  in  actions  wherein  the  written  instruments 
were  placed  in  evidence.  The  earliest  cases  establishing  the 
peculiar  Pennsylvania  rule  under  discussion  were  decided 
by  the  court  under  the  belief  that  it  was  admitting  evidence 
of  fraud ;  and  it  is  due  more  to  the  varied  uses  and  mean- 
ings of  the  term  **  fraud"  than  perhaps  to  any  other  single 
cause  that  in  the  end  evidence  of  oral,  contemporaneous, 
inducing  promises  was  admitted  to  affect  and  control  writ- 
ten instruments. 

Two  lines  of  decisions  are  readily  traceable  and  distin- 
guished in  the  application  of  the  rule  admitting  oral,  con- 
temporaneous, inducing  promises.  The  broader  line  for- 
mulated the  rule  laid  down  in  Greenawalt  v.  Kohne^  where 


*Gr«en1eaf:   Evidence  (i6th  Ed.),  S275.    See  also  Stephen:   Evi- 
dence, Art.  9QL 
*  Cod.,  lib.  4.  tit  90b  1.  I- 
•85  Pa.  369^ 
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Mr.  Justice  Sharswodd  said :  ''  Where  at  the  executioa  of 
a  writing  a  stipulation  has  been  entered  into,  a  conditioo 
annexed,  or  a  promise  made  by  word  of  mouth,  upoo  die 
faith  of  which  the  writing  has  b^en  executed,  parol  evidence 
is  admissible,  though  it  may  vary  and  materially  change  tfie 
terms  of  the  contract"  More  tersely  this  rule  is  stated  by 
Mr,  Justice  Trunkey  in  Building  Association  v.  Hetzd^ 
thus:  "  Parol  evidence  is  admissible  to  show  a  verbal  con- 
temporaneous agreement,  which  induced  the  execution  of  a 
written  obligation,  though  it  may  vary  or  change  the  terms 
of  a  written  instrument"  *  Another  line  of  decisions  estab- 
lished the  rule  that  parol  evidence  is  admissible  to  affect 
written  instruments  where  there  has  been  an  attempt  to 
make  a  fraudulent  use  of  the  instrument  in  violation  of  a 
promise  or  agreement  made  at  the  time  the  instrument  was 
signed  and  without  which  it  would  not  have  been  signed, 
which  promise  or  agreement  stated  the  use  to  whi^  it  would 
be  put  or  purpose  for  which  it  was  executed.'^  This  rule 
evi<)ently  is  but  one  phase  of  the  broader  rule  first  stated, 
and  is  included  in  it.  If  oral  inducing  agreements  are  all 
admissible,  inducing  agreements  as  to  the  use  to  which  tfie 
instnunent  will  be  put  or  purpose  for  which  it  was  signed 
are  admissible.  The  latter  are  a  narrower  class  of  cases  em- 
braced in  the  former  general  class.  The  distinction  is,  how- 
ever, important  The  broader  rule  developed  from  the  nar- 
rower one,  and  the  present  reactionary  tendency  of  the 
Supreme  Court  has  gone  no  further  than  to  throw  a  doubt 
upon  the  soundness  of  the  broad  rule,  while  it  has  left  the 
narrow  one  unquestioned;  or,  more  accurately,  the  recent 
decisions  seem  to  limit  the  broad  rule  to  cases  embraced  in 
the  narrow  one. 

The  earliest  of  the  reported  cases  involving  the  rule  is 
Thompson  v.  White,  i  Dall.  424  (1789),  where  Chief  Jus- 
tice McKean  admitted  evidence  to  fasten  a  direct  oral  trust 

*  103  Pft.  507* 

*For  similar  statements  of  the  rule^  see  Walker  v.  France,  112  Fl 
ao3;  Cullmans  v.  Lindsay,  114  Pa.  166;  Close  v.  ZeU,  141  Pa.  390^  and 
Smith  V.  Harvey,  4  Pa.  Super.  377- 

^Rearkk  v.  Swinehari,  ii  Pa.  233;  Phillips  v.  Meilyj  106  Pa.  S36* 
Jackson  V.  Payne,  114  Pa.  67;  Cloud  v.  Markle,  186  Pa.  014. 
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upon  a  landowner  whose  deed,  absolute  on  its  face,  was 
executed  and  delivered  in  reliance  upon  his  verbal  promise 
to  hold  in  trust  for  certain  named  persons.  In  the  course 
of  his  opinion  he  said :  "  It  has,  indeed,  been  a  general 
rule  .  .  .  that  no  parol  proof  shall  be  admitted  to  contra- 
dict, add  to,  diminish,  or  vary  from  a  deed  or  writing.  But 
it  is  certain  that  there  are  several  exceptions  to  this  rule, 
and  many  cases  may  be  found  in  which  parol  proof  has 
been  admitted,  notwithstanding  writings  have  been  signed 
between  the  parties.  For  instance,  where  a  declaration  is 
made  before  a  deed  is  executed,  shewing  the  design  with 
which  it  was  executed,  the  decisions  in  the  Court  of  Chan- 
cery have  been  grounded  upon  parol  proof."  In  these  words 
is  found  the  source  from  which  developed  the  rule — as  yd 
tmassailed — ^that  the  use  to  which  a  written  instrument  may 
be  put  may  be  proved  by  the  oral  contemporaneous  promises 
which  induced  its  execution. 

The  next  case  upon  the  subject  is  Wallace  v.  Baker,  i 
Binn.  6io  (1809),  important  not  so  much  for  the  point 
decided  as  for  the  opinion  of  Chief  Justice  Tilghman,  whose 
influence  in  establishing  the  Pennsylvania  doctrine  was 
easily  paramount.  His  statement  of  the  colonial  case  of 
Hursfs  Lessee  v.  Kirkhride,  decided  in  1773,  and  his  con- 
currence in  its  decision,  furnish  the  source  from  which  de- 
veloped the  broad  rule  under  which  all  inducing  oral 
promises  made  at  the  execution  of  a  written  instrument 
were  admissible  in  evidence.  "  There  have  been  many  de- 
cisions in  this  court,"  said  Tilghman,  "in  favor  of  the 
admission  of  parol  evidence,  even  in  contradiction  to  writ- 
ten instruments.  These  decisions  have  been  chiefly  in  cases 
of  fraud  and  of  trust/'  He  then  refers  to  Thompson  v. 
White,  supra,  and  states  that  the  leading  case  upon  the  sub- 
ject is  Hursfs  Lessee  v.  Kirkbride.  That  case  is  not  in 
print,  but  from  the  notes  of  counsel  in  the  case  Tilghman 
was  able  to  narrate  the  facts.  Parol  evidence  was  admitted 
to  prove  that  at  the  execution  of  a  deed  conveying,  in  terms, 
all  the  lands  of  the  vendor  to  one  Hurst,  the  parties  thereto 
orally  excepted  a  certain  manor.  Of  Hurst's  conduct  in 
subsequently  laying  claim  to  the  excepted  land  Tilghman 
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says,  ''  Now  it  was  a  gross  fraud  in  Hurst,  after  all  that 
had  passed,  to  set  up  a  claim  to  the  manor/'  The  full  sig- 
nificance of  Tilghman's  opinion,  as  establishing  the  broad 
rule  above  referred  to,  becomes  clear  when  reference  is 
had  to  the  succeeding  cases  of  Christ  v.  Diffenbach,  i  S, 
and  R.  464  (1815),  and  Campbell  v.  McClencckan,  6  S. 
and  R.  171  (1820).  In  the  former  Judge  Yeates  said,  "  I 
have  always  understood  the  settled  law  in  this  government, 
since  the  decision  in  Hursfs  Lessee  v.  Kirkbride,  cited  in 

1  Binn.  616,  to  be,  that  whatever  passed  at  and  immediately 
before  the  execution  of  any  instrument,  might  be  given  in 
evidence  to  impeach  the  fairness  of  the  transaction/'  In 
the  latter  case  Tilghman  said,  ''  Parol  evidence  may  be 
given  of  what  passed  between  the  parties  at  and  immediatdy 
before  the  execution  of  a  writing,  .  .  .  where  the  plaintiff 
was  induced  to  execute  the  articles  of  agreement  by  the 
defendant's  promise." 

In  the  language  of  the  cases  quoted  above*  there  is  no 
limitation  of  the  admissibility  of  parol  evidence  to  the  dis* 
closure  of  the  purpose  or  use  for  which  the  written  instru- 
ment was  executed.  In  Christ  v.  Diffenbach^^  the  facts 
present  a  typical  case  within  the  broad  rule  that  admitted 
all  oral,  contemporaneous,  inducing  promises.  There  was 
and  could  be  no  contention  that  the  case  was  one  within  the 
narrow  rule  that  admits  evidence  to  establish  merely  the  use 
or  purpose  for  which  the  writing  was  signed.  In  an  action 
of  replevin  for  goods  distrained  for  rent  in  arrear  the  lessee 
was  permitted  to  prove  that  he  executed  the  lease  upon  the 
faith  of  the  lessor's  oral  undertaking  to  make  certain  im- 
provements and  repairs.  That  Judge  Yeates  understood 
that  the  rule  that  rendered  admissible  all  that  took  place  at 
and  to  induce  the  execution  of  a  written  instrument  was  an 
extension  of  the  rule  admitting  evidence  to  disclose  the  pur- 
pose for  which  it  was  executed  is  clear  from  his  language 
that  "  it  was  bottomed  on  the  decision  of  Harvey  v.  Harvey, 

2  Ch.  Cas.  180,  that  a  court  of  equity  would  receive  parol 
evidence  of  the  declarations  made,  before  a  deed  was  exe- 

^  Supra, 
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cuted,  to  show  its  real  design  and  character/'  And  that 
such  evidence  was  declared  to  be  admissible  upon  the  ground 
that  it  established  fraud  is  plainly  stated  by  Judge  Tilghman 
in  the  same  case. 

With  the  decision  in  Campbell  v.*  McCtenachan  ended 
the  formative  period  of  the  rule,  which  for  the  sake  of 
brevity  may  be  called  the  "  Pennsylvania  rule" — a  name 
which  at  least  expresses  the  jurisdictional  limits  of  its 
authority.  Championed  by  Judge  Tilghman,  its  establish- 
ment was  complete  with  the  McOenachan  case.  That  case 
was  decided  in  1820,  and  for  over  sixty  years,  until  1882, 
the  soundness  of  the  rule  was  almost  unquestioned  in  the 
decisions.  Within  that  period  but  a  single  case  suggests 
that  our  courts  had  gone  too  far  in  the  admission  of  parol 
evidence.'*  The  history  of  the  rule  within  that  period  may 
be  briefly  told.  The  early  cases  involving  it  were  decided 
upon  the  ground  that  the  oral  evidence  was  admissible  to 
establish  the  use  or  purpose  for  which  the  instrument  was 
executed;  that  is  to  say  following  the  decision  of  Thompson 
V.  White  ^'  they  were  case$  within  the  narrow  phase  of  the 
broad  rule.  Miller  v.  Henderson,  10  S.  and  R.  290  ( 1823), 
and  Lyon  v.  Bank  ^*  were  the  last  of  the  decisions  of  Judge 
Tilghman  upon  the  subject,  the  former  containing  a  vigor- 
ous statement  of  the  reasons  upon  which  he  conceived  that 
the  rule  was  grounded,  and  which  will  be  the  subject  of 
further  study  when  these  reasons  are  considered  hereafter. 
Judge  Tilghman  died  in  1826,  and  the  next  noteworthy 
name  in  connection  with  the  rule  is  that  of  Judge  Bell,  whose 
opinion  in  Rearick  v.  Swinehart,  11  Pa.  233  (1849),  ^^ 
engage  respectful  attention  in  connection  with  the  opinion 
of  Tilghman  just  mentioned.  A  collection  of  the  cases  de- 
cided before  1882  is  contained  in  the  notes."    Within  the 

^Martin  v.  Bercns,  67  Pa.  459  (1871). 

"  1  DalL  424. 

«« 14  S.  and  R.  263  (i8a6). 

'"No  attempt  has  been  made  to  render  this  list  of  decisions  ex- 
haustive. After  Tilghman's  death  came  Holtx  v.  Wright,  16  S.  and  R. 
345  (1827),  and  Oliver  v.  Oliver,  4  Rawle,  141  (1S33).  !««*««  BclKi 
decisions  include  Renshaw  v.  Cans,  7  Pa.  117  (io47');  Rearick  y. 
Srvinrhart,  11  Pa.  233  (1849) ;  and  Rearick's  Exec,  v.  Rearick,  15  Pa. 
66  (1850).    Among  the  later  decisions  are  Lippincott  v.  IVhitman,  S$ 
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same  period  the  cases  enunciating  the  broad  rule  of  Camp- 
bell  V.  McClenachan  and  Christ  v.  Diffenback,  that  any  oral, 
contemporaneous,  inducing  agreement  or  promise  was  ad- 
missible, were  equally  numerous,  and  verbal  promises  or 
undertakings  upon  th*  faith  of  which  the  writing  was  exe- 
cuted were  frequently  admitted  to  contradict  or  vary  the 
terms  of  the  instrument,  where  no  question  was  raised  as  to 
the  evidence  establishing  merely  the  use  to  which  it  was 
agreed  that  the  instrument  should  be  put,  or  the  design  or 
purpose  which  led  to  its  execution." 

In  1882  this  middle  period,  constituting  the  hey-day  of 
the  broad  Pennsylvania  rule,  came  to  an  end.  Before  turn- 
ing to  the  decisions  of  that  year  a  word  should  be  said  as  to 
some  of  the  influences  that  had  developed  to  render  a  reac- 
tion possible,  and  convenient  opportunity  will  be  afforded 
to  examine  with  some  care  the  reasons  upon  which  the  rule 
was  established. 

The  rejection  of  oral  evidence  to  contradict,  alter,  or  vary 
written  instruments  is  based  upon  grounds  of  policy.  Cote 
long  ago  *^  found  in  the  "  slippery  memory'*  of  witnesses 
sufficient  reason  to  exclude  testimony  of  the  verbal  n^otia- 
tions  that  preceded  or  accompanied  the  execution  of  the 
written  instrument  which  the  parties  by  their  own  act  desig- 
nated as  the  chart  of  their  rights  and  liabilities;  and  judges 
of  varying  attainments  have  since  never  ceased  to  sound 
the  praises  of  the  rule  that  preserves  the  inviolability  of  the 
terms  of  a  written  instrument  from  the  assaults  of  witnesses 
whose  testimony,  if  unbiassed,  is  still  subject  to  the  aberra- 
tions which  distort  perception  and  memory.  In  Coke's  day 
the  bias  of  a  witness  was  not  more  to  be  guarded  against 
than  was  his  treacherous  memory,  for  parties  in  interest 
were  not  allowed  to  testify;  but  when  litigants  and  parties 
in  interest  were  permitted  to  become  witnesses  the  English 

Pa.  244  (1877)  ;  Barclay  v.  Wainwright,  86  Pa.  191  (1878),  and  Hoopes 
V.  BeaU,  90  Pa.  82  (1879). 

^Ckalfant  v.  Williams,  35  Pa.  212  (i860};  PowtUon  Coal  Co.  t. 
McShain,  75  Pa.  238  (1874);  Shugart  v.  Moon,  78  Pa.  469  (1875); 
Caley  v.  R.  R.,  80  Pa.  363  (1876) ;  Greenawalt  v.  Kohne,  85  Pa.  3^ 
(1877) ;   Keough  V.  Leslie,  oi  Fa.  424  (1880). 

^^  Countess  of  Rutland  v.  Earl  of  Rutland,  $  Rep.  a6a  (1604). 
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parol  evidence  rule  found  another  reason  for  existence  in 
rendering  unassailable  the  terms  of  a  writing  against  the 
biassed  testimony  of  interested  parties.^* 

Parties  in  interest  were  made  competent  witnesses  in 
Pennsylvania  in  1869,  and  it  was  not  long  thereafter  before 
the  courts  called  attention  to  the  necessity  for  closer  ad- 
herence to  the  rule  excluding  oral  evidence  to  affect  writings. 
The  first  note  of  warning  against  any  further  extension  of 
the  relaxation  of  the  rule  in  this  state  was  tittered  in  the 
well-known  case  of  Martin  v.  Berens,^^  decided  in  1871. 
In  concluding  a  statement  of  the  principles  which  govern 
the  admission  of  parol  evidence  to  affect  written  instru- 
ments Mr.  Justice  Williams  said:   "Where  parties,  with-, 
out  any  fraud  or  mistake,  have  deliberately  put  their  engage- 
ments in  writing,  the  law  declares  the  writing  to  be  not  only 
the  best,  but  the  only,  evidence  of  their  agreement,  and  we 
are  not  disposed  to  relax  the  rule.    It  has  been  found  to  be 
a  wholesome  one,  and  now,  that  parties  are  allowed  to  tes- 
tify in  their  own  behalf,  the  necessity  of  adhering  strictly 
to  it  is  all  the  more  imperative.''    ''  In  cases  of  fraud,  acci- 
dent, or  mistake,  the  rule  is  different;''  he  had  previously 
said,  "  Where  equity  would  set  aside  or  reform  the  instru- 
ment on  either  of  these  grounds,  parol  evidence  is  admissiUe 
to  contradict  or  vary  the  terms  of  the  agreement  as  written.** 
With  the  above-quoted  statements  of  Judge  Williams  the 
law  elsewhere  than  in  Pennsylvania  is  in  entire  accord. 
Evidence  is  everywhere  admitted  to  attack  the  validity  of 
the  written  instrument  for  mistake,  for  accident,  or  for 
fraud  in  its  execution.    But  when  in  support  of  that  rule 
Judge  Williams  cites  Christ  v.  DUfenhach,  Miller  v.  Hen- 
derson, Reftshaw  v.  Cans,  Rearick  v.  Swineliart,  discussed 
above,  and  others  of  our  cases  in  which  the  parol  evidence 
was  admitted  to  establish  inducing  promises  upon  the  faith 
of  which  writings  were  executed,  and  when  he  continues 
and  unmistakably  identifies  the  admission  of  such  testimony 
with  the  admission  of  testimony  to  establish  fraud,  he  clearly 

"See  Tracy  v.  Union  Iron  Works,  104  Mo.  193  (1891);   Underwood 
y.  Simonds,  12  Met.  (Mass.)  27s  (1847). 
^67  Pa.  459. 
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revcab  that  whfle  in  tcnns  it  is  possible  to  C3q>res8  our  tide 
so  that  it  coincides  with  the  general  law,  yet  such  verbal 
accord  is  gained  only  by  a  perversion  or  extension  of  tfie 
meaning  of  the  term  **  fraud"  as  used  in  the  Ei^;lidi  nde. 
There  can  be  no  donbt,  however,  that  Jndge  WiOsams 
accurately  summarized  the  results  oif  our  early  cases.  Thtj 
were  decided  on  the  theory  that  oral  inducing  agreements 
were  admissible  because  th^  estaUished  fraud.  Thus  m 
Chfist  V.  Diffenbach,^  where  evidence  was  offered  to  prove 
that  a  lease  had  been  executed  on  the  faith  of  the  tesor^s 
promise  to  repair  and  improve  the  leased  premises.  Chief 
Justice  Tilghman  said,  **  The  evidence  offered  in  the  present 
case  went  directly  to  establish  a  fraud.''  So  in  Rearick  v. 
Snrinehart*^  where  the  court  admitted  evidence  of  an  ord 
inducing  agreement  as  to  the  use  to  which  the  written 
agreement  was  to  be  put,  Judge  Bell  said:  '" In  Penns]4- 
vania,  perhaps,  the  door  has  been  opened  wider  than  dse- 
where  for  the  admission  of  parol  proof  to  reform,  modify, 
or  even  to  extinguish  a  written  instrument,  in  cases  of  fraud, 
mistake,  or  trust  .  .  .  Nor  is  it  essential  that  a  fraud  was 
originally  intended.  It  is  enough  that,  though  the  parties 
acted  in  mutual  good  faith  at  the  inception  of  the  transac- 
tion, an  attempt  is  made  to  wrest  the  instrument  to  a  pur- 
pose not  contemplated,  or  to  use  it  in  violation  of  the  accom- 
panying agreement.  It  is  as  much  a  fraud  to  obtain  a  paper 
for  one  purpose,  and  use  it  for  a  different  and  unfair  pur* 
pose,  as  to  practise  falsehood  or  deceit  in  its*  procurement" 
In  the  later  case  of  Coal  Co.  v.  McShain  *•  Judge  Gordon 
said :  ''  It  is  certainly  permissible  to  give  evidence  of  a 
verbal  promise  made  by  one  of  the  parties,  at  the  time  of 
the  making  of  a  written  contract,  where  such  promise  was 
used  as  an  inducement  to  obtain  the  execution  thereof.  .  •  . 
This  rule  is  put  upon  the  ground  that  the  attempt  afterwards 
to  take  advantage  of  the  omission  from  the  contract  of  sudi 
promise  is  a  fraud  upon  the  party  who  was  induced  to  exe- 
cute it  upon  such  promise,  and  hence  he  will  be  permitted  to 
show  the  truth  of  the  matter.  .  .  ." 

^'iS.  M«R.4ifr  -11  Pa.  ass. 

^nF%,ifi  (1874). 
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These  early  cases  established  that  ft  was  a  species  of 
fraud,  opening  the  door  for  the  admission  of  parol  testi- 
mony, for  one  to  obtain  the  execution  of  a  written  contract 
by  means  of  his  oral  promise,  not  incorporated  in  the  writing, 
which  he  subsequently  seeks  to  violate  or  repudiate.  The 
danger  of  such  a  rule  was  not  lost  on  the  court;  but  in  tfie 
days  when  parties  were  not  competent  as  witnesses  the 
reasons  for  the  admission  of  the  testimony  prevailed  over 
those  against  it  **  The  destruction  of  a  written  instrument, 
by  parol  evidence,  may  seem  dangerous,  and,  in  fact,  it  is 
so,"  wrote  Chief  Justice  Tilgfaman  in  MUler  v.  Henderson^ 
**  but  the  community  would  be  in  a  still  worse  condition  if 
it  were  established  as  an  inflexiUe  rule  that  when  a  man's 
hand  was  once  got  to  an  instrument,  no  matter  by  what 
means,  the  door  should  be  shut  against  all  inquiry.  The 
encouragement  to  fraudulent  villainy  would  be  so  great» 
under  such  a  system,  that  the  consequences  might  be  in- 
tolerable.'' The  experience  of  other  courts  does  not  sustain 
Judge  Tilghman.  Fraud  everywhere  will  be  relieved 
against  But  the  fraud  that  elsewhere  will  justify  the  ad- 
mission of  parol  evidence  to  affect  written  instruments  is 
something  other  than  the  attempted  violation  or  repudiation 
of  an  oral  promise  made  to  induce  the  execution  of  a  written 
instrument 

Outside  of  Pennsylvania  the  fraud  that  will  render  parol 
evidence  admissible  to  affect  a  writing  is  such  fraud  as  in 
Pennsylvania  we  are  familiar  with  as  a  ground  for  the 
rescission  of  contracts.  In  brief,  it  consists  in  a  misrepre- 
sentation of  facts.  With  the  other  elements  of  such  fraud, 
the  knowledge  of  the  falsehood,  the  intention  to  deceive, 
and  the  actual  deception,  we  need  not  be  concerned.  Simi- 
lar elements  may  exist  in  the  cases  in  which,  in  Pennsyl- 
vania, oral  inducing  promises  are  admitted  to  control 
writings.  There  may  be  the  same  guilty  intention  and 
actual  inducement  to  act  upon  the  faith  of  the  statement; 
but  there  is  the  vital  difference  that  in  the  one  case  there  is 
a  misstatement  of  fact,  in  the  other,  at  most,  a  misstatement 

.  **  10  S.  and  R.  sgo. 
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of  intentton,  a  mere  promise  whose  fulfilment  may  or  may 
not  be  contemplated.  The  law  guarantees  to  every  man 
about  to  contract  that  he  shall  act  under  the  influence  of  a 
conception  of  existing  facts  free  from  any  distortion  pro- 
duced  by  the  wilful  wrong  of  the  other  party.  The  sound- 
ness of  his  knowledge  or  conception  of  the  facts  being 
thus  preserved,  as  a  basis  upon  which  he  may  enter  into 
contractual  relations,  from  the  fraudulent  misrepresenta- 
tions of  his  co-contractor,  he  is  left  in  reducing  his  con- 
tract to  writing  to  secure  his  rights  by  himself.  He  is  con- 
clusively bound  by  the  writing,  and  must  incorporate  in  it 
whatever  terms  he  may  desire  to  enforce.  Against  fraudu- 
lent misrepresentation  of  fact  by  the  party  with  whom  he  is 
dealing  one  cannot  always  guard.  The  law  will  protect  him. 
For  the  securing  of  rights  under  a  contract  to  be  reduced 
to  writing  one  can  protect  himself;  and,  in  order  to  prevent 
perjury,  the  sanction  which  attaches  to  the  terms  of  a  con- 
tract is  afforded  by  law  to  only  the  written  terms  when  the 
contract  is  reduced  to  writing.  Such  is  the  general  law 
elsewhere  than  in  Pennsylvania.  The  same  arguments  that 
in  Pennsylvania  prevailed  to  admit  of  the  recepticm  of  evi- 
dence of  oral  promises  and  engagements  to  affect  writings 
whose  execution  they  induced  have  been  made  in  other 
courts,  but  misrepresentation  of  intention  has  elsewhere  not 
been  confused  with  misrepresentation  of  fact  or  identified 
with  fraud.**    It  will  be  recalled  that  Judge  Gordon  in  Coal 

''The  extent  to  which  our  courts  confused  the  admission  of  evidence 
to  establish  inducing  promises  on  the  faith  of  which  writings  were 
executed  with  the  admission  of  evidence  to  establish  actual  fraad — 
misrepresentation  of  fact — is  shown  in  Walker  v.  France,  112  Fl  20$. 
In  that  case  the  defence  against  an  action  to  recover  the  balance  of 
purchase  money  due  under  a  written  contract  for  the  sale  of  land  was 
that  the  vendor  had  stated  that  upon  the  land  there  were  ten  million 
feet  of  hemlock  and  certain  improvements,  which  statements  were 
false,  but  upon  the  faith  of  which  the  defendant  had  contracted.  This 
defence  was  clearly  one  of  fraudulent  misrepresentation  of  facts— actual 
fraud.  The  court  above  declared  that  the  evidence  was  admissible 
under  the  authorities  establishing  the  principle  that  a  written  agreement 
may  be  modified  or  altogether  set  aside  by  parol  evidence  of  an  oral 
promise  or  undertaking  made  at  the  time  the  writing  was  signed  and 
inducing  the  other  to  sign  it.  The  same  defence  in  a  similar  action 
was  made  in  AtherhoU  v.  Hughes,  209  Pa.  156.  Evidence  of  the  mis- 
representations was  rejected  by  the  trial  court  on  the  ground  that  under 
Martin  v.  Bercns  the  written  agreement  could  not  be  affected  by  such 
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Co.  V.  McShain  *'  hdd  that  one  was  estopped  from  taldnf 
advantage  of  the  omission  of  an  oral  promise  from  a  written 
contract  whose  execution  it  induced  on  the  ground  thai  to 
take  advantage  of  the  omission  would  woilc  a  fraud  upon 
the  party  who  was  thus  induced  to  execute  the  contract  In 
Insurance  Co.  v.  Mowry,  96  U.  S.  544  (1877),  an  action 
upon  an  insurance  policy  was  defended  on  the  ground  that 
under  the  terms  of  the  policy  the  company  was  released  hgr 
failure  of  the  assured  to  pay  the  premium  at  maturity.  Tlie 
plaintiff  contended  that  the  defendant  was  estopped  from 
making  such  defence  by  reason  of  the  fact  that  he  had  been 
induced  to  take  out  the  policy  on  the  faith  of  the  promise  of 
the  company's  agent  that  the  company  would  inform  him 
of  the  date  when  premiums  were  due  so  that  he  would  know 
when  to  pay  them,  and  that  the  company  had  failed  to  in- 
form him  of  the  date  of  the  maturity  of  the  premium  he 
had  omitted  to  pay.    Said  Mr.  Justice  Field: 

"  The  previous  representation  of  the  agent  ooukl 
in  no  respect  operate  as  an  estoppel  against  the 
company.  Apart  from  the  circumstance  that  the 
policy  subsequently  issued  alone  expressed  its  con- 
tract, an  estoppel  from  the  representations  of  a 
party  can  seldom  arise,  excq>t  where  the  represen- 
tation relates  to  a  matter  of  fact — to  a  present  or 
past  state  of  things.  If  the  representation  rdatc 
to  something  to  be  afterwards  brought  into  exis- 
tence, it  will  amount  only  to  a  declaration  of  in- 
tention or  of  opinion,  liable  to  modification  or 
abandonment  upon  a  change  of  circumstances  of 
which  neither  party  can  have  any  certain  knowl- 
edge. The  only  case  in  whidi  a  representation  as 
to  the  future  can  be  held  to  operate  as  an  estoppel 
is  where  it  relates  to  an  intended  abandonment  of 

parol  evidence.  In  reversing  the  judgment  of  the  lower  ooart  Mr. 
Justice  Fell  points  out  with  admirable  clearness  the  distinction  between 
such  evidence,  to  estaMish  actual  fraud,  which  is  admissible  under  all 
constructions  of  the  parol  evidence  rule,  and  evidence  intended  roerdj 
to  alter  or  vary  the  terms  of  a  written  contract 
*  75  Pa.  238^  supra,  page  6ia 
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an  existing  right,  and  is  made  to  influence  others, 
and  by  which  they  have  been  induced  to  act  An 
estoppel  cannot  arise  from  a  promise  as  to  future 
action  with  respect  to  a  right  to  be  acquired  under 
an  agreement  not  yet  made. 

''  The  doctrine  of  estoppel  is  applied  with  respect 
to  representations  of  a  party,  to  prevent  their 
operating  as  a  fraud  upon  one  who  has  been  led  to 
rely  upon  tliem.  They  would  have  that  effect,  if 
a  party  who,  by  his  statement  as  to  matters  of  fact, 
or  as  to  his  intended  abandonment  of  existing 
rights,  has  designedly  induced  another  to  change 
his  conduct  or  alter  his  condition  in  reliance  upon 
them,  can  be  permitted  to  deny  the  truth  of  his 
statements,  or  enforce  his  rights  against  his  de- 
clared intention  of  abandonment  But  the  doctrine 
has  no  place  for  application  when  the  statement 
relates  to  rights  depending  on  contracts  yet  to  be 
made,  to  which  the  person  complaining  is  to  be  a 
party.  He  has  it  in  his  power  in  such  cases  to 
guard  in  advance  against  any  consequences  of  a 
subsequent  change  of  intention  and  conduct  by  the 
person  with  whom  he  is  dealing.  For  compliance 
with  arrangements  respecting  future  transactions, 
parties  must  provide  by  stipulations  in  their  agree^ 
ments  when  reduced  to  writing."  *• 

The  reasoning  of  our  courts,  in  admitting  parol  evidence 
of  oral,  contemporaneous,  inducing  promises  or  under- 
takings upon  the  ground  of  fraud,  it  seems  to  the  writer, 
cannot  be  sustained.  It  seems  clear  also  that  upon  reasons 
of  policy  they  erred  in  admitting  such  evidence  to  vary  or 
contradict  the  terms  of  written  instruments.  Notwith- 
standing the  dangers  to  which  Judge  Tilghman  calls  atten* 
tion  in  Miller  v.  Henderson,^''  if  such  evidence  is  not  re- 
ceived, the  uncertainty  of  memory  and  temptation  to  per- 

*5ce  also  5vfff  v.  Refrigerating  Co.,  141  U.  S.  510;   Naumberg  v. 

y^iMV*  44  ^.  J- 1«  331- 
"  10  S.  and  R.  290.    See  p^ge  611. 
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jury  afford  stronger  reasons  for  the  exclusion  of  such  evi- 
dence. The  act  of  assembly  making  parties  in  interest  com- 
petent witnesses  first  effectively  brought  home  to  the  court 
the  force  of  these  reasons,  and  in  Martin  v.  Berefis^  the 
necessity  for  strict  adliercnce  to  the  parol  evidence  rule  was 
first  announced.  Our  loose  construction  of  that  rule,  how- 
ever, remained  unaltered  by  any  judicial  decision  until  1882. 
In  that  year  the  court  began  to  heed  the  warning  contained 
in  Martin  V.  Berens,  and  in  Thome  et  at.  v.  WairMein^ 
Judge  Green  declared:  ''It  is  not  enough  that  there  are 
parol  stipulations  contradictory  of  a  written  agreement  10 
order  to  change  its  legal  effect.  There  must  be  fraud,  acci- 
dent, or  mistake,  and  the  evidence  of  either  must  be  clear, 
precise,  and  indubitable.  We  have  gone  very  far  in  per- 
mitting parol  contemporaneous  evidence  to  defeat  written 
instruments.  To  go  farther  would  be  to  practically  abrogate 
the  rule  ...  we  cannot  agree  that  it  is  proper  to  throw 
the  whole  case  into  the  jury-box  on  the  ground  of  fraud 
simply  because  one  of  two  parties  to  a  written  contract  testi- 
fies that  there  were  parol  stipulations  contradictory  to  the 
terms  of  the  writing  agreed  to  at  the  same  time.  There 
must  be  evidence  of  fraud  other  than  that  which  may  be 
derived  from  the  mere  difference  in  the  parol  and  written 
terms. 

At  this  time,  however,  the  court  stiU  r^;arded  oral  in- 
ducing promises  admissible  if  fraud  was  properly  alleged 
in  the  pleadings,  considering  that  such  evidence  established 
fraud.  The  change  in  the  attitude  of  the  court  was  not 
so  much  in  a  more  rigid  enforcement  of  the  general  rule  as 
in  a  closer  supervision  of  the  character  and  quantity  of  evi- 
dence necessary  to  bring  the  case  within  the  exception.  In 
Juniata  Building  As/n  v.  Hetzel,^^  Thomas  v.  Loose^^  and 
Culhnans  v.  Lindsay*^  the  court  repeatedly  affirmed  the 
rule  that  a  written  agreement  may  be  modified  or  contra- 
dicted by  parol  evidence  of  oral  promises  or  undertakings 
made  by  one  of  the  parties  at  the  time  of,  and  as  an  induce- 

"67  Pa.  459l    See  fMige  609.  *  too  Pa.  si9^ 

- 103  P^  SO?  (1883).      _  ,        •  "4  Pi. 35  (iW). 

•114  Pa.  107  (1886). 
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ment  to,  the  execution  of  the  written  contract;  but  in  eadi 
case  the  Supreme  Court  reversed  the  judgment  of  the  lower 
court  which  had  admitted  the  evidence  and  remitted  the 
case  for  a  new  trial  because  the  evidence  either  in  quantity. 
quality,  or  character  failed  to  establish  the  inducing  agree* 
ment  clearly,  precisely,  and  indubitably.  The  inducing 
agreement,  those  cases  held,  could  be  established  only  by 
evidence  sufficient  to  satisfy  the  conscience  of  a  chancellor 
in  equity  proceedings.  Oath  against  oath  was  not  sufficient ; 
the  testimony  of  two  witnesses  or  of  one  witness  with  cor- 
roborating circumstances  was  requisite. 

So  long,  however,  as  the  court  hdd  that  oral  inducing 
agreements  could  be  proved,  manifestly,  whatever  may  have 
been  the  restrictions  placed  upon  the  character,  quantity,  or 
quality  of  the  testimony  necessary  to  establidi  them,  oral 
inducing  agreements  would  continue  to  be  relied  on  to  vary 
written  instruments,  the  necessary  evidence  to  establish  them 
would  be  forthcoming,  and  writings  would  continue  to  be 
the  subject  of  attack  just  the  same  as  before  Martin  v. 
Berens.  The  writer  is  far  from  suggesting  that  our  courts 
have  receded  altogether  from  their  old  position,  but  it  does 
seem  to  him  that  they  have  retreated  sufficiently  to  venture 
the  assertion  that  while  oral  inducing  agreements  may  still 
be  proved  to  establish  the  use  to  which  any  writing,  sealed 
or  parol,  may  be  put,  yet  other  oral  inducing  agreements 
may  not  be  proved.  This  last  statement  may  be  made  with 
some  confidence  in  the  case  of  writings  under  seal,  but  if 
recent  decisions  are  properly  conceived  by  him  the  inhi- 
bition upon  the  proof  of  oral  inducing  agreements,  other 
than  those  which  establish  the  use  to  which  the  instru- 
ment may  be  put,  extends  as  well  to  unsealed  as  to  sealed 
writings. 

In  Phillips  V.  ReiUy,  io6  Pa.  536,  Mr.  Justice  Paxson 
wrote:  "'The  cases  in  this  state  in  which  parol  evidence 
has  been  allowed  to  contradict  or  vary  written  instruments 
may  be  classed  under  two  heads:  First,  where  there  vras 
fraud,  accident,  or  mistake  in  the  creation  of  the  instrument, 
and,  second,  where  there  has  been  an  attempt  to  make  a 
fraudulent  use  of  the  instrument,  in  violation  of  a  promise 
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or  agreement  made  at  the  time  the  instrument  was  signed, 
and  without  which  it  would  not  have  been  executed''  ••  At 
the  time  when  this  resume  of  our  law  was  written  oral,  con* 
temporaneous,  inducing  promises  subsequently  repudiated 
or  violated,  we  have  seen,  were  held  to  be  admissible  because 
they  were  considered  as  establishing  fraud  in  the  creation 
of  the  instrument  whose  execution  they  induced  The 
reasoning  urged  in  support  of  that  view  has  already  been 
examined  and  the  conclusion  drawn  that  such  evidence  did 
not  establish  ''  fraud"  in  the  usual  acceptation  of  that  term; 
that  misrepresentation  of  intention  was  not  the  equivalent 
of  misrepresentation  of  fact  as  a  constituent  of  fraud.  The 
current  of  recent  decisions  seems  to  be  based  upon  that  dis- 
tinction. By  a  construction  of  the  word  "  fraud"  such  as 
is  accepted  elsewhere  our  courts  may  still  repeat  the  lan- 
guage of  Phillips  v.  Meily,  and  adhere  to  the  letter  of  the 
rule  there  laid  down,  but  they  have  altered  its  content  and 
meaning,  for  no  longer  does  the  breach  or  repudiation  of 
oral  promises  or  undertakings,  upon  the  faith  of  which  writ- 
ten instruments  were  executed,  seem  to  constitute  fraud  and 
render  the  evidence  admissible  under  the  first  of  the  classes 
named  in  Phillips  v.  Meily.  This  altered  attitude  of  the 
courts  was  first  worked  out  in  cases  of  sealed  instruments. 
The  evolution  in  cases  of  instrtunents  not  under  seal  was 
later,  perhaps  is  not  yet  complete. 

In  Irvin  v.  Irvin,  142  Pa.  271  (1891),  an  action  was 
brought  upon  a  note  given  to  the  plaintiff  under  the  pro- 
visions of  a  written  agreement  under  seal  whereby  the  plain* 
tiff,  a  married  woman,  released  her  rights  in  her  husband's 
estate.  The  defendant  was  allowM  to  prove  at  the  trial 
of  the  cause  that  at  the  execution  of  the  sealed  agreement  it 
was  agreed  that  the  note  should  not  be  sued  on  until  the 
plaintiff  had  obtained  a  divorce  from  her  husband  In 
holding  the  admission  of  this  testimony  to  be  error  Mr.  Jus- 

**  Similar  statements  of  the  law  are  found  in  the  later  eases  of  lack" 
son  V.  Payne,  1x4  Pa.  67  (1886) ;  HonesdaU  Class  Co.  v.  Storm,  laS 
Pa.  268  (1889);  Hoffmann  v.  R,  R,,  157  Pa.  174  at  195  O^OS); 
Cooper  V.  Potts,  185  Pa.  in  (18^);  Cloud  v.  MarkU,  186  Pa.  614 
(i8g8),  and  Fry  y.  Glass  Co,,  aQ7  Pa.  505  (1904)* 
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tice  Paxson  said :  ''  I  know  of  no  decided  case  and  no  prin- 
ciple of  law. which  permits  an  oral  contract,  made  at  the 
same  time  with  a  written  contract  under  seal,  and  purpose^ 
omitted  therefrom,  to  be  set  up  not  only  to  contradict  but 
to  destroy  it.  The  two  agreements  cannot  possibly  stand 
together— one  or  the  other  must  fall.  When  parties  without 
fraud  or  mistake  have  put  their  engagements  in  writing, 
that  is  not  only  the  best,  but  the  sole  evidence  of  their  agree- 
ment" In  that  case,  it  is  true,  there  was  no  alI^[ation 
that  the  alleged  oral  agreement  was  the  inducement  on  the 
faith  of  which  the  writing  was  executed;  but  in  the  sub- 
sequent case  of  Wodock  v.  Robinson,  148  Pa.  503  ( 1893), 
where  such  an  inducing  oral  agreement  was  attempted  to  be 
proved  to  vary  the  terms  of  a  sealed  instrument,  the  same 
rule  was  enunciated  and  the  evidence  excluded.  Wodock  v. 
Robinson  is  the  leading  case  in  support  of  the  view  that 
sealed  instruments  may  not  now  be  modified  by  evidence  of 
oral,  contemporaneous,  inducing  promises  that  do  not  relate 
to  the  use  to  which  the  instrument  is  to  be  put  How 
completely  the  rule  it  lays  down  is  at  variance  with  the 
earlier  rule  that  such  evidence  was  admissible  may  best  be 
shown  by  a  statement  of  the  facts  of  that  case  and  of  a  simi- 
lar case  decided  in  the  early  years  of  the  history  of  the  rule 
under  discussion. 

In  Wodock  V.  Robinson  the  plaintiff  offered  to  prove 
that  at  the  execution  of  a  lease  for  certain  demised  premises^ 
which  obligated  the  lessee  to  maintain  the  premises  in  repair, 
the  landlord  agreed  orally  to  put  them  in  good  repair, 
and  that  upon  the  faith  of  such  promise  the  lessee  was  in- 
duced to  execute  the  lease.  A  similar  offer  was  made  to 
establish  the  same  facts  in  Christ  v.  Diffenback?^  decided 
in  181 5,  and  the  evidence  was  declared  to  be  admissible. 
The  subsequent  breach  of  such  an  inducing  promise,  at  that 
time,  was  held  to  constitute  fraud  sufficient  to  render  the 
evidence  admissible.'*  Shortly  before  the  decision  of 
Wodock  V.  Robinson  a  case  presenting  the  same  facts  as  in 
Christ  V.  DifFenbach  came  before  the  Supreme  Court  in 

" I  S.  and  R.  464.  "Sec  page  610  above. 
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Eberte  v.  Bonafon's  Executors}^  The  court's  conception 
of  fraud  seems  to  have  changed  since  the  time  of  Christ  v. 
Diffenbach,  for  though  the  facts  were  substantially  the  same, 
the  court  held  shortly  that  the  offer  did  "  not  tend  to  estab- 
lish fraud,  mistake,  or  trust  Its  purpose  is  to  establish  a 
contemporaneous  parol  agreement  to  change  the  effect  of 
the  written  contract,"  and  the  offer  of  such  evidence  was 
held  to  have  been  properly  rejected.  The  decision  in 
Wodock  V.  Robinson  followed  in  the  course  laid  out  in 
Eberte  v.  Bonafon's  Executors,  Judge  Thayer  saying:  "  In 
the  case  now  before  us,  as  it  is  presented  in  the  statement 
filed,  the  effort  is,  as  it  was  in  Eberle  v.  Bonafon*s  Execu- 
tors, not  only  to  strike  out  by  parol  a  solemn  covenant  in  a 
written  and  sealed  instrtmicnt,  but  to  write  in  its  place 
another  agreement  flatly  contradictory  of  it  No  court 
should  lend  its  aid  to  such  an  experiment"  In  declaring 
the  rule  as  to  sealed  instruments  he  said :  "  It  is  as  true  now 
as  it  ever  was,  and  is  a  rule  too  firmly  rooted  in  justice  and 
honesty  to  be  easily  eradicated  from  any  system  of  wise 
laws,  tiiat  all  negotiations,  all  conversations,  all  oral  prom- 
ises, all  verbal  agreements,  are  forever  merged  i^i,  super- 
seded, and  extinguished  by  the  sealed  instrument  whidi  is 
the  final  outcome  and  result  of  the  bargaining  of  the  parties. 
Unless  you  aver  fraud  or  mistake  you  can  no  more  incor- 
porate in  it  what  does  not  there  appear  than  you  can  make 
and  seal  a  new  bond  for  the  parties  without  their  consent 
You  can  no  more  blot  out  a  word  which  it  contains  than 
you  can  tear  off  the  signatures  and  seals  of  the  parties."  •* 

••17  W.N.  C  335  (1886). 

"This  vigorous  opinion  of  Judge  Thayer  may  well  be  studied  at 
greater  length.  Upon  the  general  rule  he  said:  "Manent  Ktterm 
scripia  is  still  the  rule.  The  writtrn  instrument  shall  stand  as  the  sole 
exponent  of  the  minds  of  the  parties.  If  it  were  not  for  this  mle^  no 
man  would.be  able  to  protect  himself  by  the  most  solemn  forms  and 
attestations  against  falsehood,  misrepresentation,  and  perjury.  In  this 
matter  the  common  law  and  the  civil  law  are  fully  agreed,  for  contra 
scriptum  testimonium,  non  scriptum  testimonium  non  fertur  is  the  lan- 
guage of  the  Code:  G>de,  lib.  4,  tit  20.  The  cases  upon  this  subject 
are  myriad,  many  of  them  at  first  blush  seem.ingly  inharmonious,  con- 
tradictory, and  irreconcilable  with  the  established  rule  and  with  other 
adjudications.  But  often  the  contradiction  is  only  apparent  and  not 
real,  and  dependent  upon  special  circumstances  which  clearly  bring  the 
case  within  the  recognized  exceptions  of  fraud,  accident,  or  mistake. 
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The  effect  of  the  decisions  in  the  cases  of  Irvin  v.  Irvin, 
Ebetie  v.  Bonafon's  Executors^  and  Wodock  v.  Robinson 
in  establishing  the  principle  that  evidence  of  oral  inducing 
promises,  other  than  those  which  declare  the  uses  to  which 
tlie  instrument  should  be  put,  may  not  be  admitted  to  vary 
or  contradict  the  terms  of  sealed  instruments  is  shown  in 
the  case  of  StuH  v.  Thompson,  154  Pa.  43.  In  an  action 
to  recover  rent  reserved  in  a  lease  the  lessee  offered  to  prove 
that  as  to  a  portion  of  the  sum  of  money  so  reservol  the 
parties  had  agreed  at  the  execution  of  the  lease  that  the 
lessee  could  make  payment  by  boarding  the  lessor,  and  that 
the  lease  had  been  signed  upon  the  faith  of  this  agreement 
The  evidence  was  rejected,  and  upon  appeal  the  Supreme 
Court  said :  "  To  reverse  this  case  would  be  going  further 
than  we  have  ever  yet  gone  in  allowing  a  written  instrument 
under  seal  to  be  contradicted  by  parol  evidence.  We  have 
gone  quite  far  enough  in  that  direction,  especially  in  view 
of  the  law  of  evidence  as  it  now  exists,  which  permits  a 
party  in  interest  to  testify.  The  rent  under  the  lease  was 
reserved  in  money,  and  the  offer  .  .  .  was  to  show  that  at 
least  a  portion  of  the  rent  was  to  be  taken  out  in  boarding. 
This  was  a  direct  contradiction  of  the  terms  of  the  lease,  and 
was  properly  excluded" 

When  attention  is  turned  to  the  recent  development  of  the 
rule  with  respect  to  instruments  not  under  seal  there  is  mani- 
fest the  same  tendency'  to  refuse  to  consider  that  fraud,  ren- 
dering parol  evidence  admissible,  is  established  by  evidence 
of  oral  promises  contemporaneous  with  and  inducing  the 
execution  of  a  written  instrument,  and  where  such  evidence 
has  been  offered  its  rejection  has  been  repeatedly  held  to 

However  judges  and  courts  may  have  differed  in  the  application  of  the 
rule,  no  judge  has  had  the  hardihood  to  deny  it,  or  to  refuse  to  a|^1y  it 
in  a  clear  case,  free  from  the  qualifying  circumstances  which  hring  it 
within  the  operation  of  the  exceptions."  After  an  examination  of 
Hunter  v.  McHose,  100  Pa.  38;  Jackson  v.  Payne,  114  Pa.  67.  and  EberU 
v.  Bonafon's  Exec,  supra,  he  said,  "The  three  cases  which  I  have 
referred  to  should  stand  forever  as  perpetual  landmarks  and  towers 
of  defence  in  this  state  against  all  such  attempts  to  overthrow  the 
solemn  agreetnents  in  writing  of  the  parties  hy  substituting  for  them 
the  nncertflhi  and  perishable  recollection  of  parties  or  bystanders,  or, 
what  Is  perhaps  more  freqtseiftiy  the  case,  their  prevaricating,  dis* 
lioness  tnd  Ittttidnleiit  tliieMentir 
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have  been  warranted.  The  decisions  to  that  effect  are  clear. 
The  difficulty  in  forniulating  the  conclusion  that  parol  in- 
ducing promises  are  not  admissible  (unless  they  prove  the 
use  or  purpose  for  which  the  instrument  was  executed)  is 
due  to  numerous  dicta  that  such  evidence  is  admissible.  It 
is  submitted,  however,  that  the  decisions  now  prevail  over 
these  dicta  and  that  the  tendency  is  to  establish  the  same 
rule  in  cases  of  unsealed  as  in  sealed  instruments.  Intrinsi- 
cally there  is  no  reason  for  making  any  distinction  between 
the  two.  Both  sealed  and  unsealed  instruments  are  subject 
to  modification  in  cases  of  actual  fraud, — fraudulent  mis- 
representation of  fact, — ^and  if  in  the  one  case  evidence  of 
inducing  promises  that  the  parties  might  well  have  incor- 
porated in  their  writings  is  treated  as  no  evidence  of  fraud, 
there  is  no  reason  why  the  same  rule  should  not  obtain  with 
the  other  class  of  instruments.  Where  decisions  and  dicta 
are  so  conflicting,  and  in  the  absence  of  any  clear,  authori- 
tative statement  from  the  Supreme  Court,  one  would  be  bold 
who  would  essay  to  define  the  law  unqualifiedly,  or  who 
would  declare  that  it  is  laid  down  in  any  single  case.  A 
trend  of  authority  is  discoverable,  however,  and  the  current 
tendency  ascertained  not  from  one  but  from  a  number  of 
cases.    No  more  than  this  will  be  attempted. 

The  comparison  of  Hwkestein  v.  Kelly,  139  Pa.  201 
(1890),  with  Dixon-Woods  Co.  v.  Glass  Co.,  169  Pa.  167 
(189s),  will  disclose  the  recent  reactionary  tendency.  The 
facts  of  the  two  cases  are  substantiaUy  alike.  In  each  a  con- 
tractor sued  an  owner  to  recover  the  stipulated  stun  for 
work  done  under  a  building  contract,  providing  for  the  comr 
pletion  of  the  work  by  a  given  date.  In  each  case  there  was 
urged  in  defence  that  the  work  was  not  completed  by  the 
stipulated  time;  and  in  each  the  plaintiff  replied  that  his 
default  was  caused  by  the  failure  of  the  defendant  to  per- 
form an  oral  undertaking  made  by  him  at  the  execution  of 
the  written  contract  upon  the  faith  of  which  he  had  con- 
tracted to  perform  the  work  by  a  given  date;  the  oral  un- 
dertaking in  the  one  case  being  to  construct  a  railroad  switdi 
to  fadlitate  the  delivery  of  materials,  and  in  the  other  being 
a  promise  to  furnish  room  for  the  storage  of  material  to 
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facilitate  performance.  In  the  early  case  the  testinxmjr  of 
the  oral,  contemporaneous,  inducing  promise  was  admitted, 
with  the  result  that  tlie  court  permitted  the  juxy  practically 
to  strike  from  the  written  contract  the  parties'  own  formal 
undertaking.  In  the  latter  case  the  offer  was  rejected  and 
the  Supreme  Court,  affirming  the  court  bdow,  said:  ''As 
plaintiff  had  offered  in  evidence  the  written  agreement,  and 
relied  on  it  as  a  ground  of  recovery,  we  do  not  think  it  was 
competent  to  set  up  a  contemporaneous  parol  agreement  in 
rebuttal  of  defendant's  claim  for  damages.  It  was  not  a 
failure  on  part  of  defendant  to  perform  any  part  of  the 
written  contract,  or  any  act  of  defendant  subsequent  to  it, 
not  intended  by  it,  but  the  offer  was  to  prove  a  failure  to  per- 
form another  and  a  parol  agreqnent,  made  at  the  same  time 
as  the  written  one;  no  fraud  or  mistake  was  allq^ed  which 
would  authorize  a  modification  of  the  writing.  The  intix>- 
duction  in  rebuttal  of  such  new  matter  was  not  warranted 
by  any  rule  of  evidence."  "  No  fraud  was  alleged,*'  wrote 
Judge  Dean.  We  may  ponder  well  over  that  statement 
Does  it  not  mean  that,  contrary  to  Christ  v.  Diffenbach, 
Campbell  v.  McClefiachan,  Coal  Co.  v.  McShain,  and  the 
host  of  early  authorities,  and  the  Huckestein  Case,  as  wdl, 
fraud  is  not  established  by  proof  of  an  oral  contempora- 
ffeous  inducing  undertaking  subsequently  violated,  and  that 
such  evidence  is  hot  admissible  to  vary,  modify,  or  contra- 
dict the  terms  of  written  instruments? 

Too  much  weight  must  not  be  given,  however,  to  a  single 
decision.  The  light  that  seemed  to  shine  for  Judge  Dean  in 
Dixon-Woods  Co.  v.  Glass  Co.  failed  to  illuminate  the  pen 
of  Judge  Williams  when,  two  years  later,  in  Coal  and  Iron 
Co.  V.  Willing,  i8o  Pa.  165  (1897),  he  wrote,  in  quite  the 
same  vein  as  the  judges  of  early  days :  "  The  existence  of  a 
contemporaneous  parol  agreement  between  the  parties  under 
the  influence  of  which  a  note  or  contract  has  been  signed, 
which  is  violated  as  soon  as  it  has  accomplished  its  purpose 
in  securing  the  execution  of  the  paper,  may  always  be  shown 
when  the  enforcement  of  the  paper  is  attempted.  It  is  a 
plain  fraud  to  securt  the  execution  of  an  instrument  by 
lepresentattoos  as  tOt  thf  maoper  in  which  payment  shall  be 
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made  differing  in  important  particulars  from  those  con* 
tained  in  the  paper,  and,  after  the  paper  has  been  signed, 
attempt  to  compel  literal  compliance  with  its  terms,  regard- 
less of  the  contemporaneous  agreement  without  which  it 
would  never  have  been  signed  at  all."  And  this  statement 
of  the  law  that  learned  and  able  judge  declared  was  sus- 
tained by  Martin  v.  KHne,  157  Pa.  473,  and  Martin  v. 
Fridenburg,  169  Pa.  447.  What  forgetfuhiess  of  StuU  v. 
Thompson/^  decided  but  four  years  before  I  what  mis- 
construction of  Martin  v.  Kline  and  Martin  v.  Fridmburgt 
In  Stutt  v.  Thompson  the  court  had  refused  to  hear  oral  evi- 
dence of  inducing  promises  as  to  the  manner  in  which  rent 
reserved  in  a  lease  should  be  paid.  In  Martin  v.  Kline  actual 
fraud  was  proved — ^misrepresentation  of  facts.  In  Martin 
V.  Fridenberg  the  court  clearly  placed  the  decision  upon  the 
ground  that  the  writing  sued  on  was  but  part  of  an  entire 
contract,  the  balance  of  which  was  also  in  writing.  Yet  the 
decision  of  Coal  and  Iron  Co.  v.  Willing  might  have  been 
placed  upon  unquestioned  grounds.  It  was  an  action  upon 
promissory  notes  liability  upon  which,  it  was  orally  agreed, 
was  to  arise  only  upon  the  occurrence  of  certain  contingen- 
cies. It  is  universal  law  that  the  existence  of  any  separate 
oral  agreement,  constituting  a  condition  precedent  to  the 
attaching  of  any  obligation  under  a  contact,  may  be  proved.** 

The  reactionary  tendency  was  not  stayed  by  Iron  Co.  v. 
Willing,  however.  When  next  the  question  arose  in  Storage 
Co.  V.  Speck,  194  Pa.  126  (1899),  the  rule  of  Wodock  v. 
Robinson  and  Irvin  v.  /mn,  which  those  decisions  laid 
down  for  sealed  instruments,  was  applied  to  an  unsealed 
instrument,  just  as  was  done  in  DixotirWoods  Co.  v. 
Glass  Co. 

In  the  Storage  Company  case  action  was  brought  to  re- 
cover for  the  storage  of  whiskey  under  warehouse  receipts 

"  154  Pa.  43  (1893).    Sec  page  6»  above. 

•Stephens,  Digest  of  the  Law  of  Evidence,  Art.  90.  para.  3-  The 
effort  in  the  case  was  to  prove  that  the  notes  were  given  merely  a« 
collateral  security,  to  be  used  only  after  other  security  was  exhausted. 
The  decision  might  also  have  been  based  upon  our  Pennsylvania  rule 
that  the  use  to  which  a  note  may  be  put  may  be  proved  by  parol;  cl. 
page  628,  infru. 
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providing  for  the  payment  of  storage  charges  every  six 
months.  The  trial  court  refused  to  admit  evidence  offered 
by  the  defendant  to  prove  that  he  was  induced  to  enter  into 
the  contract  with  the  plaintiff  upon  the  faith  of  an  oral  agree- 
ment that  charges  should  be  paid  only  when  the  whiskey  was 
withdrawn  from  storage.  Chief  Justice  Sterrett,  upon  ap- 
peal, after  quoting  at  length  from  Martin  v.  Berens,  IVodock 
V.  Robifison,  and  Irvin  v.  Irvin,  said:  **.  .  .  there  is  no 
reference  in  any  of  said  papers  to  the  oral  agreement  set  up 
by  the  defendant,  or  to  any  of  its  terms;  nor  was  there  any 
evidence  introduced  or  offered  for  the  purpose  of  explaining 
the  omission,  or  of  showing  that  it  was  not  intentional,  or 
that  it  was  caused  by  fraud  or  mistake.  Neither  of  the  ex- 
cluded offers  of  nndcnce  went  any  further  than  to  show  thai 
the  ivhiskey  was  stored  on  the  faith  of  the  alleged  oral  agree- 
ment/*  Here,  at  length,  i$  a  clear  intimation  from  the 
court  that  the  broad  class  of  oral,  inducing  agreements  are 
not  admissible  to  vary  or  contradict  the  terms  of  written  in- 
struments, and  that  the  violation  of  such  agreements  does 
not  constitute  fraud.  The  language  of  tlie  court  all  the 
more  strongly  sustains  that  position  in  view  of  the  fact  that 
the  appellant  relied  upon  the  old  rule  under  which  sudi 
inducing  agreements  were  admissible  and  cited  in  support 
thereof  Thomas  v.  Loose,^^  Walker  v.  France,^^  and  others 
of  the  cases  supporting  the  old  rule. 

Despite  the  plain  language  of  Storage  Co.  v.  Speck,  and 
despite  his  own  opinion  in  Dixon-Woods  Co.  v.  Glass  Co., 
from  which  quotation  was  made  above,**  Judge  Dean  said 
in  SutcWs  Estate,  201  Pa.  305  (1902)  :  "  The  rule  in  this 
state,  as  we  have  endeavored  to  adhere  to  it,  is  comprehen- 
sively announced  thus,  in  Thomas  &  Sons  v.  Loose,  1 14  Pa. 
35 :  '  Parol  evidence  is  admissible  of  a  contemporaneous 
oral  agreement  which  induced  the  execution  of  a  written 
contract,  though  it  may  vary,  change,  or  reform  the  instru- 
ment. ..."  That  statement,  as  was  a  similar  one  by  the 
same  judge  in  Ogdcn  v.  Traction  Co.,  202  Pa.  481  (1902), 
was  mere  dictum;   but  it  shows  the  doubt  with  which  not 

•114  Pa.  35.    See  page  615  above.  •  iia  Fa.  a^j. 

"  Page  6ji. 
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only  the  Supreme  Court  as  a  body,  but  its  members  indi- 
vidually, regard  the  rule  under  discussion.  Yet  it  was  the 
decision  of  the  same  judge,  Dean,  in  the  late  case  of  Fuller 
V.  Luttf,  207  Pa.  101  (1903),  which,  following  in  the  line 
of  his  decision  in  Dixon-Woods  Co.  v.  Glass  Co.,  has  ap- 
parently settled,  the  course  of  the  law.  One  other  recent 
decision  besides  Fuller  v.  Law  merits  attention,  that  of 
Krueger  v.  Nicola,  205  Pa.  38  (1903).  Those  two  cases, 
in  connection  with  the  cases  discussed  above,  seem  to  estab- 
lish definitely  that  the  law  is  as  it  was  ruled  in  Storage  Co. 
V.  Speck. 

In  Krueger  v.  Nicola  Mr.  Justice  Brown  wrote:   "To 
contradict  or  vary  the  terms  of  a  written  contract  by  an 
oral,  contemporaneous  agreement  between  the  parties  there 
must  be  allegation  as  well  as  proof,  not  only  of  it,  but  of  its 
omission  through  fraud,  accident,   or  mistake  from  the 
writing."     In  Fuller  v.  Law  the  defendant  in  an  action 
upon  a  promissory  note  offered  testimony  of  an  oral  agree- 
ment of  the  plaintiff  contemporaneous  with  and  inducing 
its  execution,  that  payment  was  to  be  made  from  the  divi- 
dends upon  stock  in  a  corporation  which  had  failed  to  de- 
clare or  pay  dividends.    The  offer  was  rejected,  and,  upon 
appeal,  Mr.  Justice  Dean  said:    "...  the  court  below 
placed  its  ruling  on  the  ground  that  the  offer,  even  if  sus- 
tained, was  not  proof  of  such  fraud,  accident,  or  mistake  in 
the  execution  and  delivery  of  the  writing  as  rendered  it 
admissiUe.    In  this  the  court  was  correct ;  the  proposed  evi- 
dence amounted  to  nothing  more  than  an  offer  to  prove  an 
independent  parol  contract,  that  the  note  was  to  be  paid  in 
another  method  than  that  expressed  on  its  face.    Itisstrain- 
ing  both  legal  and  moral  definitions  to  call  the  mere  failure 
to  perform  an  oral  promise  to  accept  payment  in  a  particular 
form  a  fraud ;  dishonest  it  may  be,  but  it  is  no  more  z  legal 
fraud  than  the  immediate  collection  of  a  past  due  debt^oo 
which  the  creditor  has  orally  promised  the  debtor  indul- 
gence   As  there  was  no  fraud  in  the  creation  of  the  instru- 
ment, nor  in  not  waiting  until  the  dividends  ?"  *e  stodc 
paid  ft,  ft  comes  under  the  ruHngs  . . .  holdmg  that  evidence 
of  fraud,  accident,  or  mistake  can  alone  successfully  contra^ 
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diet  or  set  asid^  the  writing/'  Hcre»  again,  Jik^  Dean 
declares  that  the  violation  of  an  oral,  contenq)oraneous»  in- 
ducing agreement  does  not  constitute  fraud,  and  that  sudi 
evidence  is  not  admissible.  His  opinion  is  in  line  widi 
Storage  Co.  v.  Speck,  and  his  own  opinion  in  DixofirWoods 
Co.  V.  Glass  Co.  It  lays  deserved  emphasis  upon  die  prin- 
ciple that  misrepresentation  of  intention  or  mere  breadi  of  a 
promise  is  not  fraud,  and,  the  language  of  Judge  Williams 
in  Coal  and  Iron  Co.  v.  Willing  to  the  contrary  notwidi- 
standing,  it  holds  with  Sttdl  v.  Thompson  that  the  manner 
of  making  payment  as  provided  in  the  written  instrument 
may  not  be  altered  by  evidence  of  an  oral  inducing  agree- 
ment 

Fnmi  this  review  of  the  authorities,  the  reactionary  ten- 
dency of  the  Supreme  Court  is  made  manifest**  Indeed, 
Judge  Dean,  in  Fuller  v.  Law,  leaves  the  intention  of  the 
court  in  no  doubt  when  he  says :  "  Since  the  legislation  •  • .. 
allowing  the  parties  to  sudi  \i.e.,  written]  instruments  to 
testify  in  their  own  behalf,  we  have  endeavored  to  save  what- 
ever is  left  of  the  rule  '  that  parol  evidence  is  inadmissible 
to  vary  or  contradict  written  instruments'  by  somewhat 
more  rigid  rulings  vending  to  exclude  parol  evidence.  We 
concede,  success  in  that  direction  has  not  as  yet  been  what 
we  hoped  for."  While  it  seems  that  no  longer  may  the 
broad  class  of  oral,  contemporaneous,  inducing  promises  be 
given  in  evidence  to  contradict  or  vary  the  terms  of  written 
instruments,  yet  the  courts  have  consistently  maintained  the 
narrower  rule  that  when  the  oral  promise  or  undertaking, 
relates  to  and  defines  the  use  to  which  the  instrument  may 
be  put  the  evidence  is  admissible.    It  is  in  the  reconsidera- 

*  Little  light  can  be  gained  by  a  study  of  the  dedsions  of  the  Saperior 
Court  That  court,  esUblished  at  a  time  when  the  reactionary  ten- 
dency of  the  Supreme  Court  had  hardly  gotten  under  way,  adopted  the 
rule  as  laid  in  the  old  cases,  and  has  continued  to  affirm  it,  apparcotlj 
miaware  of  any  change  in  the  attitude  of  the  Supreme  Court  la 
Smith  V.  Harvey,  4  Pa.  Super.  377  (i897)»  Judge  Smith  held  that  any 
oral  agreement  contemporaneous  with  and  inducing  the  executioQ  ca 
a  written  agreement  may  be  proved  although  it  vary  or  diange  the 
written  tcrma.  The  same  rule  was  followed  in  Osborng  v.  WmtUy,  8 
Pfe.  Super,  m;  Harr^m  Co,  v.  Swoope,  16  Pa.  Super.  451;  ComwMm- 
wtoUk  TUieCtK  ▼.  Foir,  ra  Pa.  Super.  flS;  Myers  v.  Kipp,  ao  Pil 
Super.  3ti,  aai  olher  Supertar  Court  cases. 


THB  ADMISSIBILITY  OP  EVIDENCX.  627 

tion  of  this  rule  and  in  its  restatement,  after  critical  exami- 
natron,  that  there  is  something  yet  to  be  achieved  by  tfie 
Supreme  Court  in  the  execution  of  its  purpose  avowed  in 
Fuller  V.  Law. 

The  reasonmg  on  which  Judge  Bell,  in  Rearick  v.  Swrng" 
hart,^^  and  Judge  Tilghman,  in  Miller  v.  Henderson,^*  de- 
clared that  oral  evidence  was  admissible  to  prove  the  use  to 
which  the  parties  agreed  that  the  written  instrument  slicMli 
be  put,  is  iht  same  as  that  on  which  the  broad  class  of  ord 
inducing  agreements  were  declared  to  be  admissible.  Fraud 
was  thought  to  be  established  by  the  violation  of  eitfier  off 
such  agreements.  In  the  language  of  the  cases  the  fraudu- 
lent use  of  a  written  instrument  may  be  proved  by  evidence 
of  oral  agreements  inducing  its  execution  and  stipulating 
for  the  use  to  which  the  instrument  should  be  put  Inas- 
much as  the  evidence  in  such  cases  establishes,  not  the  state- 
ment or  representation  of  facts  on  the  basis  of  which  the 
contract  is  made,  but  an  undertaking  or  promise  as  to  future 
action  for  which  provision  might  well  be  made  in  the  writii^, 
which  is  supposed  to  contain  the  mutual  stipulations  of  the 
parties  for  their  future  conduct  and  relations,  the  objections 
to  the  admission  of  parol  evidence  to  establish  the  use  to 
which  the  instruments  may  be  put  are  as  strong  as' the  ob- 
jections to  the  admission  of  oral  testimony  to  prove  any 
other  inducing  promise. 

When  the  cases  are  examined  in  which  the  parol  evidence 
was  admitted  upon  the  ground  that  it  established  the  use  to 
which  the  instrument  may  be  put,  it  appears  that  in  many  of 
them  the  evidence  establishes  a  condition  precedent  to  tfie 
existence  of  any  obligation  under  the  instrument;  in  others 
the  evidence  establishes  what  may  be  literally  called  the  use 
to  which  the  instrument  may  be  put,  as,  for  instance,  that  it 
was  given  as  collateral  security  against  a  particular  liability, 
while  in  others  the  evidence  establishes  a  mere  indudi^ 
agreement  which  relates  in  no  way  to  the  use  to  whidi  the 
instrument  may  be  put  or  the  purpose  for  which  it  was  given, 

••  II  Pa.  233.    Sec  iMLge  610  above. 
*  10  S.  and  R.  2901 
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although  the  court  places  the  admission  of  the  testimony 
upon  that  ground 

When  parties  at  the  time  of  the  execution  of  a  written  in- 
strument orally  agree  that  its  operation  shall  be  dependent 
upon  the  occurrence  of  a  stipulated  contingency,  until  which 
time  no  obligation  under  the  instrument  shall  attach,  it  Is 
general  law  that  parol  evidence  to  establish  such  an  oral 
agreement  is  admissible.^*  Such  evidence  does  not  vary,  or 
contradict  the  terms  of  the  writing;  it  merely  establishes  the 
conditicMis  under  which  it  becomes  operative.  No  criticism 
can  be  placed  upon  the  admission  of  such  testimony  in  the 
cases  that  have  arisen  in  Pennsylvania,  but  its  admission 
should  be  placed  upon  that  ground,  in  Rearick  v.  Swine- 
hart*''  where  the  liability  of  the  defendant  under  a  written 
agreement  was  conditioned  upon  an  event  that  had  not 
occurred,  Judge  Bell  said :  ''  It  is  enough  that  ...  an 
attempt  is  made  to  wrest  the  instrument  to  a  purpose  not 
contemplated,  or  use  it  in  violation  of  the  accompanying 
agreement  It  is  as  much  a  fraud  to  obtain  a  paper  for  one 
purpose,  and  use  it  for  a  different  and  unfair  purpose,  as  to 
practise  falsehood  or  deceit  in  its  procurement^'  There  is 
no  more  fraud  in  attempting  to  enforce  liability  in  sudi  case 
than  there  is  in  any  other  case  where  no  liability  exists.  The 
attempt  may  be  in  breach  of  the  contract  stipulating  the  con- 
tingencies upon  whose  happening  liability  is  to  accrue,  but 
breach  of  contract  is  not  f  raud.^* 

The  second  class  of  these  so-called  fraudulent  use  cases 
comprises  those  in  which  a  bond  or  note  is  made  or  endorsed 
for  a  specific  purpose,  and  the  use  to  which  the  instrument 
may  be  put  is  expressly  agreed  upon  orally.  Under  our  rule 
oral  evidence  is  admissible  to  establish  the  use  agreed  upon, 
and  any  other  use  will  be  prexxnted  by  the  courts.    Bona  fide 

''Stephens:  Evidence,  Article  90;  cf  lb.,  illttstntions  f  and  g  and 
cases  cited.    Wharton:  Evidence,  1927. 

**  II  Pa.  233.    Sec  page  609  above. 

*For  other  casc^  where  the  oral  evidence  admitted  established  a 
condition  precedent  to  the  attaching  of  any  obligation  under  the  writiiig^ 
see  Davidson's  Executors  v.  Young,  167  Pa.  265,  similar  in  facts  to 
Rearick  v.  Swinehart,  and  Ayer^s  Afp.,  28  Pa.  17a  Compare  also 
Clinch  Valley  Coal,  etc.,  Co,  v.  IVillmg,  180  Pa.  165,  and  Mariim  v. 
Ftidenberg,  169  Pa.  447- 
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holders  of  negotiable  tnstruments  for  value,  ignorant  of  oral 
restrictions  made  by  the  maker  or  endorser  as  to  their  use, 
may,  of.  course,  enforce  them  according  to  their  legal  tenor, 
but  all  other  parties  are  bound  by  the  oral  stipulations.  Thus 
in  Bank  v.  Dunn,  151  Pa.  228,  a  typical  case,  the  accommo- 
dation maker  of  a  note  delivered  it  to  the  payee  with  the  re- 
striction that  he  use  it  to  obtain  a  loan.  Instead  of  using  it 
in  that  manner  he  pledged  it  with  the  plaintiff  as  security  for 
an  antecedent  debt.  Recovery  upon  the  instnmient  was  not 
permitted.  "  The  expression  of  this  one  purpose  was  the 
exclusion  of  every  other,  and  a  restriction  upon  the  manner 
in  which  the  note  should  be  used,"  said  the  court.  Numerous 
other  cases  establish  the  same  rule,  although  the  general  law 
elsewhere  is  that  such  oral  agreements  between  parties  to 
negotiable  instruments  are  inadmissible.^*  Frequent  appli- 
cation of  the  rule  is  made  in  cases  where  upon  the  execution 
of  a  bond  accompanying  a  mortgage  it  is  orally  agreed,  as 
the  inducement  for  the  execution  of  the  bond,  that  general 
liability  upon  the  bond  shall  be  restricted,  the  amount  of  the 
bond  to  be  collected  out  of  the  mortgaged  land  and  no  per^ 
sonal  liability  incurred.^ 

The  rule  that  evidence  of  oral  inducing  agreements  as  to 
the  use  to  which  written  instruments  may  be  put  is  ap- 
parently firmly  established  in  our  Pennsylvania  law.  At  this 
late  date,  perhaps,  the  courts  cannot  retrace  their  steps  and 
declare  such  evidence  inadmissible;  but  they  can  exercise 
closer  supervision  over  the  evidence  offered  under  that  rule 
and  reject  it  where  it  fails  to  establish  what  is  literally  the 
use  to  which  the  instrument  may  be  put,  or  a  condition  pre- 
cedent. In  their  broad  construction  of  the  rule  they  have 
admitted  testimony  which  established  an  ordinary  inducing 
agreement  in  conflict  with  the  terms  of  the  instrument  upon 


•Other  Pennsylvania  cases  include  Miller  v.  Henderson,  10  S.  and 
R.  290;  Lyon  v.  Bank,  14  S.  and  R.  383;  HulU  v.  Wright,  x6  S.  and 
R.  345 ;  On  V.  Oyer,  106  Pa.  6^  and  Heist  v.  Tobias,  182  Pa.  442.  In 
Martin  v.  Cole,  104  U.  S.  30,  the  authorities  are  reviewed  and  the  pre- 
vailing rule  is  defined. 

'^ Irwin  V.  Shoemaker,  8  W.  and  S.  75;  Grtenaualt  v.  Kohne,  85  Pa. 
369;  Hoopes  V.  Beale,  90  Pa.  82;  Schweyer  v.  Walbert,  190  Pa.  334p 
and  Wheatley  v.  Neidich,  24  Pa.  Super.  19B. 
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the  ground  that  a  ''  fraudulent"  use  was  thus  prevented, 
although  the  evidence  failed  to  establish  either  a  condition 
precedent  or  a  restriction  upon  the  use  to  which  the  instru- 
ment should  be  put.'^  There  is  a  sense  in  which  an  attempt 
to  enforce  the  terms  of  a  written  instrument,  despite  an  oral 
inducing  agreement  at  variance  therewith  and  not  relating 
to  the  intended  use  of  the  instrument,  may  be  said  to  be  an 
abuse  of  the  instrument.  If  oral  evidence  is  admissible 
to  show  all  such  ''  abuses/'  then  all  oral  inducing  agreements 
are  admissible  although  they  establish  neither  an  agreement 
restricting  the  use  of  the  written  instrument,  nor  a  condition 
precedent.  The  abuse  in  such  case  consists  in  an  attempt  to 
enforce  the  instrument  as  it  is  written,  and  not  in  actually 
using  it  in  another  than  the  exclusive  manner  agreed  upon. 
Unless  the  courts  resolutely  exclude  all  stKh  evidence  the  rule 
under  which  inducing  agreements  restricting  the  use  of  the 
instrument  is  admissible  will  be  so  extended  as  to  include 
all  oral,  contemporaneous  inducing  agreements. 

Much  has  been  done  by  the  Supreme  Court  in  narrowing 
the  peculiar  Pennsylvania  exception  to  the  parol  evidence 
rule.  It  has  called  attention  to  the  reasons  that  make  for 
closer  adherence  to  the  strict  rule.  It  has  declared  that  the 
broad  class  of  oral  inducing  promises  are  not  admissible  to 
vary,  alter,  or  contradict  the  terms  of  sealed  instruments. 
Recent  decisions  seem  to  establish  the  same  rule  for  written 
instruments  not  under  seal.  Assuming  this  to  be  the  present 
state  of  the  law,  it  can  be  asserted  that,  as  in  other  jurisdic- 
tions, so  in  Pennsylvania,  except  to  prove  fraud,  accident, 
or  mistake,  parol  evidence  is  not  admissible  to  alter,  vary, 
or  contradict  the  terms  of  a  written  instrument,  save  only 
that  in  the  one  case  where  such  evidence  establishes  an  oral 
agreement  contemporaneous  with  and  inducing  the  execution 
of  the  written  agreement  and  restricting  the  use  to  which  it 
may  be  put,  such  evidence  is  still  admissible.  Much  remains 
yet  to  be  done  by  the  Supreme  Court.  An  authoritative 
statement  from  it  defining  the  law  is  needed;   and,  if  the 

«S«e  nmtkm»  v.  Gm$,  7  f^.  Tt7;   Lippincott  v.  fVhiiman,  93  Pk. 
mni  dug  C«.  9.  S^ammi,9m  Bt.JiflL 
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definition  accord  wfth  the  above  conclusions,  it  should  re* 
strict  the  admission  of  oral  inducing  agreements  to  cases  in 
which  they  establish  either  a  condition  precedent  to  the 
attaching  of  any  obligation  under  the  instrument,  or  a  re- 
striction upon  the  manner  in  which  the  instrument  may  be 
used.  In  admitting  testimony  for  the  last-named  purpose 
we  still  are  at  variance  with  the  general  rule  elsewhere;  but 
the  rule  seems  to  be  too  firmly  embedded  in  our  law  to  be 
dislodged.  It  should  not  be  extended,  however,  nor  should 
it  be  so  loosely  construed  that,  under  the  pretext  of  estab- 
lishing an  oral  agreement  restricting  the  use  to  which  a 
written  instrument  may  be  put,  skilful  counsel  may  be  per- 
mitted to  prove  an  oral,  inducing  agreement  that  provides 
nothing  as  to  the  use  of  the  instrument 

Stanley  Fols. 
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Michael — Peter  the  Great. 

PART  m.* 

Upon  the  death  of  Feodore  (1598)  the  signs  of  an  im- 
pending debacle  were  so  positive  that  few  men  had  any  hooe 
for  the  future  unity  of  Russia.  Indeed,  had  not  the  Chris 
tian  faith  been  so  embedded  among  all  classes  it  is  probable 
that  all  the  heroic  deeds  for  national  cohesion  would  have 
gone  for  naught.  In  the  d^sarroie  following  the  realization 
that  the  House  of  Rurik  was  ended  the  people  first  looked 
to  the  Patriarch  Job  for  guidance  until  the  question  of  suc- 
cession could  be  settled.  There  were  also  the  traditional  pa- 
triarchal characteristics  of  autocratic  government  to  be  con- 
sidered in  dealing  with  the  masses.  The  chief  of  a  great 
family  had  passed  away  and  no  elder  survived  to  assume 
the  headship.  The  Catholics  of  Poland  menaced  on  the 
west,  Islam  pressed  on  the  east,  Orthodox  Russia  had  strife 
within  her  own  tent,  wept  and  would  not  be  comforted. 

Thus  was  inaugurated  the  fifteen  years  of  Russian  his- 
tory known  as  the  "  Period  of  Troubles''  (smutnoye 
vremya),  marked  by  the  convulsions  incident  to  tfie  extinc- 
tion of  an  old  regime  of  absolutism,  ignorance,  and  supersti- 
tion and  the  birth  of  a  new,  enlightened,  and  progressive 
d3masty.  Law,  order,  and  political  rights  gained  little 
affirmatively  during  this  period  but  profited  much  negatively 
by  the  destruction  of  theories  that  had  become  impracticable 
and  oppressive. 

It  is  significant  in  its  radicalism  that  the  man  selected  to 
succeed  Feodore  was  Boris  Godunov  (i  598-1605),  of  Tar- 
tar descent.  It  was  inevitable,  however,  that  he  should  not 
found  a  Russian  dynasty  and  that  he  should  be  tormented 
by  his  past  cruelty  in  the  form  of  a  false  pretender  who 

*  For  Parts  I  and  II,  see  numbers  of  the  American  Law  Registee 
for  March  and  April,  1904. 
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claimed  to  be  that  second  son  of  Ivan  IV»  Dmitri,  victim  of 
a  foul  murder  during  the  regency  of  Boris,  for  which  history 
holds  him  accountable.  The  attachment  of  the  people  to  the 
ancient  Rurik  line  probably  explains  the  readiness  witfi 
which  the  False  Dmitri  was  accepted  after  the  death  of  Boris 
and  the  rejection  of  the  latter's  son.  At  any  rate,  it  was  a 
further  manifestation  of  the  unsettled  condition  of  govern- 
mental affairs,  as  were  also  the  subsequent  factional  choice 
of  Vassili  Shuiski,  the  temporary  domination  of  other 
«^rinces,  the  dallying  with  Sweden,  and  the  partial  acceptance 
of  the  Polish  union.  Nor  were  the  nation's  tribulations  by 
any  means  all  political.  Famine  desolated  the  countiy  and 
demoralized  all  classes.  The  plague  appeared  and  decimated 
vast  districts.  Orthodoxy  itodf  could  no  longer  be  relied 
on.  Each  successful  partisan  elevated  a  new  Patriarch  and 
the  dergy  submerged  discipline  in  the  sea  of  political  in- 
trigue. The  starving  and  plague-stricken  serfs  deserted 
their  impoverished  masters  and  inaugurated  a  brigandage 
that  spread  throughout  the  country--even  to  the  very  gates 
of  Moscow.  Other  pretenders — always  with  the  name  of 
Dmitri-^launched  their  political  barks  on  the  surging  main 
of  Russian  desolation  and  misfortune,  to  meet  the  same  dis- 
asters as  their  predecessor.  The  Poles  by  crafty  statesman- 
ship and  specious  argument  progressed  so  far  as  to  get  pos- 
session of  Moscow  and  to  obtain  the  sanction  of  the 
noblesse  for  uniting  the  warring  Russian  units  and  Poland 
under  Ladislaus,  son  of  King  Sigismund  III.  National 
unity  was  suspended.  The  titular  Tzar,  Shuiski,  was  a  pris- 
oner in  Poland,  the  rightful  Patriarch,  Hermogen,  was  also 
a  captive,  the  Swedes  were  at  Novgorod,  rival  princes 
held  other  cities,  the  Poles  were  in  the  Kremlin,  and  die  high 
nobility  of  Moscow  were  in  the  pay  of  Sigismund.  Every- 
where marauding  bands  pillaged  the  cities,  tortured  the 
inhabitants  of  the  country  districts,  and  desecrated  the 
churches.  Tlie  crisis  was  reached.  "  Ce  pays  habitui  i  etre 
gouveme  autocratiquement  n'avait  plus  de  gouvemement''  ^ 
The  clergy  sounded  the  slogan :  Orthodoxy  was  in  dan- 
ger; the  Kremlin  was  being  profaned  by  the  impious  wor- 

*  Rimbaad— H<flotV#  de  Is  RnssU. 
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ship  of  Polish  Catholics.  The  monks  of  the  Trotisa  (Trin- 
ity), the  monastic  holy  of  holies  of  Great  Russia,  suiq)orted 
by  its  fabulous  wealth  and  its  two  hundred  and  fifty  years  of 
history  and  religious  prestige,  sent  to  all  the  large  cities 
highly  impassioned  letters  to  be  read  before  the  assembled 
people  calling  upon  them  to  save  Russia.  The  warmth  of 
the  patriotic  flame  that  swept  the  country  is  emphasized  in 
the  combined  leadership  of  Minin,  the  butcher  of  Nijni 
Novgorod,  and  Prince  Pojarsky  ojf  the  haute  noblesse  of 
Starodub.  This  rise  of  the  people  of  all  classes  resulted  in 
the  Poles  being  driven  from  the  country  (1612)  and  the 
comparativie  restoration  of  national  cohesion  and  order. 
Thus  were  the  loins  of  the  great  Slavonic  nation  strained 
in  giving  birth  to  the  new  Russia. 

After  freeing  the  country  from  foreign  foes  and  establish- 
ing firm  control  of  internal  malcontents  the  awakened  peofde 
at  once  prepared  to  establish  a  stable  government  by  the 
general  voice. 

The  writs  commanding  the  selection  of  delegates  to  the 
''  General  Council  of  the  Land"  (Zemski  Sober)  emanated 
from  Pojarsky  as  head  of  the  army.  It  appears  from  sudi  as 
are  still  preserved  that  representatives  to  the  ntmiber  of  **  two 
or  three''  were  sent  from  each  of  the  estates,  or  national 
classes,  as  follows :  the  superior  clergy,  the  higher  nobility, 
the  lower  clergy,  the  lower  nobility  (ministerial  or  knightly 
class),  the  three  Guilds  of  Moscovite  merchants,  the  citizens 
of  different  urban  districts,  and  the  rural  and  village  peas- 
ants of  the  State  lands  called  the  "  black  hundreds.'' 

The  writs  were  directed  to  the  voivodes  (provincial  gov- 
ernors) and  to  the  goubnii  starosti  (district  chiefs),  who 
assembled  the  different  classes  and  reported  the  results  of  the 
respective  elections.  The  place  of  meeting  of  this  great 
Sobor  according  to  the  writs  was  Yaroslav,  but,  following 
the  army,  the  real  assembly  took  place  at  Moscow,  "  where 
it  sat  in  common  with  the  bbyars  of  the  council,  the  high 
commission  of  the  clergy  (Osviaschenni  Sobor),  and  the 
representatives  of  the  regular  and  irregular  militaiy  forces, 
that  is,  the  Streltzi  and  the  Cossadcs."  « 
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This  was  the  assembly  that  on  February  21,  1613,  elected 
as  Tzar  of  Russia  the  fifteen-year-old  boy,  Michael  Feo- 
dorovich  Romanov  (1613-1645),  founder  of  the  existing 
dynasty. 

The  Slavophiles  point  with  pride  and,  indeed,  with  truth, 
.  to  the  many  ancient  Slavonic  elements  involved  in  this  Na- 
tional Assembly  and  its  work.  It  was  certainly  a  revival  of 
the  long-neglected  choice  of  a  ruler  by  popular  election  so 
distinctly  elemental  among  the  early  Slavs.  It  is  true  that 
Boris  Godunov,  Vassili  Shuiski,  and  even  Ladislaus  the 
Pole,  had  received  the  sanction  of  assemblies,  but  in  no  wise 
could  they  be  claimed  to  have  represented  the  "  voice  of  Ae 
land''  (Zemskii  prigavor).  This  Sobor,  however,  seems  to 
have  been  the  most  truly  representative  body  that  imited 
Russia  has  ever  had. 

The  determination  to  select  only  a  Russian  was  mani- 
fested by  the  adoption  of  a  law  at  the  outset  that  no  foreign 
prince  should  be  considered  eligible.  Slavonic  tradition 
probably  had  also  much  to  do  with  the  selection  of  Michad. 
As  the  great  nephew  of  Anastasia  Romanov,  one  of  the 
wives  of  Ivan  the  Terrible,  he  was  connected  with  the  Rurik 
line.  His  father,  Feodore  Romanov,  better  known  by  his 
religious  name  of  Philaret,  had  been  forced  to  become  a 
monk  by  Boris,  who  feared  his  popularity.  His  mother  had 
retired  to  a  cloister.  He  thus  appeared  with  a  small  family 
following,  and  as  the  new  sovereign  he  would  therefore 
have  to  distribute  but  few  beneficiary  donations  of  crown 
lands.  The  favor  of  the  boyars  doubtless  resulted  from  the 
hope  that  his  youth  and  the  absence  of  Philaret  as  a  prisoner 
of  the  Poles  would  make  control  easy.  This  last  supposi- 
tion is  supported  by  the  fact  that  Michael  became  Tzar  on 
definite  terms  imposed  by  the  Sobor  amountifig  to  a  Charter 
of  Privileges  to  the  nobility.  Some  writers  deny  any  con- 
dition or  limitation,  but  the  weight  of  authority  is  affirma^ 
tive.  Gregory  Kotoschichin.  the  Russian  refugee  in 
Sweden,  who  wrote  Russia  Under  the  Reign  of  Alexis 
Michaelovitch  (1666),  leaves  no  doubt  of  limitations  having 
been  imposed  on  Michael.  Fokkerodt,  the  Swedish  his- 
torian, is  also  authority  to  the  same  effect     Stralenberg, 


636  RUSSIAN   CIVIL  LAW. 

author  of  Hisiorisch-Geographische  Beschreibung  der 
Nordl.  und  Oest,  Theile  von  Europa  und  Asien,  puUished 
at  Stockholm  in  1703,  gives  the  exact  conditions  upon  which 
Michael  was  elected,  as  follows:  (i)  to  uphold  Russian 
Orthodoxy;  (2)  to  forget  and  forgive  all  past  injuries  to 
his  family;  (3)  to  make  no  new  laws,  alter  no  old  ones,  nor 
initiate  any  important  measure  that  might  abrogate  existing 
laws  or  suspend  the  legal  proceedings  of  the  courts  of  jus- 
tice, and  (4)  to  begin  no  wars,  make  no  treaties  of  peace, 
levy  no  taxes.  All  of  the  powers  thus  taken  from  him  were 
to  be  vested  in  the  country  as  represented  by  the  ZemsU 
Sober. 

The  resemblance  of  these  constitutional  limitations  to 
those  established  by  the  Magna  Charta  and  the  statute  of 
Edward  the  First,  de  tallagio  non  concedendo,  will  at  onoe 
be  noted  by  the  English  common  law  student  The  com- 
parative subsequent  force  of  those  principles  in  the  two 
countries  presents  an  interesting  study. 

That  the  Sobor  was  in  quasi-permanent  session  at  Moscow 
during  the  whole  refgn  of  Michael  is  unquestionable,  as 
likewise  its  active  participation  in  the  government  Public 
acts  contained  this  formula :  "'  According  to  our  order 
(ukase)  and  the  decision  of  the  whole  land  (po  vsei  Zem- 
skiiprigovor).*' 

The  real  strength  of  the  first  Romanov  appeared  whenjiis 
father,  Philaret,  was  released  by  the  fourteen  years'  armis- 
tice with  the  Poles  and  was  appointed  Patriarch  upon  the 
nomination  of  the  Sobor  ( 161 8).  Father  and  son  joined  in 
the  great  work  of  re-establishing  the  security  of  the  State 
and  the  supremacy  of  the  Orthodox  faith.  State  and  Churcfa 
had  never  been  so  actually  and  officially  united  In  the  pub- 
lic acts  the  Tzar  and  die  Patriarch  were  equally  styled 
"  Veliki  Goscudar^*  (Great  Lord)  and  all  orders  were  de- 
clared as  resulting  from  their  mutual  decision.  ''  The  fad 
is,  that  the  rising  of  1612,  which  ended  in  the  withdrawal 
of  the  Poles  from  Moscow  and  the  elevation  of  a  genuine 
Russian  to  the  throne,  took  place  as  much  in  favor  of  Orth- 
odoxy as  in  favor  of  upholding  national  independence.''* 

*KsmUyiky^Russiam  PoKHcat  InsHiutions. 
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In  the  thirty-two  years  that  Michael  reigned  so  intent  were 
he  and  his  father  on  firmly  fixing  the  political  and  religious 
bases  of  his  empire  that  little  attention  was  paid  to  the  gen- 
eral civic  condition  of  the  masses.  During  the  "  Period  of 
Troubles''  martial  law  had  practically  existed  throughout  the 
country  except  in  the  early  days  of  Boris  and  during  the 
short  supremacy  of  Shuiski.  So  far  as  possible  the  custom- 
ary law,  which  had  always  been  allowed  full  sway  outside  of 
cities,  continued  its  force  through  the  local  self-government 
instruments,  the  ancient  mir  and  the  volost.  Indeed,  it  will 
be  recalled  that  the  substantive  law  of  the  village  commune 
had  rarely  been  interfered  with.  Even  the  radical  reforms  of 
Ivan  IV  and  his  Sudebnik  went  no  farther  than  to  give  new 
names  and  new  officers  to  the  rural  courts  in  which  the  rights 
of  sixty  per  centum  of  the  Russian  people  were  enforced. 
The  great  body  of  laws  touching  almost  every  phase  of  rights 
of  property  and  of  family  which  were  from  ancient  times 
administered  through  the  mir  and  the  volostnoi  sud,  or 
peasants'  court,  and  but  little  of  which  ever  assumed  written 
form,  were  too  firmly  fixed  to  be  uprooted.  Those  laws  were 
as  much  a  part  of  the  soil  as  those  stolid  paysans  among 
whom  they  represented  absolute  and  complete  justice.  No 
legislator  had  been  bold  enough  to  abrogate  them  or  abolish 
the  system  of  their  administration  and  but  few  had  dared  to 
attempt  any  material  modifications.  The  growth  of  bond- 
age and  its  final  concrete  recognition  left  the  lower  classes 
generally  even  more  ignored  in  statutory  civil  laws,  thereby 
permitting  the  development  of  what  might  have  become 
the  common  law  of  Russia  had  not  class  distinction  ex- 
isted.^ 

During  the  genera]  national  disturbance  following  the 
death  of  Feodore  so  far  as  the  administration  of  civil  law 
was  possible  as  to  the  superior  classes  there  had  been  a  gen- 
eral adherence  to  the  system  inaugurated  by  Ivan  IV  and 
to  the  principles  of  his  Sudebnik.  This  continued  while 
Michael  was  repairing  the  country's  material  and  moral  in- 


*The  Private  Customary  Law  in  RussiO'-Obychnoit  grafdanskoia 
pravo  V  RossO-^Vtoieuoi  Pahman. 
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juries  and  prqMuing  for  the  ftititre  great  deeds  of  his 
dynasty.  His  task  was  difficult  even  widi  die  aid  of  his 
astute  father  and  the  complacency  of  the  Sobor. 

Notwithstanding  the  urgent  necessity  of  nuuiy  new  ideas 
which  he  sought  to  introduce  and  nurture  he  soon  discovered 
that  the  Slavonic  hatred  of  Roman  Catholicism,  die  Tartar 
antagonism  to  Western  institutions,  and  the  general  fear  of 
contact  with  Protestanism  were  elements  he  could  not  ignore. 
He  was  obliged  to  recognize  that  he  was  the  ruler  of  a 
people  whose  faces  ever  turned  towards  the  Orient  Al- 
though he  encouraged  foreign  diplomatic  and  commercial 
intercourse  and  invited  scholars,  artists,  and  mechanics  to 
comie  to  Russia,  he  did  so  in  the  face  of  distinct  popular 
disapprobation,  which  at  times  became  open  revolt 

While  Michael  did  not  fulfil  his  outlined  measures  he  did 
much  to  prepare  the  way  for  rulers  who  were  to  follow  him. 
That  he  did  give  some  attention  to  the  general  betterment 
of  the  people  is  shown  by  the  academy  which  Philaret 
founded  at  Moscow  for  the  study  of  Latin  and  Greek  and  the 
approval  given  Dionisius,  prior  of  the  Troitsa  Monastery,  in 
his  work  of  correcting  the  Slavonic  text  of  sacred  books.  An- 
other measure  of  great  moment  was  the  preparation  of  the 
**  Land  Register.'^  He  sent  commissioners  with  experts  into 
every  province  to  **  inscribe  with  the  greatest  exactness  on 
registers  specially  prepared  for  that  purpose  the  divers  prop- 
erties, urban  as  well  as  rural,  having  care  to  note  the  sum 
of  their  products  and  tlie  number  of  their  occupants.'" 

Michael  was  not  long  on  the  throne  before  he  fdt  the 
intrigues  of  the  several  factions  of  the  nobility,  whose  influ- 
ences gradually  became  apparent  and  troublesome  in  the  ses- 
sions of  the  Sobor.  It  was  the  old  struggle  among  the 
boyars  for  favor  and  control.  He  was  obliged  to  tighten  his 
grasp  on  state  affairs  through  a  strong  Douma,  or  C>uncil 
of  State,  composed  of  his  most  faithful  adherents,  who  dis- 
couraged and  gradually  eliminated  all  serious  activity  within 
die  Sobor.  From  the  time  of  his  election  that  body  had  been 
thcoreticaSj  m  eoosCant  session  although  gradually  less  often 
m  actual  ddiberation.  Prom  1622  continuous  existence  of 
the  Solior  waa  ignotwd  and  a  saw  one  was  summoned  only 
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when  some  especiaHy  important  questions  of  state  were  re- 
quired to  be  settled.  In  1632  a  Sobor  was  assembled  to  give 
its  consent  to  a  general  tax  for  the  war  with  Poland.  In 
1636  and  1642  new  assembfies  were  summoned  for  tax  and 
war  questions  eonceming  the  Tartars  and  the  Crimea.  No 
other  Sobor  was  called  by  Michael,  and  the  records  show  that 
no  measure  pertaining  to  internal  administration  or  the  dvil 
relations  of  the  people  was  ever  considered  by  the  ''  voict  of 
the  land." 

Michael  died  in  1645  and  was  succeeded  by  his  son  Alexis 
(1645-1676),  then  thirty  years  old.  Although  his  corona- 
tion was  confirmed  by  the  Sobor,  assembled  for  that  pur- 
pose, he  became  Tzar  without  entering  into  any  covenant 
with  his  people.  Prompted  by  his  former  tutor,  die  teamed, 
shre%vd,  and  bold  Morozov,  and  aided  by  his  own  observa- 
tions during  his  father's  reign,  he  assumed  absolute  power 
in  1648,  when  a  pretext  was  offered  by  the  insurrections  of 
Moscow,  Novgorod,  and  Pskov.  With  a  Doutna  of  his  own 
selection  and  the  re-establishment  of  the  prikazi,  or  minis- 
terial sections,  made  familiar  by  Ivan  IV,  he  showed  his 
hand  of  real  autocrat  Being  by  education  more  European 
than  Asiatic,  he  courageously  determined  upon  reforms 
which  embraced  many  western  ideas.  Hearkening  to  the 
complaints  rampant  against  the  venal  administration  of  jus- 
tice and  the  imperfect  condition  of  the  laws,  he  caused  to 
be  prepared  his  famous  General  Code  of  Laws  (Sobornogie 
Ulozhenie  Zaconn),  which  is  considered  the  starting-point 
of  modem  Russian  law,  all  prior  general  legislation  being 
termed  **  ancient  law.'' 

The  work  was  intrusted  to  Princes  Odoicvski  and  Vol- 
konski,  known  for  their  scholarly  ability,  and  to  Ordine 
Nachtchokin,  one  of  the  ablest  private  councillors  of  the 
Tzar.  They  achieved  the  distinction  of  preparing  a  body  of 
laws  in  the  shortest  time  known  to  history.  Begun  on  July 
16,  1649,  ^^^  Code  was  completed  and  submitted  to 
the  Sobor  assembled  for  the  special  purpose  of  considering 
it  on  October  30  following.  The  manuscript,  in  one  long 
roll,  is  still  preserved  in  the  historical  section  of  the  Treasury 
at  Moscow  and  contains  the  signatures  of  the  Patriarch  Jo- 
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seph,  many  archbishops,  and  three  thousand  boyars  or  most 
distinguished  citizens  of  the  empire.  Another  roll  accompa- 
nies the  original  manuscript  and  contains  the  corrections 
made  in  the  revision.  From  these  two  rolls  the  Code  was 
at  first  transcribed  in  a  book  and  subsequently  printed  in 
Slavonic  characters.  There  were  three  distinct  editions,  all 
bearing  the  date  of  1649.  Thirteen  editions  in  modem 
Russian  have  been  published;  but  they  all  show  material 
errors  of  orthography  and  omissions  in  text 

The  Code  is  composed  of  nine  hundred  and  sixty-eight 
articles,  divided  into  twenty-five  chapters  whose  titles  are 
as  follows: 

I.  Of  Sacrilege  and  Religious  Revolts. 
11.  Of  the  Honors  Due  the  Sovereign. 

III.  Of  the  Tzar's  Housdiold. 

IV.  Of  Forgeries  and  Counterfeits. 

V.  Of  Jewellers,  Gold  Workers,  and  Coiners. 
VI.  Of  Passports. 
VII.  Of  the  Military  Service 
VIII.  Of  the  Redemption  of  Prisoners. 
IX.  Of  the  Levy  of  City  and  Frontier  Duties. 
X.  Of  Legal  Procedure. 
XL  Of  the  Trial  of  Peasants. 

XII.  Of  the  Manner  of  Trial  of  those  Attached  to  the 
Service  of  the  Patriarchs. 

XIII.  Of  the  Prelates  and  Persons  belonging  to  Qois- 

ters. 

XIV.  Of  the  Oath. 

XV.  Of  Trials— Of  the  Prohibition  Against  Renewal 

of  a  Cause  Once  Decided. 
XVI.  Of  Real  Property. 
XVII.  Of  Inheritances — Family  Property. 
XVIII.  Of  Land  Taxes. 
XIX.  Of  Rural  Inhabitants. 
XX.  Of  the  Trial  of  Slaves. 
XXI.  Of  Brigandage  and  Robbery. 
XXII.  Enumeration  of  Crimes  Punishable  with  Death. 
XXIII.  Of  the  Streltzi  (feudal  militia). 
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XXIV.  Of  the  Cossack  Chiefs  (hetmans). 
XXV.  Of  Cabarets  (taverns)  and  the  Sale  of  Strong 
Liquors. 
The  sources  of  this  work  present  a  curious  fusion  of  legal 
systems  and  legislative  experiments: 

(i)  The  former  civil  codes, — Russkaia  Pravda  of  Yaro- 
slav,  Ulozhetiie  Zaconn  of  Ivan  III,  Sudebnik  of  Ivan  IV. 

(2)  The  Nomocanons  of  the  Russian  Church,  particu- 
larly that  section  known  as  the  Kormichaia  Kniga  (Guide 
Book)  as  reformed  and  supplemented  under  Ivan  III,  being 
principally  extracts  from  the  laws  of  Rome  and  Byzantium 
between  the  fourth  and  fourteenth  centuries. 

(3)  The  Lithuanian  Statute  of  1588  and  the  Codes  of 
Masovia  of  153 1  and  1540. 

The  ancient  Russian  codes  supplied  the  bases  for  admin- 
istrative measures,  but  only  in.the  sense  of  suggestion.  The 
traces  are  discernible  by  historical  comparison  rather  than  by 
any  material  adoption  in  terms. 

The  ecclesiastical  law  was  drawn  upon  mainly  for  the 
criminal  provisions,  and  in  the  cruel  and  disproportionate 
punishments  can  be  discerned  the  Oriental  characteristics 
and  development  of  the  Russian  Church. 

The  Lithuanian  statute  and  the  Masovian  codes  repre- 
sented the  most  advanced  elements.  They  were  founded 
upon  the  aistomary  laws  of  Slavonic  peoples,  largely  Orth- 
odox in  faith,  who  had  struggled  to  maintain  a  national 
identity  between  Catholic  Poland  and  autocratic  Russia. 
This  contest  at  last  was  lost  and  Masovia  became  united 
with  Poland,  which  also  became  the  victor  of  the  greater  part 
of  Lithuania,  but  in  the  part  that  fell  to  Russia  the  ancient 
Slavonic  institutions  so  aptly  preserved  in  the  enactments 
mentioned  were  given  distinct  recognition  and  had  much  in- 
fluence upon  Russian  laws  generally.  They  were  accepted  as 
the  best  written  expressions  of  the  customary  law  and  insti- 
tutions of  ancient  Russia  and  were  largely  used  in  the  new 
Ulozhenie.  Indeed,  there  were  many  indications  that  the 
law-makers  intended  to  bring  about  accord  between  the 
divers  local  shades  of  the  customary  law  by  the  use  of  legis- 
lative terms  capable  of  some  elasticity  of  construction.    This 
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was  desirabk  because  Moscow  had  always  differed  nmdi 
from  other  sections^  partktdarly  the  west,  where  the  pore 
Slavonic  traits  had  been  less  affected  by  the  Tartar  in- 
vasion.' This  effort  to^mect  certain  inconvenient  local  dif- 
ferences is  made  more  conqHcoons  by  die  accepted  onder- 
standing  tfiat  the  Ulozhenie  did  not  cover  the  whole  fidd 
of  civil,  criminal,  or  even  administrative  law,  whidi  explains 
why  it  failed  to  constitute  any  definite  theory  or  system  for 
r^^ating  all  dvil  rdatioos. 

It  I^ft  practically  tmdistnrbed  that  great  field  of  the  cus- 
tomary law  which  without  law-book  or  lawyer  was  being 
daily  enforced  and  accepted  by  the  rural  masses,  and  likewise 
by  silence  confirmed  the  broad  ecclesiastical  jurisdiction  over 
secular  matters  touching  all  classes. 

There  had  been  no  material  diange  in  the  powers  of  die 
clergy  since  the  time  of  Ivan  IV  and  his  Sioglav,  or  **  Book 
of  the  Hundred  Chapters,*'  except  the  recognition  of  tfie 
Patriardi  as  a  more  intimate  adjunct  of  the  crown,  an- 
nounced by  Michael.  The  Orthodox  corporation  had  re- 
mained intact  throughout  the  "  Period  of  Troubles''  and  still 
exercised  exclusive  jurisdiction  in  punishing  some  crimes 
and  in  matters  concerning  wills,  inheritances,  guardian  and 
ward,  husband  and  wife,  etc  From  the  ninth  century  the 
secular  branch  of  the  Church  had  relied  upon  the  Novels  of 
Justinian  as  glossed  by  John  the  Scholastic,  the  Ecloga  of 
Leo  the  Isaurian,  and  the  Prochiron  of  Basil  the  Mace- 
donian. Those  works  were  in  excerpt  form,  and  by  the 
Slavonic  title  of  Kormtchaia  Kniga  were  the  accepted 
sources  of  all  law  necessary  for  the  determination  of  civil 
litigation.    An  instance  may  not  be  uninteresting: 

In  1656,  on  the  demand  of  the  widow  Marfitza,  who  com- 
plained of  unjustly  having  been  made  to  pay  her  deceased 
husband's  debts,  the  Patriarch  Nikon  through  the  tribunal 
bf  Novgorod  ordered  that  by  virtue  of  the  Ecloga  of  the 
EiHperof  Lto  the  widow  was  entitled  to  have  not  only  her 
m&triligt  portiofli  or  dot  {pridanoe),  but  also  hi  addition 
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thereto  the  one-fourth  of  die  property  posses9ed  by  the  hut* 
band  at  the  time  of  his  death.* 

Particular  mention  is  made  of  these  dements  of  Romano- 
Byzantine  law  because  this  reign  marked  the  greatest  hetg^ 
of  its  recognition.  Had  the  utilitarian  and  temporary  Bpirit 
not  distinguished  all  Russian  legislation  a  scientific  revival 
of  the  Roman  law  such  as  western  Europe  witnessed  might 
have  become  possible  It  was  destined,  however,  <iidy  to 
supply  theories  for  the  punishment  of  crimes  and  makeditft 
precedents  for  predetermined  decisions  in  civil  causes.  Its 
force,  as  will  be  seen,  was  soon  to  be  weakened  and  its 
identity  almost  oUiterated.^ 

Alexis  subsequently  on  the  advice  of  his  Doutna  promul- 
gated sundry  laws  to  supplement  the  Uloshenie,  viz. :  Ae 
Military  G>de,  the  Maritime  Code,  the  Gxle  of  Commerce 
and  R^^tions  of  the  Land  Registry,  all  quite  imperfect, 
however,  and  so  inadequate  for  the  progress  of  national 
affair's  as  to  become  of  little  aid  in  subsequent  law-making. 
He  also  by  ukase  added  sundry  criminal  laws  to  the  pro- 
visions contained  in  the  Code  under  the  title  of  Navokasnie 
Stati  (New  Dispositions).  These  were  largely  borrowed 
from  the  ecclesiastical  laws.  Finally  it  was  decreed  that 
criminal  causes  should  be  adjudged  according  to  the  UloM'- 
henie,  the  Novokasnie,  and  the  Gradski  Zaconn  (collection 
of  civil  laws).  The  last  named  was  the  Prochiron  of  Basil 
the  Macedonian  as  adopted  by  the  clergy. 

Notwithstanding  the  promotion  of  foreign  relations,  the 
favorable  reception  of  western  ideas,  the  efforts  to  simplify 
the  laws  and  to  equitably  distribute  the  burden  of  taxation 
whereby  Alexis  secured  the  title  of  "  Father  of  Modem  Rus- 
sia,'' he  did  little  to  ameliorate  the  hard  lot  of  the  great  bulk 
of  his  people.  He  called  no  Sobor  after  1653  and  he  did  not 
always  consult  even  the  Doutna.  His  autocratic  arrogance 
was  rendered  more  evident  by  the  great  schism  in  the  Rus- 
sian Church  caused  by  the  revision  of  the  ancient  texts  of  Ae 

*CampUti  ColUcHon  of  Lawp-^Polnoe  SobranU  Zaconav,  I,  Na 
MO,  p.  447. 

*  RomuaM  dc  Hubf— JDroil  Remain  et  Grico-BysanHn  ckei  Us  pnh 
pUs  slaves. 
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Slavonic  Bible  and  mass  books.  Although  the  Patriardi 
Nikon  assumed  the  responsibility  for  that  reform,  the  lower 
classes  blamed  the  Tzar  for  the  decree  of  May  13,  1667,  ex- 
commimicating  all  who  refused  to  accept  the  new  versions. 
**  Pour  ce  pcuple,  dcmeure  a  demi  paien  sous  I'enveloppe 
chretienne,  les  invocations  religieuses  etaient  comme  des 
formules  magiques  dont  la  moindre  alteration  eut  detruit  la 
vertu."  •  The  raskolniki  (Old  Believers,  Dissenters,  Prot- 
estants) received  a  serious  shock  in  their  devotion  to  the 
Tzar  as  the  infallible  dual  head  of  Church  and  State,  the 
protector  of  the  ancient  faith.  **  The  struggle  against  the 
reforms  of  Nikon  was  a  protest  against  authority  in  both 
Church  and  State.  The  Old  Believers,  while  strenuously 
taking  their  stand  in  defence  of  points  of  ritual,  showed  aU 
through  the  dispute  a  more  or  less  vague  consciousness'  of 
the  political  character  of  the  struggle."*  Not  only  did 
Alexis  himself  Fcalize  the  consequent  diminution  in  popular 
support, — which  he  manifested  by  creating  a  Secret  Tribunal 
to  deal  speedily  with  those  accused  of  crimes  against  the 
State,-^but  subsequent  Tzars  have  had  much  cause  to  Hment 
the  day  when  the  whole  people  ceased  to  call  the  empire 
"  Holy  Russia." 

Alexis  died  in  1676  and  was  succeeded  by  his  son  Feodore 
( 1 676-1 682),  a  lad  of  nineteen  years.  He  left  no  enduring 
impression  upon  the  civil  laws.  There  were  two  hundred 
and  ninety-one  manifestations  of  his  autocratic  will  in  the 
form  of  statutes,  edicts,  regulations,  instructions,  etc,  but 
they  were  in  no  sense  fundamental,  and,  indeed,  as  to  sudi  as 
were  intended  to  supplement  the  Uloslienie  but  emphasized 
the  futility  of  attempting  to  establish  any  system  of  jurispru- 
dence, while  each  Tzar  could  disregard  the  acts  of  his  prede- 
cessors. 

Notwithstanding  the  otherwise  mediocre  reign  of  Feodore 
one  event  stands  out  as  the  momentous  act  which  completed 
the  Romanov  preparation  for  the  master  hand  about  to 
arouse  the  people  from  their  Asiatic  lethargy  and  *'  knout" 
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them  into  a  realization  of  their  possibilities  and  their  destiny. 
This  was  his  settlement  of  the  quarrels  of  precedence  (mes^ 
nichestvo)  which  had  troubled  the  government  for  centuries 
and  which  were  constantly  becoming  aggravated.  In  the 
army,  in  the  immediate  crown  ofikes,  and  in  the  civil  service 
generally  the  distinction  of  birth  had  always  given  a  son  of 
illustrious  ancestry  advantages  over  one  whom  fortune  had 
favored  less.  Beyond  this,  even  among  the  nobility  of  equal 
rank,  one  whose  ancestor  had  served  in  a  certain  capacity 
would  not  serve  tmder  or  in  the  same  dass  as  one  whose 
ancestor  had  not  enjoyed  an  equal  dignity.  It  thus  often 
happened  that  a  young  man  whose  only  claim  to  rank  rested 
upon  the  official  grade  of  some  remote  ancestor  had  the  right 
to  command  experienced  officials,  whose  hair  had  whitened 
in  the  service,  simply  because  the  latter's  ancestors  had  occu- 
pied less  dignified  positions.  To  sudi  an  extent  was  this 
ancestral  prestige  carried  that  at  G>urt,  at  fetes,  ceremonies, 
and  even  private  repasts  annoying  complications  were  con- 
stantly arising.  A  special  class  arose  within  the  noblesse 
known  as  the  "  Men  of  Genealogy*'  {RododavU  Liudi),  2nd 
a  branch  of  the  Douma  had  the  missioQ  of  settling  their  dis- 
putes. In  course  of  time  the  r^;islers  of  the  dignities  had 
grown  into  definite  records  known  as  the  '^  Books  of  Rank*' 
(Rosriadnie  Knigi),  which  were  possessed  by  the  illustrious 
families.  They  were  consulted  on  the  most  unimportant 
occasions  to  support  asserted  prerogatives  of  precedence. 
There  were  even  severe  penalties,  sudi  as  the  knout  and 
imprisonment,  provided  for  attempted  evasions.  Notwith- 
standing the  serious  inconvenience  to  government  no  Tzar 
had  been  bold  enough  to  attempt  a  reform  so  intimately  con- 
nected with  the  most  powerful  families  of  the  empire.  By 
the  advice  of  Vassili  Galitsin,  one  of  the  ablest  statesmen  of 
that  century,  the  nobles  were  requested  to  submit  their  titles 
and  registers  pertaining  to  the  rosriad  to  a  commission 
charged  with  reorganizing  the  army.  Upon  the  petition  of 
the  army  commission  and  a  special  council  of  the  high  clergy 
and  some  boyars  of  the  Douma  called  to  consider  the  ques- 
tion Feodorc  ordered  the  records  to  be  burned.  This  was 
done  on  January  12,  1682,  in  the  presence  of  the  high  digni- 
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taries  of  the  Court,  the  principal  officers  of  the  army,  and  the 
high  clergy.  Henceforth  the  nobility  was  to  be  but  one  dass 
in  the  empire  and  the  sovereign  would  be  free  to  choose  his 
ministers  and  officers  according  to  the  best  interests  of  the 
country  and  incidentally  to  suit  his  own  purposes.  It  was 
but  another  step  towards  centralization  and  absolutism, 
already  adumbrated  by  the  enforced  religious  reforms  and 
the  passing  of  the  Sobors.  It  had  taken  but  seventy  years 
for  the  Magna  Charta  of  the  first  Romanov  to  be  forgotten 
and  the  country  to  be  prepared  for  the  coming  great 
reformer  who  was  destined  to  make  of  Russia  a  European 
State. 

Within  a  few  wedcs  after  the  burning  of  the  **  Books  of 
Rank"  Feodore  died,  and  on  April  27,  1682,  Peter,  the  son 
of  Alexis  by  his  second  wife,  Natalie  Narishkin,  of  Scotch 
blood  and  the  first  woman  to  brave  the  traditions  of  the 
terem  by  appearing  in  public  without  the  ancient  fata,  or 
veil,  was  proclaimed  Tzar  at  ten  years  of  age.  While  he  did 
not  continue  sovereign  under  this  proclamation,  he  was  ma- 
turing  for  his  great  work  during  the  struggle  for  supremaqr 
between  his  mother  on  his  behalf  and  his  half-sister  Sophia 
on  bdialf  of  his  half-brother  Ivan.  Nor  was  he  ready  for 
action  until  both  he  and  Ivan  had  been  joint  rulers  for  seven 
years  with  Sophia  as  regent.  Then,  in  1689,  at  seventeen 
years  of  age,  he  manifested  that  force  which  ended  the 
regency,  made  Ivan  a  joint  sovereign  in  name  only  during 
the  remaining  seven  years  of  his  life,  and  opened  the  mod- 
ern era  of  Russian  history  which  he  was  to  adorn  as  **  Peter 
the  Great." 

The  waves  of  western  civilization,  which  since  the  advent 
of  the  Romanovs  had  irregularly  beaten  against  the  citadel 
of  Slavonic  tradition,  only  to  subside  impotently,  now  broke 
in  one  harmonious  billow  upon  all  Russian  institutions.  The 
lon^  contact  with  Poland  and  Sweden,  and  the  growing 
infliienee  of  the  long-established  German  colony  in  Moscow, 
found  conoentnted  expression  in  the  monarch  who  was  bold 
cnooeli  to  add  ^'Bniperor"  to  his  other  titles  and  fill  in  the 
<M  oAPt  <tf  ■BkwiBtJL  ^pwemment  with  European  culture. 

lie  immediate  limits  of  his 
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activity,  the  reformer  did  more  to  strengthen  the  founda- 
tions of  despotism  in  Russia,  perhaps,  than  any  other  mem- 
ber of  the  Romanov  family.  Unconsciously  and  pros- 
pectively, he  struck  despotism  a  blow  from  which  it  was 
destined  never  to  recover."  *• 

Both  these  conclusions  became  true  by  the  original  scope 
and  natural  evolution  of  the  western  ideas  that  soon  per- 
meated the  empire.  They  were  really  intended  to  establish 
the  autocracy  more  firmly,  but  by  becoming  too  widespread 
and  deeply  rooted  they  made  a  similar  personal  despotism 
forever  impossible.  The  borrowed  conceptions  affected  the 
whole  social,  military,  civil,  and  political  fabric  of  the  gov- 
ernment Domestic  life  was  remodelled  by  the  abolition  of 
the  terem,  where  woman  had  been  retained  in  Asiatic  seclu- 
sion, the  adoption  of  western  dress,  which  was  made  obliga- 
tory, the  liberty  accorded  to  affianced  to  meet  and  become 
acquainted  before  marriage,  the  assemblies  where  men  and 
women  of  Russia  mingled  with  erudite  and  polished  for- 
eigners, the  unlimited  welcome  given  to  foreign  literature, 
the  encouragement  lent  to  native  writers,  and  the  founda- 
tion of  libraries,  museums,  and  galleries  of  painting  and 
sculpture.  Not  least  among  these  great  changes  were  the 
abandonment  of  the  Slavonic  calendar,  whereby  time  was 
measured  from  anno  mundi  with  the  year  beginning  in  Sep- 
tember, in  favor  of  the  Julian  anno  Domini  notation  with 
January  as  the  initial  month,  and  the  adoption  of  the  modem 
Russian  alphabet  in  which  to  express  the  language  as  then 
spoken — ^long  before  departed  from  its  Slavonic  vocabulary 
and  with  but  great  difficulty  expressible  by  the  andent 
Cyrillic  script.  The  new  school  system,  never  before  so  uni- 
versal, was  also  a  most  important  social  measure,  notwith- 
standing the  exclusion  of  the  peasant  class  from  its  benefits. 
How  radical  the  imported  military  reforms  were  in- 
tended to  be  appeared  when  Peter  by  abolishing  the  Streltsi 
removed  the  last  semblance  of  the  feudal  militia  and  organ- 
ized a  standing  army  whose  efficiency  was  largely  due  to  the 
Swiss  Lefort,  the  Scotch  Gordon,  the  Prussian  Ostermann, 

*fidinniid  Noble— rA#  Russian  RevoH, 


648  RUSSIAN  CIVIL  LAW. 

the  Saxon  Mtmidi — some  of  the  most  distinguished  amonf 
his  ''  eaglets''  {ptentsi).  Never  before  or  since  have  the 
Russians  been  so  assisted  bjr  foreign  military  talent,  and  it 
can  be  further  said  that  never  smce  the  famous  battle  of 
Poltava  in  1709*  when  Peter  defeated  Charles  XII  of 
Sweden,  have  they  ever  gained  so  decisive  a  victory  over 
any  nation  of  equsu  arms. 

It  was  bjr  these  same  soldiers  with  European  accoutre- 
ments that  Peter  extended  his  domain  to  the  Black  Sea 
(although  afterwards  rdinquidicd)  and  secured  a  Baltic 
Ocean-way,  thereby  making  possible  his  cherished  wish  to 
give  Russia  her  first  navy,  which  he  had  the  satisfaction  of 
doing. 

It  is  apparent  that  these  d^artures  from  ancient  land- 
marks made  necessaiy  a  reconstruction  of  the  whole  admin- 
istrative system  of  government,  entailing  also  modifications 
affecting  class  privileges,  the  system  of  taxation,  the  Church 
and  the  general  laws.  Peter's  aims  of  subversion  of  the 
whole  civil  and  military  organization  necessarily  meant  cen- 
tralization and  increased  absolutism  that  had  no  need  of 
assistance  from  "  the  voice  of  the  land."  The  Sobor  there- 
fore plays  no  part  in  his  reforms.  Nor  is  this  surprising 
when  it  is  remembered  that  not  kxig  before  his  time  repre- 
sentative government  throughout  Europe  had  become  anni- 
hilated by  the  rising  tide  of  monarchical  power.  The  Eng- 
lish Parliaments  had  little  importance  prior  to  1640.  After 
1613  the  Etats  GfnSraux  of  France  had  not  been  convened.. 
The  German  Reichstag  and  the  Landstande  of  the  States 
composing  the  "  Holy  Roman  Empire"  had  become  of  polit- 
ical insignificance  after  the  treaty  of  Westphalia  (1648), 
and  the  Cortes  of  Castile  and  Aragon  as  well  as  the  Prov- 
incial Assemblies  of  Hungary  and  Bohemia  no  longer  spoke 
for  the  people.  Monarchy,  oligardiy,  and  autocracy  were 
the  ensuing  results.  The  Sobors  of  Russia,  therefore,  widn 
out  being  abolished,  were  ignored  without  comment 

Peter  speedily  replaced  the  ancient  Douma  and  instituted 
his  private  secretariate,  called  BKjniaia  KanseKaria.  He 
abolished  the  prikasi,  or  ministerial  sections,  and  installed 
the  collegiate  boards,  or  administrative  offices  shnilar  to 
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those  of  Sweden  and  Denmark,  where  they  had  been  adopted 
in  imitation  of  the  numerous  conscils  of  Philippe  d'Orleans, 
the  French  Regent.  The  colleges  were  ten  in  number:  for- 
eign affairs,  war,  admiralty,  treasury,  revenue,  justice, 
crown  lands,  manufactures,  mines,  and  commerce.  For 
their  guidance  the  Swedish  regulations  were  translated. 
Later,  finding  the  burden  of  receiving  reports  from  the  col- 
leges too  great,  Peter  created  tlie  "Directing  Senate" 
{Prarntclsvouyoustchi  Senat),  composed  of  the  high  state 
dignitaries  and  the  heads  of  the  collegiate  boards.  This 
body  was  endowed  with  the  powers  of  general  governmental 
supervision  and  the  functions  of  a  supreme  court  of  justice 
for  the  whole  empire.  To  make  these  first  steps  permanent 
and  to  consistently  remove  all  evidences  of  feudal  tenures  he 
promulgated  the  "Table  of  Ranks"  (Tabel  o  rangakh), 
whereby  the  nobility  became  subject  to  governmental  ser- 
vice for  life  and  took  the  place  of  the  ancient  class  of  "  men 
of  service"  (sloushilie  liudi). 

The  two  expressions — "  service  of  the  Tzar"  and  "  nobil- 
ity"— ^became  correlative.  The  dvorianin  ( nobleman) » 
stolnik  (personal  attendant  of  the  Tzar),  and  shilets  (house- 
holder who  was  subject  to  call  for  special  military  duty) 
were  all  embraced  in  a  general  order  called  schliakhetsivo. 
All  the  servants  of  the  State  were  divided  into  sixteen 
(afterwards  reduced  to  fourteen)  classes  through  which  all 
were  obliged  to  pass,  whether  in  the  civil  service,  the  army, 
the  navy,  or  the  Church.  Progression  was  the  order,  and  no 
one  was  permitted  to  occupy  an  office  unless  he  had  served 
in  the  grade  below  or  by  imperial  decree  had  been  placed  in 
a  certain  grade  as  a  reward  for  special  services  rendered 
This  system  became  of  such  consequence  that  the  different 
grades  carried  a  certain  honor  apart  from  the  duties  per- 
formed and  laid  the  base  for  a  new  nobility.  The  attain- 
ment of  certain  ranks  was  rewarded  by  a  patent  of  hered- 
itary nobility.  The  opportunities  thus  afforded  the  sover- 
eign to  recognize  and  advance  the  meritorious  and  to 
subordinate  birth  to  capacity  were  both  strong  i:eform  aux- 
iliaries. The  new  class  of  public  officials  thus  created  be- 
came recognized  as  a  new  order  of  nobility  in  which  "  la 
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noblesse  hcreditaire^'  and  "  la  noblesse  de  service^'  became 
united  under  the  name  of  Tchin  (ceremony,  order,  rank), 
which  has  remained,  the  subordinate  membm  being  styled 
Tchinovniki.  These  latter  compose  the  official  bureaucraqr 
of  common  execration,  having  such  web-like  intricacies  that 
even  the  sovereign  cannot  thwart  them.  The  word  "  boyar^ 
thus  disappeared  from  official  documents,  as  all  that  it  had 
meant  in  Russian  politics  passed  into  history. 

As  an  adjunct  to  this  classification  of  those  who  served 
the  State  and  with  a  view  of  promoting  commerce  and  in- 
dustry inhabitants  of  cities  were  divided  into  three  classes. 
In  the  first  were  included  bankers,  wholesale  merchants,  phy- 
sicians, pharmacists,  manufacturers,  artists,  and  jewellen. 
In  the  second  were  the  retail  merchants  and  master  woik- 
men.  The  third  comprised  day  workers  and  artisans.  The 
first  two  classes  were  given  the  German  name  of  guild  and 
their  members  invested  with  the  right  of  corporative  identity 
in  groups  with  certain  privil^;es  in  local,  judicial,  and  ad- 
ministrative affairs.  The  members  of  the  k>west  were  given 
no  definite  recognition. 

The  inhabitants  of  rural  districts  were  little  regarded. 
They  were  principally  peasants  of  the  Crown,  monasteries, 
and  noble  landowners.  They  were  counted  as  so  many 
''soul/'  appurtenant  to  the  land,  as  the  domestic  serf  was 
a  chattel  of  the  land-owner.  There  were  others  who  en- 
joyed a  species  of  freedom,  the  odnodvortsi,  much  like  the 
early  English  villenagium  privilegiatum,  and  the  poUnnUki, 
or  cultivators  of  land  on  shares  who  possessed  their  personal 
liberty.  Unfortunately,  when  Peter,  following  Sweden, 
changed  the  system  of  taxation  from  community  or 
**  hearth"  (dvor)  to  capitation  he  obliterated  these  distinc- 
tions by  taxing  so  many  heads  attached  to  a  fixed  place, 
and  increased  the  seigneural  power  to  assure  collection. 
This  practical  extension  of  serfdom  was  a  distinct  retro- 
gression, because  the  question  of  liberating  the  serfs  had 
already  been  cSscusMd  in  high  circles.  Galitsin,  during 
the  minority  xd  Teeter,  said  to  the  Polish  ambassador  Neu- 
viBe  ibaA  H  Jtmsm  was  to  come  abreast  of  other  nations  Ae 
fintt  €tq)  to  liiat  «nd  mMt  be  the  werTs  freedom  with  right 
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to  the  land  he  cultivated  Peter  maintained  the  tax  meas- 
ures,  but  decreed  that  domestic  serfs  should  be  permitted  to 
enter  the  army  without  their  masters'  consent,  and  that 
those  who  had  gained  a  certain  sum  in  trade  might  become 
free  dwellers  in  towns.  He  also  ordered  that  the  sale  of 
serfs  be  discouraged,  and  that  when  it  did  become  necessary 
families  should  be  sold  as  entireties,  ''  without  separating 
the  husbands  and  their  wives,  the  parents  and  the  children, 
and  no  longer  as  heads  of  cattle." 

The  peasants,  so  far  as  they  remained  factors,  were  fur- 
ther favored  by  being  ignored  when  the  country  was  put 
under  central  control — z  measure  made  necessary  by  the 
new  theories  of  government  and  altered  social  conditions. 
The  patriarchal  and  socialistic  elements  of  the  rural  com- 
munes were  not  disturbed,  because  now  no  longer  of  signifi- 
cance,— ^the  ancient  eldership  and  mir  being  left  with  thctr 
administrative,  police,  and  judicial  functions,  subject  to  the 
landed  proprietors, — ^but  above  them  a  new  system  was  inau- 
gurated. The  empire  was  divided  into  twelve  provinces  or 
governments  (goubernii)  subdivided  into  forty-three  dis- 
tricts, but  the  subdivision  of  districts  into  communes  and  the 
latter  into  households  while  existing  in  fact  were  not  specifi- 
cally considered  in  the  reorganization.  The  provinces  were 
provided  with  governors  and  the  districts  with  voiuoi^s, 
both  divisions  being  assisted  by  local  boards  known  as  land- 
rathe,  organized  on  the  model  of  the  German  Baltic  cities 
except  in  that  the  members  were  elected  only  by  the  nobility. 
In  each  city  the  two  guilds  elected  burgomasters,  who  with 
the  president  or  mayor  selected  by  them  composed  a  ratkaus, 
or  mayor's  court  All  of  these  offidals  were  made  subject 
to  a  principal  or  central  magistracy  established  at  St  Peters- 
burg. 

The  feeble  point  in  all  this  system  consisted  in  placing  the 
functions  of  administration,  police  and  justice,  in  one  body, 
notwithstanding  the  power  of  appeal  whereby  judidal 
affairs  could  ultimately  be  brought  before  the  section  of 
justice  of  the  Directing  Senate.  The  difficulty  was  seen  and 
partly  avoided  in  the  upper  central  administrative  bodies, 
but  in  local  institutions,  which  were  based  upon  Swedish  and 
German  models,  and  entirely  new  to  the  people,  to  separate 
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the  several  functions  would  have  required  the  knowledge  of 
experts,  who  were  not  available.  After  sundry  futile  at- 
tempts all  effort  to  do  so  was  abandoned  during  Peter's 
reign.^^  To  obviate  the  abuse  of  ofike  and  prevent  failure 
of  justice  incident  to  the  multiplicity  of  functions  Peter 
borrowed  another  idea  from  Sweden  and  created  the  oflfee 
of  fiscal,  to  exercise  a  secret  surveillance  over  both  adminis- 
tration and  justice,  to  expose  abuses,  protect  the  Use,  and 
prosecute  offenders.  Fiscals  were  attached  to  all  superior 
and  inferior  bodies,  but  the  advantage  they  took  of  their 
opportunities  to  extort  rewards  for  withholding  denuncia- 
tions led  to  their  being  replaced  later  by  a  procureur 
(goubernski  prokuror)  for  each  province  and  dq>uties  (stri- 
aptchii)  for  districts  to  act  openly  for  the  prevention  as  wdl 
as  punishment  of  abuses  both  administrative  and  judicial 
These  officers  were  under  the  direct  authority  of  the  Chief 
of  the  Judicial  College.  The  appointment  of  the  pro- 
cureurs  seems  almost  ironical  in  view  of  the  institution  of 
the  "  Preobrajenski  prikcus/'  later  known  as  the  *'  Secret 
Chancery,"  where  persons  charged  with  Use  majesti  were 
summarily  tried  d  huts  clos  znd  frequently  tortured  into 
confession  of  crimes  or  indiscretions  never  committed.  To 
ruin  an  enemy  one  had  but  to  cry  out  '*  slovo  i  dieU/* 
("word  and  action").  Immediately  denouncer  and  ac- 
cused were  hurried  to  the  hall  of  interrogation  at  Preo- 
brajenski, from  which  one  was  almost  sure  to  issue  only 
to  be  sent  to  Siberia  or  some  distant  prison  or  monas- 
tery. However,  these  contrasts  were  familiar  incidents 
of  the  reign  of  Peter,  in  whom  the  blood  of  Asia  and 
Europe  seemed  to  maintain  a  constant  struggle  for  suprem- 
acy. This  is  the  only  explanation  of  the  occasional  out- 
breaks which  terrorized  his  entourage  and  recalled  the  days 
of  Ivan  the  Terrible.  They  marked  the  whole  period  of  his 
reign,  having  begun  with  the  atrocious  slaughter  of  the 
Streltzi  and  ended  with  the  cowardly  secret  execution  of  his 
son  Alexis. 
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In  all  this  f  ev«r  of  iconoclasm  and  reconstruction  it  was 
inevitable  that  the  Orthodox  Oiurch  would  not  escape.  In- 
deed, the  first  steps  were  taken  shortly  after  Peter  returned 
from  his  first  foreign  tour  (1698)1  during  which  he  had 
observed  the  subserviency  of  Church  to  State  abroad  Upon 
the  death  of  the  Patriarch  Adrian  in  1700  no  successor  was 
appointed.  Steven  Yaverski,  Archbishop  of  Novgorod,  was 
given  the  title  of ''  Supervisor  of  the  Patriarchal  Throne." 

In  1720  appeared  the  *  Ecclesiastical  RegukUion/* 
{Dukovni  Reglament),  at  once  an  organic  law  and  an  ad- 
ministrative decree  prepared  by  Feofan  Prokopovitch,  the 
Kiev  churchman,  whose  erudition  and  progressiveness  were 
strongly  appreciated  by  his  sovereign.  This  measure  began 
the  radical  inroads  upcm  the  powers  of  the  clergy,  who 
were  shortly  to  be  practically  eliminated  from  temporal 
affairs. 

The  ''  Reglamenf'  had  a  material  effect  upon  the  subse- 
quent development  of  civil  and  criminal  law  generally  in 
tiiat  while  the  Nomocanons  thereby  ceased  to  appear  as  sudi 
in  secular  jurisprudence  they  became  important  historically 
as  the  only  approach  to  scientific  jurisprudence  ever  pos- 
sessed by  Russia.  The  ancient  Eastern  sources,  however, 
were  now  forever  obscured  '^  Apris  Tabolition  partielle  de 
la  jurisdiction  ecddsiastique  et  apr^  la  refonte  de  la  legis- 
lation criminelle,  le  droit  romano-byzantin  a  perdu  tout  i 
coup  son  ancienne  influence,  et  meme  ses  traces  finirent  pen 
i  pen  par  disparaitre  dans  la  legislation  du  pays."  ^' 

In  1 72 1  the  office  of  Patriarch  was  formally  abolished 
and  the  Church  taken  into  the  collegiate  system  by  an  edict 
creating  the  "Holy  Synod/'  That  act  contained  the  fol- 
lowing characteristic  preamble:  "  The  collegiate  organiza- 
tion will  remove  all  fear  of  the  troubles  and  seditions  whidi 
are  always  possible  when  one  man  alone  is  at  the  head  of 
the  Church.  The  lower  classes  are  unable  to  distinguish 
between  the  spiritual  power  and  the  imperial  power:  im- 
pressed by  the  virtue  and  the  splendor  which  illuminate  the 
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supreme  pastor  of  the  Church,  they  imagine  him  to  be  a 
second  sovereign,  equal  in  power  to  the  Autocrat  and  even 
superior  to  him.  If  disaccord  occur  between  the  Patriardi 
and  the  Tzar,  they  are  disposed  to  array  themselves  on  die 
side  of  the  first,  imagining  that  they  thereby  espouse  die 
causie  of  God  Himsdf/' 

The  patriarchal  powers  were  declared  vested  in  the  Holy 
Synod,  which  was  composed  of  eight  ancient  metropoKtam 
and  archbishops.  To  represent  the  crown  a  procurenr  gen- 
eral {oher-prokurer)  was  named.  He  was  the  ministerial 
meditmi  of  communication  with  the  body.  The  jurisdictioa 
of  the  Church  was  limited  to  matters  touching  the  validity 
and  dissolution  of  marriage,  the  purity  of  religious  institn- 
tions  and  Christian  morals,  the  preservation  of  the  hofy 
relics  and  icons  and  their  miraculous  attributes,  censorship 
over  religious  publications,  and  the  promotion  of  religious 
instruction  throughout  the  Empire.  Internal  disciplinary 
powers  reaching  to  all  ministers  and  servants  of  the  Churdi 
corporation  was  also  given — ^not,  however,  interfering  with 
the  internal  government  of  the  monastic  order  of  St  Basil, 
the  only  Holy  Order  of  Russia,  nor  in  anywise  curtailing 
the  special  corporative  privileges  of  the  five  hundred  and 
fifty-seven  religious  communities  (monasteries  and  nun- 
neries) then  existing  with  their  immense  domains  and  thou- 
sands of  serfs.  While  he  conceived  the  idea  of  taking  over 
the  ecclesiastical  revenues  he  did  not  go  so  far,  although  be 
did  have  a  civilian  committee  investigate  them. 

Behold  the  sequel  of  the  reforms  of  Nikon,  the  great 
scholar,  prelate,  and  martyr.  Under  the  strong  hand  of 
**  the  supreme  defender  and  preserver  of  the  dogmas  of  the 
dominant  faith"  the  spiritual  powers  of  the  dual  successor 
of  imperial  Byzantium  and  the  "  true  Church**  sank  into  an 
ostentatious  and  submissive  instrument  of  secular  autocracy 
and  despotism.  Yet  it  was  progress — as  was  the  avowed 
tolerance  for  dissenting  sects  and  other  faiths  whereby  the 
Nevskoi  Prospekt  received  the  name  of  "  Toleration  Street^ 
from  voyagers  to  St.  Petersburg.  Said  Peter:  *'God  has 
given  to  the  Tzar  powers  over  nations,  but  Christ  alone  has 
power  over  the  conscience  of  men.*' 
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It  is  evident  that  this  new  Russia  required  broader  sub- 
stantive laws  to  rq^late  the  civil  relations  of  the  people. 

The  Ulozhenie  of  1649  was  insufficient  to  meet  existing 
conditions,  as  it  was  likewise  inefficient  even  where  appli- 
cable because  of  subsequent  temporary,  uncertain,  and  con- 
tradictory enactments.  From  the  promulgation  of  that  code 
to  the  accession  of  Peter  and  Ivan  as  joint  sovereigns  nine 
hundred  public  acts  in  the  form  of  statute,  edict,  or  mani- 
festo had  become  effective.  Outside  the  limited  field  of 
peasant  customary  law  no  general  principles  existed  to 
assist  the  judicial  officials.  This  inadequacy  in  the  face 
of  constantly  arising  new  situations  led  to  special  and 
capricious  legislation.  Princess  Dashkov  in  her  RecoUeC' 
Hons  said  of  Peter:  "  With  regard  to  laws,  this  monarch, 
after  setting  aside  the  code  of  his  forefathers,  so  often 
changed  his  own  with  no  other  view,  sometimes,  as  it  would 
seem,  than  to  assert  his  right  of  doing  so  at  pleasure,  that 
they  soon  ceased  to  inspire  reverence  and  consequently  lost 
half  their  power.** 

Thus  arose  the  veritable  forum  of  chicanery  wherein  fre- 
quent and  corrupt  denials  of  justice  were  excused  as  honest 
mistakes  in  applying  or  interpreting  statutes.  In  the  prov- 
inces where  "  particular**  laws  and  local  customs  were  in- 
tended to  be  recognized  still  greater  difficulties  arose  in 
enforcing  the  general  legislative  acts  of  the  Empire.  In  the 
newly  acquired  territories,  such  as  parts  of  Lithuania, 
Masovia,  and  Finland,  and  in  the  Ukraine  (Little  Russia) 
the  confusion  led  to  great  wrongs  and  frequent  complaints. 
It  was  manifest  on  the  one  hand  that  legislation  could  not 
remain  stationary,  and  on  the  other  that  it  would  be  impos- 
sible to  construct  a  code  a  priori,  involving,  as  it  would,  so 
many  rights  and  relations  founded  upon  customs  and  an- 
cient statutes.  Peter  chose  a  middle  ground.  In  1700  he 
appointed  what  is  known  in  the  history  of  Russian  law  as 
the  '^  First  Code  Commission,**  with  instructions  to  take 
the  Uloshenie  of  1649  ^^  ^  1>^^  ^'^^  ^  putting  all  subse- 
quent legislation  in  harmony  with  its  subjects,  titles,  and 
sections  thus  produce  a  complete,  coherent,  certain,  and 
effective  body  of  laws.    Unfortunately,  neitfier  the  mem- 
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bers  of  iht  Commission  nor  the  secretaries  were  relieved  of 
their  other  duties.  Progress  was  slow,  the  work  being  badly 
directed  and  not  urged.  Up  to  1703  the  G)mmission  had 
succeeded  only  in  outlining  a  concordance  between  three 
chapters  of  the  Ulozhcnie  and  a  part  of  the  subsequent  l^fit- 
lation.  Nothing  further  was  done,  and  without  formal 
report  or  dissolution  the  Commission  appears  to  have  been 
forgotten  in  the  absorbing  military  events  of  the  time.  The 
detailed  labors  and  results  of  this  Commission,  fortunately, 
were  preserved  as  valuable  data  for  subsequent  efforts,  at 
the  same  time  demonstrating  the  magnitude  of  the  tadc  The 
efforts  even  to  collect  all  the  laws  met  with  innumerable 
difficulties.  The  prikasi  of  former  reigns  had  been  con- 
ducted without  ddinite  methods,  their  records  were  in  dis- 
order, most  of  the  acts  were  in  manuscript,  and  if  still  in 
existence  were  held  by  the  various  governmental  depart- 
ments charged  with  their  execution,  as  there  had  never  been 
any  general  depositary  for  conserving  the  laws.  In  1714 
by  ukase  all  legislation  subsequent  to  the  Ulozhcnie  not  m 
accord  with  that  code  was  declared  repealed.  Peter  sought 
thus  to  dear  away  some  of  the  confusion.  At  once  dis- 
cussions arose  as  to  wMch  acts  could  properly  come  within 
that  decree.  To  solve  the  question  the  Senate  was  directed 
to  examine  the  laws  and  to  add  to  the  code  those  that 
harmonized  with  its  provisions.  This  caused  the  Senate  to 
appoint  the ''  Second  Code  Commission,''  from  the  personeDe 
of  certain  colleges  of  government  supposed  to  be  most  quali- 
fied for  the  work.  From  1714  to  1718  ten  chapters  were 
composed,  but  remained  unrevised  and  unrecognized  offi- 
cially. They  were  added  to  the  work  of  the  First  Commis- 
sion and  the  whole  became  known  as  the  "'  Code  of  Con- 
cordance** (Svodnoie  Uhshenie). 

While  these  efforts  were  proceeding  Peter  was  almost 
daily  issuing  his  ukase  to  bridge  some  lagoon  in  former 
legislation  or  meet  some  demand  of  the  new  dvil  condi- 
tions. The  most  important  stq>  of  this  kind  was  the  pro- 
mulgation of  his  Military  Code  (Voinskii  Ustav)  in  171& 
It  was  in  three  parts:  organization  of  the  army,  military 
criminal  law,  and  law  procedure.    The  last  two  parts  ht 


RUSSIAN   CIVIL  LAW.  657 

extended  to  civilians  and  they  were  enforced  in  criminal 
practice  for  many  years.  This  work  was  almost  entirely  of 
foreign  source.  The  first  two  parts  were  translations  of  the 
military  laws  of  1621-32  of  Gustavus  Adolphus,  some  laws 
of  the  Emperor  Leopold  I,  some  others  of  King  Christian 
of  Denmark,  and  numerous  ordonnances  and  edicts  of 
French  kings.  Tlie  third  section  was  prepared  from  the 
Russian  standpoint  and  contained  some  elements  drawn 
from  ancient  customs  and  the  ecclesiastical  procedure. 

Many  of  the  other  special  statutes  or  edicts  issued  from 
time  to  time  left  their  mark  as  radical  innovations.  The 
right  of  primogeniture,  absolutely  antipathetic  to  Russian 
laws  and  traditions,  was  one  of  the  most  important  modifi- 
cations concerning  real  property.  By  this  law  (1715)  real 
estate  descended  to  the  eldest  son  or  to  one  other  if  the 
father  so  appointed  and  only  the  personal  property  passed 
to  the  other  children.  The  inheritors  of  personalty  could 
not  convert  it  into  realty  until  after  seven  years  of  military 
service,  ten  years  of  civil  service,  or  fifteen  years  of  some 
profession  or  commercial  pursuit.  The  ukase  abolishing  the 
pravege  (public  whipping  of  debtors)  removed  an  import- 
ant remnant  of  Tartar  rule.  Written  judicial  procedure 
was  introduced.  Special  tribunals  of  commerce  were  estab- 
lished in  all  the  large  cities.  Many  other  laws  of  equal 
import  were  included  in  the  two  thousand  nine  htmdred  and 
ninety-five  public  acts  of  Peter  during  the  twenty-nine  years 
of  his  separate  reign  (after  the  death  of  Ivan  in  1796).  In 
most  all  of  them  foreign  elements  plainly  appear — ^princi- 
pally German  and  Scandinavian.  This  was  probably  because 
the  Danish  Code  (Danske  Lov)  of  1683  and  the  Norwegian 
Code  (Norske  Lov)  of  1687  ^^^^  still  in  force  in  those 
countries  and  were  considered  of  great  perfection.  Con- 
siderable influence  was  also  exerted  by  the  discussions  of  the 
Code  Commission  of  Sweden,  which  was  appointed  in  1686 
and  was  still  at  work  throughout  the  reign  of  Peter.  As  a 
final  effort  to  realize  his  wish  to  give  Russia  a  complete  and 
definite  body  of  written  laws,  he  decided  in  1719  to  abandon 
his  former  ideas  and  to  reconstruct  the  Ulozhenie  on  the 
model  of  the  Danish  Code  as  modified  by  the  Swedish  Com- 
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mission,  adding  all  subsisting  subsequent  legisbtion  to  die 
relevant  titles.  In  1719  he  accordingly  appointed  die 
''  Third  Code  Commission"  and  at  the  same  time  ordered  the 
Senate  to  separately  identify  all  future  legislative  acts  as 
''  provisory"  or  "  permanent"  and  to  keep  each  as  a  distinct 
collection.  This  injunction  was  obeyed  only  for  the  years 
1719, 1720,  and  1721,  which  gave  little  assistance  to  the  new 
Commission.  The  obstacles  which  this  body  encountered 
will  easily  be  imagined.  According  to  the  plan  outlined  it 
was  necessary  to  translate  a  great  mass  of  foreign  laws  and 
to  collate  such  as  might  be  needed.  The  diversity  of  lan- 
guages, the  lack  of  competent  jurists  (there  being  no  l^;al 
profession),  the  radical  differences  among  the  systems,  and 
particularly  the  imperfections  and  contradictions  in  the  Rus- 
sian collection, — still  unarranged,— offered  little  opportunity 
for  distinguishing  with  certainty  what  should  be  considered 
as  en  vigueur  or  regarded  as  repealed.  With  these  difficul- 
ties the  Commission  made  tardy  progress  and  was  still  amid 
its  perplexities  when  Peter  died  in  1725. 

The  great  reformer  rendered  eminent  services  to  his  coun- 
try. He  raised  Russia  from  the  condition  of  an  Asiatic 
Horde  to  that  of  a  European  State.  Success  attended  all 
his  efforts  excq>t,  unfortunately,  those  directed  towards  pro- 
viding commensurate  private  laws.  Upon  that  point  he 
left  his  country  in  a  more  unhappy  state  than  his  predeces- 
sors, for  he  had  created  new  relations  that  required  the  sup- 
port and  encouragement  of  wise,  just,  and  adequate  legisla- 
tion. 

William  W.  Smithers. 
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As  Marked  by  DsasiaNs  Selbcted  fbok  tbb  Advance 

Repokts. 


ASBIGMlfBNTS. 

Against  the  dissent  of  one  judge  it  is  dedded  fay  the 
Stq>reme  Court  of  Mississippi  in  Union  and  Planter^  Bank 
BMcftt  m  of  Memphis  v.  Duncan,  36  Soudiern,  690,  that 
^^•^nm%  where  an  assignment  for  the  benefit  of  creditors 
is  made  without  preferences,  and  provides  that  the  estate 
shall  be  applied  towards  paying  the  liabilities  of  the  assignor 
ratably,  a  creditor  of  the  assignor  who  hol^  cdbieral 
security  cannot  receive  dividends  upon  the  f^  of  his  daim 
without  crediting  the  value  of  the  collaterals.  Cooapare 
Merrill  v.  Nat.  Bank  of  Jacksonville,  173  U.  S.  131. 


BANKS  AND  BANKIN& 

A  depositor,  though  holding  money  in  a  fiduciary  capadty, 
may  draw  it  out  of  the  bank  at  his  pleasure,  and  the  baidc 
TffMiPmSf  is  bound  to  honor  his  dieda,  and  incurs  no 
liability  in  so  doing  so  long  as  it  does  not  par* 
ticipate  in  any  misappropriation  of  fundi  or  breach  of  trust, 
though  the  conduct  or  course  of  dealing  of  the  depositor 
may  charge  die  bank  with  notice  that  he  is  violating  his 
trust:  Supreme  Court  of  Texas  in  Interstate  Nat.  Bank 
V.  Claxton,  80  S.  W.  604. 


CARRIERS. 

The  Supreme  Court  of  Georgia  decides  in  Georgia,  etc., 
Ry.  Co.  V.  Brown,  47  S.  E.  942,  that  the  mere  purchase 
CMtrad  •!  of  an  ordinary  railway  ticket  by  a  husband  for 
'■•*«•  his  wife,  even  though  he  pays  for  it,  does  not 
constitute  a  contract  between  the  husband  and  the  company 
for  the  safe  transportation  of  the  wife;  but  the  imjdied  ooq- 
tract  for  safe  passage  which  the  law  raises  from  the  purchase 
of  the  tidcet  is  in  favor  of  the  wife,  and  in  her  bdialf  akme 
can  an  action  be  maintained  for  its  breach.  Compare  Aiken 
V.  Southern  Ry.  Co.,  1 18  Ga.  1 1& 

<9» 
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CHAIIPERTY. 

The  relaxation  of  the  rules  as  to  agreements  between  at- 
torney and  client  which  in  cases  of  negligence  seems  faiify 
AttsHMy  ■■«  well  established  is  ai>parently  carried  to  an  even 
citeac  further  extent  in  Smits  v.  Hogan,  jy  Pac  390^ 
where  the  Supreme  Q>urt  of  Washington  decides  that 
a  contract  between  attorney  and  client  by  whidi  the 
former  agreed  to  prosecute  a  suit  for  the  latter  for  mal- 
practice and  pay  the  necessary  disbursements,  in  considera- 
tion of  one-third  of  the  amount  recovered,  is  valid.  Cook 
pare  Courtright  v.  Bumes,  13  Fed.  3i7-3aa 


CONSTITUTIONAL  LAW. 

In  Bill  Posting  Sign  Co.  v.  Atlantic  City,  58  AtL  342, 

the  Supreme  Court  of  New  Jersey  decides  that  an  ordinance 

Tausff  •!     which  forbids  the  erection  of  signs  upon  private 

^'•p^rtr  property  in  Atlantic  City,  without  r^;ard  to 
whether  sudi  signs  may  be  dangerotas  to  public  safety,  is 
invalid  because  it  is  an  attempt  to  appropriate  private 
property  to  public  use  without  compensation.  The  case 
seems  to  be  of  particular  importance,  in  view  of  the  modem 
tendency  towards  novelty  in  advertising,  and  it  may  well 
be  questioned  whether  it  is  not  competent  for  a  State  Legis- 
lature or  a  municipality  to  prohibit  many  of  the  modem 
forms  of  advertisement  in  view  of  their  tendenqr  to  dis- 
figure a  locality. 

In  United  States  v.  Moore,  129  Fed.  630,  the  United 
States  Circuit  Court  (N.  D.  Alabama,  S.  D.)  holds  that 
Kichu  •!  ^^  ^^S^^  ^^  ^  citizen  to  organize  miners,  arti- 
cuiicm:  sans,  laborers,  or  persons  in  any  pursuit,  as  wdl 
orf»i<.u-  ^5  the  right  of  individuals  in  such  callings  to 
unite  for  their  own  improvement  or  advancement,  or  for 
any  other  lawful  purpose,  is  a  fundamental  right  of  a  citizen 
in  all  free  governments ;  but  it  is  not  a  right,  privilege,  or 
immunity  granted  or  secured  to  citizens  of  tfie  United  States 
by  its  constitution  or  laws,  and  is  left  solely  to  the  protection 
of  the  states.    See  Logan  v.  United  States,  144  U.  S.  293. 
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CORPORATIONS. 

The  Supreme  Court  of  Iowa  decides  in  Pendleton  v. 
Harris-Emery  Co.,  lOO  N.  W.  117,  that  the  pledgor  of 
Pledger  •!  stock  of  a  Corporation  remains  the  real  owner 
*••«*  of  the  stock,  and  has  power  to  enter  into  an 
agreement  with  the  corporation  issuing  it  changing  its 
status  on  the  books  of  the  company  from  preferred  to  com- 
mon stock,  subject  to  the  pledgee's  lien.  It  is  further  de- 
cided that  the  possible  rights  of  the  pledgee  of  stock  of  a  cor- 
poration to  successfully  attack  an  agreement  between  the 
corporation  and  the  pledgor  of  the  stock,  purporting  to 
change  his  holding  from  preferred  to  common  stock,  does 
not  affect  the  book  value  of  the  stock  of  the  corporation, 
after  the  agreement  has  been  fully  executed,  so  as  to  entitle 
one  purchasing  other  stock  of  the  corporation  on  a  guarantee 
that  the  stock  embraced  in  the  waiver  agreement  was  com- 
mon stock  to  recover  from  the  seller  the  difference  between 
the  book  value  of  the  stock  of  the  corporation  which  was 
included  in  the  contract  of  sale  with  the  stock  embraced  in 
the  waiver  agreement,  treated  as  common  stock,  and  the 
book  value  thereof  with  such  stock  treated  as  preferred 
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Against  the  dissent  of  two  judges,  the  Supreme  Court  of 
Missouri  decides  in  State  Brown  Contracting  and  Building 
BMiB«M  la  Co.  V.  Cook,  80  S.  W.  929,  that  where  a  cor- 
otbcrsutM  poration  was  organized  in  New  Jersey  for  a 
purpose  not  contrary  to  the  public  policy  of  the  state 
of  Missouri,  and  duly  complied  with  all  the  statutory 
requirements  necessary  to  entitle  it  to  do  business  in  Mis- 
souri, the  facts  that  all  but  one  of  its  shares  of  stock  were 
subscribed  for  by  Missouri  citizens,  and  that  its  property 
and  business  were  mainly  located  in  that  state,  were  suffi- 
cient to  establish  that  it  was  formed  in  New  Jersey  for  the 
purpose  of  evading  the  laws  of  Missouri,  so  as  to  authorize 
the  Secretary  of  State  to  refuse  to  grant  it  a  license  to  do 
business  in  Missouri,  under  the  Laws  of  Missouri  of  1903, 
p.  121,  providing  that  licenses  shall  not  be  granted  to  for- 
eign corporations  where  it  appears  that  they  were  organized 
by  citizens  of  Missouri  for  the  purpose  of  evading  Missouri 
laws.    Compare  Demarest  v.  Flack,  128  N.  Y.  205. 
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MASTER  AND  SERVANT. 

The  statutory  efforts  to  restrict  the  operation  of  the  fd- 
k>w-<servant  rule  are  giving  rise  to  numerous  dedsioitt. 

Baptoytr'tf    AmoHg  these  the  recent  case  of  Southern  Ry. 

LtekiittjAct  Co.  V.  Cheaues,  36  Southern,  691,  decided  bf 
the  Supreme  Court  of  Mississippi,  is  of  interest  It 
is  there  held  that  under  the  Mississippi  Gmstitution  of 
1890,  Sec  193,  providing  that  an  employee  of  a  railroad 
company  may  recover  for  injuries  resulting  from  the  negli- 
gent act  of  one  having  a  right  to  direct  his  services,  the  em- 
ployee's right  to  recover  is  not  limited  to  cases  where  be 
is  injured  whilst  executing  at  the  very  time  of  his  injury 
some  special  command  or  order  given  t]^  his  superior  officer, 
but  he  is  entitled  to  recover  if  injured  by  the  negligence  of 
a  superior  officer,  or  a  person  having  the  right  to  direct  his 
services,  whether  he  is  at  the  time  obeying  any  special  com- 
mand or  engaged  merely  in  the  discharge  of  his  ordinary 
duties,  the  superior  officer  or  person  also  being  engaged  in 
discharging  simply  the  primary  duties  of  his  station,  and 
not  the  positive  duties  of  the  master. 


NEGLIGENCE. 

Defendant  owned  and  managed  a  park  for  public  amuse- 
ment for  an  admission  free.  Plaintiff  paid  the  admission  fee 
pisM  ^"^  entered  the  park  to  witness  an  exhibition  of 
of  Public  fireworks  as  advertised  by  defendant.  During 
AmuMBcnt  ^]^^  exhibition  a  rocket  was  discharged  whi<£ 
struck  plaintiff  and  injured  her.  A  third  person  whose 
business  was  that  of  exhibitor  of  fireworks  did  all  the  work 
in  connection  with  the  sending  off  fireworks,  under  a  con- 
tract with  defendant  to  give  the  exhibition,  and  defendant 
had  no  control  over  the  details  of  the  work  nor  over  the  men 
who  performed  it.  Under  these  facts  the  New  York  Su- 
preme Court  (Appellate  Division,  Third  Department)  de- 
cides in  Deyo  v.  Kingston  Consol.  R.  Co.,  88  N.  Y.  Supp. 
487,  that  defendant  was  not  liable,  though  the  third  person 
was  negligent.  One  judge  dissents.  Compare  the  case 
above  referred  to  with  Boyd  v.  United  States  Mortgage  and 
Trust  Co.  (infra)  with  regard  to  negligence  on  the  part  of 
the  owner  of  a  building. 
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NEGLIGENCE  (Contumcd). 

It  is  held  by  the  New  York  Supreme  Court  (Appellate 
Division,  First  Department)  in  Boyd  v.  United  States 
owacrcf  Mortgage  and  Trust  Co.,  88  N.  Y.  Supp.  289^ 
B«iMi«t  that  where  the  owner  of  a  building  employ^ 
brokers  to  obtain  tenants,  and  authorized  the  brokers  to  con- 
duct their  customers  into  the  building,  he  was  liable  for  in- 
juries sustained  by  a  customer  while  examining  the  building 
in  company  with  the  brokers  and  due  to  their  negligenoe. 


NUISANCE. 

The  Supreme  G>urt  of  Texas  holds  in  Ft.  Worth  and 
Rio  Grande  Ry.  Co.  v.  Glettn,  80  S.  W.  992,  that  where  a 
i>»ra«M      railway  company  permitted  an  old  well  upon  its 
Gatittetf      right  of  way,  near  land  owned  and  occupied  by 
^^**       plaintiff's  father  and  his  family,  to  become  a 
nuisance,  whereby  plaintiff  was  made  sick  and  suffered  dis- 
comfort and  pain,  plaintiff  was  entitled  to  recover  damages 
therefor,  though  he  had  no  interest  in  the  property  of  his 
father,  with  whom  he  resided.    Compare  Lockett  y.  Railway 
Company,  78  Tex,  211. 

The  law  with  regard  to  the  rights  of  those  who  harvest 
ice  seems  not  to  have  been  developed  to  any  very  great  extent 
p«iistiM  ^^^  ^  new  decision  in  reference  to  it  is  always 
iM  Field  welcome.  The  New  York  Supreme  Court  (Spe^ 
cial  Term,  Ulster  County)  decides  in  American  Ice  Co.  ▼. 
Catskill  Cement  Co.,  88  N.  Y.  Supp.  455,  that  where  an 
ice  company  owned  land  bordering  on  the  Hudson  River, 
and  made  the  ice  formed  between  its  lands  and  the  centre 
of  the  river  its  personal  property  by  staking  it  out  as  re- 
quired by  the  statute  law  of  New  York,  it  was  entitled  to 
restrain  a  neighboring  cement  company  from  so  operating 
its  works  during  the  season  for  harvesting  ice  as  to  throw 
on  the  ice  cinders,  ashes,  coal-dust,  and  other  substances 
which  might  sink  into  the  ice  and  render  it  unmerchantable, 
such  operation  being  a  nuisance,  as  an  unreasonable  use  of 
defendant's  property  to  the  annoyance  and  damage  of 
another. 


^•^^^ 
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PRACTICE. 

Against  fhe  dissent  of  two  judges  it  is  decided  fay  the 

New  York  Supreme  Court  (Appellate  Division,  First  De- 

Majcrcf     p^^rtment)  in  Lynch  v.  Elektran  Mfg.  Co.,  8B 

cauM  •!     N.  Y.  Supp.  yo,  that  an  employee  who,  while  at 

acum       work  in  an  elevator  shaft,  is  injured  by  Ae 

nqg^ligent  operation  of  the  elevator  by  a  third  perscm,  may 

join  his  cause  of  action  against  the  third  person  witfi  one 

against  the  master  for  failing  to  furnish  him  a  safe  place  in 

which  to  work,  the  two  defendants  being  joint  tort-feasors. 

Compare  Colegrove  v.  N.  Y.,  etc.,  Rd^  Cos.,  20  N.  Y.  492. 


RAILROADS. 

The  Supreme  Court  of  Illinois  decides  in  IlUnois  Ceniral 
R.  Co.  V.  Keegan,  yi  N.  E.  321,  that  a  railroad  com- 
ApprMck  to  pany  is  liable  for  injuries  to  a  person  slipping 
StotiM  on  snow  and  ice  which  the  company  has  know- 
ingly allowed  to  accumulate  on  steps  leading  to  its 
station,  though  the  accumulation  does  not  lead  to  an 
obstruction  to  travel.  Compare  Weston  v.  New  York 
Elevated  Railroad  Co.,  73  N.  Y.  595. 


RELEASE. 

A  servant  executed  a  contract  of  settlement  with  the  mas- 
ter which  recited  that  his  throat  and  breast  were  injured 
toiiiriM  "  by  falling  on  a  peg,"  and  that  he  released  the 
laciadsi  master  from  all  claims  and  demands  arising 
from  contract  or  tort  Thereafter  the  servant  became  Uind 
as  a  result  of  the  accident  Under  these  facts  the  SujM-eme 
Court  of  Texas  decides  in  Quehe  v.  Gulf,  C.  and  S.  F.  Ry. 
Co.,  81  S.  W.  20,  that  the  release  covered  the  injury  to  the 
servant's  sight  The  settlement  was  not  void  for  mistake 
on  the  theory  that,  having  had  no  knowledge  of  the  injury 
to  his  sight,  the  servant  did  not  intend  to  release  his  daim 
therefor. 


STREET  RAILROADS. 
It  is  held  by  the  Supreme  Court  of  Indiana  in  Mordhursi 

V.  Ft.  Wayne  and  S.  W.  Traction  Co.,  71  N.  E.  642,  that 
AbattiM  the  carriage  of  light  express  matter,  passengers' 
owMTs      baggage,  and  mail  matter  upon  street  cars  does 

not  constitute  a  ground  of  complaint  on  the  part  of  abutting 

lot-owners.    The  apparent  tendency  towards  the  use  of  dec- 
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STREET  RAILROADS  (Conliaiied). 

trie  railways  for  the  purpose  of  transporting  freight  makes 
this  decision  of  special  interest  in  its  relation  to  the  question 
of  the  rights  of  abutting  owners  to  recover  for  additional 
burdens  upon  dty  streets. 


TENANTS  IN  COMMON. 

Against  the  dissent  of  two  judges  the  Court  of  Appeals 
of  New  York  holds  in  Valentine  v.  Healey,  78  N.  £.  913, 

LteMiitiM  *^^  *  tenant  in  common  can,  in  opposition  to 
his  co-tenant,  permit  a  firm  of  which  he  is  a 
member,  and  which  had  a  lease  of  the  premises  for  a  year, 
to  continue  in  possession  temporarily  without  subjecting  it 
to  the  liabilities  of  an  ordinary  tenant  holding  over.  See 
also  Haynes  v.  Aldrich,  133  N.  Y.  287. 


WILLS. 

By  residuary  bequest  a  testatrix  gave  **  all  the  rest''  of  all 
her  estate  to  her  husband,  and  provided  that  if  the  husband 
c^iutractioat  should  not  expend  the  whole  of  the  estate  so 

Rif  hto  •!  much  of  it  as  remained  should  go  to  the  brothers 
LN«T«Mat  and  sisters  of  the  tesUtrix.  The  Supreme  Court 
of  Pennsylvania,  construing  this  provision,  holds  in 
In  re  Dickinson's  Estate,  58  Atl.  120,  that  the  hus- 
band had  only  the  power  to  consume  the  estate  in  good 
faith,  and  a  mere  nominal  conversion  by  marking  a  judg- 
ment to  his  own  use  will  not  prevent  the  gift  over  from 
taking  effect    Compare  Pennocl^s  Estate,  20  Pa.  268. 
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The  Extent  of  the  Servitude  Laid  on  a  Highway  undbk 
Condemnation  Proceedings. — ^What  are  tfic  respective  rigfats 
of  the  state  and  the  individual  abutting  owner  in  a  public  high- 
way? 

The  latest  answer  to  this  question  conies  from  the  Supreme 
Court  of  Michigan  in  the  case  of  Austin  v*  Detroit,  etc.,  Rwf. 
Co.^  decided  July  14, 1903. 

The  answer  is  important  because  of  the  principle  whidi  it 
involves,  and  the  principle  is  important  because  of  the  enormous 
value  of  the  opposing  interests.  It  is,  of  course,  true  that  the 
individual  sustains  a  twofold  capacity,  in  one  of  which  (that, 
of  a  member  of  the  state)  his  interests  are  identical  with  ttiose 
of  the  state,  in  the  other  of  which  (that  of  exclusive  proprietor- 

.  .1  ■  — 

*96  N.  W.  35. 
tf6 
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ship)  his  interests  sometimes  su£fer  as  a  resuk  of  the  para- 
mount right  of  the  state. 

Our  oonstitutioa  provides  ^that  private  property  shall  not 
be  taken  for  puUic  use  without  just  compensation*''  When  the 
state,  therefore,  takes  private  property  for  a  highway,  it  must 
pay  the  private  owners  just  compensation.  This  is  very  simpk 
m  itself,  but  it  has  been  the  subject  of  much  litigation  to  deter- 
mine just  what  is  public  use,  and,  the  highway  onee  estadUisbed, 
to  wluit  uses  it  may  be  put  without  ad(Utional  compensalkMi  to 
the  abutting  owners. 

As  indicating  the  growing  importance  of  the  subject,  and  the 
changes  yet  going  on  concerning  it,  we  make  mention  of  the 
work  of  Lewis  on  "  Eminent  Domain.''  In  his  preface  to  the 
second  edition  (1900)  he  says,  ''In  the  twelve  years  whidi 
have  elapsed  since  the  publication  of  the  first  edition  (1888^ 
more  decisions  have  been  handed  down  on  the  subject  of  emi- 
nent domain  than  in  all  the  previous  history  of  the  country." 

In  his  first  edition  he  dtes  (with  a  view  of  making  a  com- 
plete, inclusive  compendium  on  the  subject^  over  six  thousand 
cases ;  twelve  years  later  his  citations  number  i2ji2X 

In  whatever  state  society  has  been,  there  has  ailways  been 
travel  When  men  set  up  homes  for  themselves  ar.«d  settled 
into  communities,  they  naturally  had  certain  ways  of  reaching 
each  odier,  and  we  may  suppose  that  what  was  once  trackless 
country  came  to  have  paths:  in  time,  some  sovereign  or  con- 
trolling power  took  charge  and  laid  them  out  into  roads. 

Thus  we  see  that  very  early  in  Roman  history  there  existed 
the  office  of  Pontifex  Maximus,  whose  duty  it  was  to  keep  in 
repair  the  bridges  and  the  roads.  Possibly  his  <^ce. arose 
through  the  necessity  (or  at  least  from  the  Roman  seemingly 
inborn  warlike  instinct)  of  keeping  at  all  times  those  splendid 
facilities  of  oflFence  and  defence  in  good  repair.  So  highly  did 
the  Romans  regard  this  office,  that  it  was  not  until  after  the 
passage  of  the  Licinian  Laws  (about  joo  B.c.)  that  the  ple- 
beians gained  admission  to  it 

Although  at  the  evacuation  of  Britain  by  the  Romans  (a.d. 
410)  almost  all  traces  of  their  occupation  disappeared,  yet  their 
roads  remain  to-day  in  a  remarkable  state  of  preservation. 

Although  the  power  of  eminent  domain  was  exercised  in  Eng. 
land  for  a  long  time  previous,  it  was  not  until  1625  that  the 
term  was  used,  and  then  it  comes  from  Grotius.* 

It  is  defined  as  "  the  power  of  the  state  to  apply  private  prop- 

'  Dc  Jure  Belli  et  Pacts,  lib.  i,  dt  i  (i6as). 
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erty  to  public  purposes  on  payment  of  just  oompensatxm  Id  Ae 
owner.  • 

The  rule  itself  receives  support  from  all  authorities  as  being 
founded  on  public  necessity,  and  as  existing  as  a  sovereign 
power,  independent  of  the  courts  or  the  le^Uture.^ 

Chancellor  Kent  has  this  to  say  rq^ardmg  private  right  of 
property :  "  This  inviolability  of  private  property  .  .  .  has  ex- 
cited so  much  interest,  and  has  been  deemed  of  so  much  ixapot^ 
tance,  that  it  has  frequently  been  made  the  subject  of  an  express 
and  fundamental  article  of  right  in  the  constitution  of  govern- 
ment Such  an  article  is  to  be  seen  in  the  bill  of  rights  annexed 
to  the  constitutions  of  Pennsylvania,  Delaware,  and  Ohio;  and 
it  has  been  incorporated  into  some  of  the  written  constitutioos 
adopted  in  Europe.*  But  what  is  of  more  importance  ...  it  is 
made  a  part  of  the  G>nstitution  of  the  United  States  •  •  ."* 

The  right  of  the  state  to  take  the  property  is  not  disputed, 
but  it  must  be  condemned  and  paid  for  before  it  can  be  lawftdly 
used  for  its  highways.  The  question  still  remains,  what  rights 
have  the  individual  and  the  state  respectively,  after  the  highway 
has  been  acquired  under  process  of  emment  donutin? 

Angel  on  Highways^  has  the  following  to  advance:  "The 
more  ancient  decisions  limited  the  rights  of  the  public  to  that 
of  passage  and  repassage,  and  treated  any  interference  with  the 
soil  other  than  was  necessary  to  the  enjoyment  of  this  right  u 
a  trespass.  But  the  modem  decisions  have  very  much  extended 
the  public  right,  and,  particularly  in  the  streets  of  potions 
cities,  have  reduced  the  interests  of  the  owner  of  the  soil  to  a 
mere  naked  fee  of  only  a  nominal  value." 

It  is  natural  that  the  law  should  undergo  a  change,  or  broaden 
and  develop  in  this  regard,  because  of  the  conmaratively  recent 
great  growth  of  cities  and  of  transportation  fadlitiet.  When 
cities  were  very  small  and  scattered,  and  travel  was  by  foot, 
horseback,  in  stage-coach,  naturally  that  was  the  only  use  to 
whidi  the  highways  were  put.  When  we  consider,  however, 
that  in  1800  about  3  per  cent,  of  the  population  of  the  United 
States  lived  in  cities,  and  that  in  1900  the  proportion  had  in- 
creased to  over  33  per  cent,  and  when  we  think  of  the  introduc- 
tion of  the  horse-car,  the  cable-car,  the  steam-car,  the  electric- 
car,  the  underground  roads,  the  telegraph  lines,  the  electric 

*  American  and  Eng.  Enc  Law,  ad  ed^  vol.  10,  IK  1047- 

•Vattcl,  Lc  Droit  des  Gens,  lib.  i,  c.  20,  sec  244;  Scudd^r  v.  Trgm- 
ion,  etc.,  FalU  Co.,  i  N.  t.  Eq.  694;  Potion  v.  N.  C.  R.  Co.,  33  P*- 
426;   U.  S.  V.  Jones,  109  U.  S.  518;  Allen  v.  Jones,  47  Ind.  43& 

*  Constitutional  Charter  of  Louis  XVIII  and  the  ephemeral  bnt  very 
elaborately  drawn  Constitution  de  la  Republiqne  Fran^aise  of  I79S 

^  Gardner  v.  yUlage  of  Newburgh,  2  Johns.  Ch.  163  (N.  Y.  1816). 

*  Section  31a. 
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lighting  lines,  and  the  telephone  lines,  and  the  necessity  that 
they  have  facilities  for  operation,  we  can  appreciate  the  neces- 
sity of  the  law  adapting  itself  to  these  new  coi)$||tions. 

A  very  interesting  address  was  recently  delivered  by  Jchn  S. 
Wise  before  the  New  York  Bar  Associ^on,*  in  which  the 
speaker  reviewed  the  process  by  which  the  law  grew  to  be  in 
accord  lyith  these  advances  in  human  achievement: 

''Nothing,  I  venture  to  say,  more  aptly  illustrates  the 
changing  diaracter  of  the  law,  or  its  adaptability  to  the  aid- 
vancing  steps  of  civilization,  than  a  study  of  the  American 
decisions  upon  the  uses  of  public  highways.  Turning  to  the 
decisions  of  a  hundred  years  ago,  and  taking  them  from  any 
state  of  the  American  Union,  we  find  the  language  of  the  judges 
substantially  identical,  to  the  eflFect  that  the  primary  and  domi- 
nant object  in  the  dedication  of  a  public  highway,  whether  tl 
was  a  road  in  the  country  or  a  street  in  the  city,  was  for  travd 
thereon,  and  the  use  thereof  by  the  people,  on  foot,  on  horse- 
back, or  in  wheeled  vehicles.  At  that  time  the  proposition 
seemed  very  plain  and  simple."  * 

First,  horse-cars,  after  a  struggle,  were  admitted  to  the  free 
use  of  the  highway,  and  the  first  permanent  rails  were  laid. 
Some  courts  held  them  to  be  additional  servitudes,  requiring 
extra  compensation  to  be  made  to  the  abutting  owners;  but 
they  soon  recognized  the  practical  necessity  of  their  free  opera- 
tion, and  held  the  price  originally  paid  for  the  land  to  be  ade- 
quate compensation  for  such  a  use.  Then,  in  about  1838,  came 
the  telegraph  with  its  poles  and  wires,  started  by  Steinheil  and 
Morse.  Where,  as  in  New  York,  the  fee  of  the  streets  was  in 
the  state,  there  was  no  trouble,  but  where  the  fee  resided  in 
individual  abutting  owners  courts  have  differed  on  the  subject.** 
Massachusetts,  "  by  a  curious  and  singular  ratiocination,"  holds 
that  the  transmission  of  news  is  "  travel,"  and  so  is  within  the 
purpose  for  which  the  highways  were  condemned.  Virginia, 
on  the  contrary,  scouts  this  interpretation,  and  holds  that  it 
imposes  a  new  servitude  on  the  roadway  such  as  demands  extra 
compensation.  In  1878  the  telephones  came  to  be  of  practical 
importance,  and  the  decisions  have  generally  treated  them  as 
they  treated  the  telegraphs — ^gave  them  the  free  use  of  the  Mgh- 
way.  Next,  as  third  and  fourth  electrical  occupants  of  the 
highways,  came  the  arc  and  incandescent  lights,  with  their  poles 
and  wires.  By  this  time  considerable  friction  arose  between 
the  companies  thus  favored  by  reason  of  the  conflict  of  the 

*  Reports  of  the  N.  Y.  Bar  Ass.,  voL  xiv. 

*  Ibid.    The  remarks  succeeding  this  portion  are  taken  from  the  same 
source. 

""See  Am.  Law  Rsc,  25  N.  S.,  p.  44^ 
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currents  of  dectridty.  Mr.  Wise  explains  at  length  the  effect 
of  the  escaping  electricity  playing  havoc  with  the  tekphone 
wires,  and  rendering  them  almost  unfit  for  the  transmission  of 
the  human  voice.  All  this  paved  the  way  for  a  series  of  soils 
instituted  by  the  Bell  Telephone  Company  to  rid  the  higfawajs 
of  their  troublesome  neighbors,  who,  nevertheless,  at  least  were 
there  before  the  telephme.  In  1887,  in  Richmond,  Virginia, 
was  built  the  first  electric  street  railway  in  America,  by  Fnnk 
J.  Sprague.  The  rapid  spread  of  this  system  of  transportation 
in  three  years  carried  it  all  over  the  Union.  The  instttution 
of  the  necessary  "  trolley"  wires  soon  brought  matters  to  a 
head.  The  Bell  Company's  patents  would  expire  in  1893,  and 
new  competitors  would  invade  the  fidd.  The  Bdl  Conn|iany 
organized  a  plan  of  campaign,  and  proceeded  to  carry  it  out  in 
several  states  consecutively.  They  attacked  the  ri^t  of  the 
trolley  companies  to  carry  exposed  wires  through  the  streets^ 
and  they  attacked  the  rights  of  all  the  other  electrical  occupants 
because  they  interfered  with  their  telephone  service.  In  aunost 
all  instances  the  courts  refused  to  draw  any  distinction  between 
them,  and  the  result  was  that  all  had  the  use  of  the  highway 
without  paying  the  abutting  owners  anything. 

In  summing  up  the  decisions  on  the  subject,  Lewis  ^  states 
the  law  to  be  that  horse-railways  are  not  an  additional  servitude^ 
nor  are  cable*cars,  nor  trolley  roads.  As  to  tmderground  rail- 
ways, there  being  but  few  decisions  on  the  subject,  1^  entertains 
some  doubt,  but  suggests  that  they  should  be  held  an  additional 
servitude.  His  own  opinion  is  that  any  permanent  raib  should 
be  held  to  create  new  easements  without  distinction,  as  they 
tend  to  impede  the  original  free  use  of  tfie  road  for  travel  on 
horseback  or  en  voiture.  He  seems  to  lean  very  strongly  to  die 
original  theory,  but  the  cases  are  certainly  the  otfier  waj. 
Steam  railroads,  however,  are  generally  excluded,  although  m 
one  case  (which  will  be  found  discussed  in  Lewis's  work), 
where  the  road  made  many  stops  in  the  city  like  an  ordinary 
street-car,  it  was  held  to  be  such  proper  "  travel"  as  entitled 
it  to  the  use  of  the  highway.  When  the  fee  is  in  the  city,  how- 
ever (as  in  New  York),  steam  roads  may  operate,  if  they  can 
get  proper  authority  from  the  municipality. 

Very  ^oon  after  the  various  car-lmes  came  to  occupy  the 
streets  they  began  to  change  the  grades.  On  this  phase  of  the 
case  there  is  some  difference  among  the  authorities,  but  moal 
of  tfiem  hold  that  it  is  a  proper  incident  to  the  successful  open- 
tion  of  the  road,  and  suffer  abutting  owners  to  go  unreoom- 
pensed  save  what  they  got  when  the  street  was  laid  out"    The 

''Lewis,  Eminent  Domain,  sections  115c,  4  e,  f ,  a,  h,  i,  j. 
""See  cases  cited  in  Am.  and  Eng.  Enc  Law,  2d  ed^  voL  lo.  tlA 
Leading  English  case,  British  Cast  Plate  Sffg.  Co.  ▼.  Mtreiith,  7  T.  t. 
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ratio  decidendi  of  these  cases  is  that  the  original  assessment 
must  be  held  to  cover  all  subsequent  damage  arising  from 
authorized  and  lawful  use  of  the  highway.  Of  course, ''  author- 
ized'' here  means  permission  granted  by  the  state,  or  by  a  com- 
munity having  the  power  delegated  to  it  *'  Lawful"  means  any 
such  use  that  is  public  and  within  the  purpose  for  which  the 
land  was  taken.  The  litigation  has  hung  mostly  on  what  was 
the  original  purpose;  but  it  is,  at  all  events,  generally  settled 
that  street  railways  are  within  that  purpose.^' 

In  Ohio,  as  to  change  of  grade,  the  courts  not  onlv  give 
damages  for  the  loss  oi  lateral  support  to  soil,  but  also  for  the 
support  of  houses  thereon.^^  A  street  railway,  furthermore, 
may  not  lay  its  tracks  on  the  highway  on  a  different  level  from 
that  of  the  highway.**  Of  course,  when  a  highway  is  laid  out, 
it  cannot  be  shifted ;  if  the  line  is  changed,  there  must  be  addi- 
tional compensation.** 

Amidst  the  onsweeping  tide  of  change  there  are  still  to  be 
seen  a  few  posts  marking  the  stand  of  the  older  doctrine.  The 
case  of  Craig  v.  Rochester  *^  is  one  in  which  it  is  flatly  stated 
that  the  laying  of  tracks  is  an  additional  servitude. 

The  case  of  Austin  v.  Detroit,  etc.,  Rwy.  (the  case  under  dis- 
cussion) adds  its  decision  to  an  ever-growing  number  in  favor 
of  a  broader  right  of  user  for  the  public  without  additional 
compensation  to  the  abutting  owners.  Some  of  the  states  in 
which  this  principle  has  been  recognized  have  enacted  statutes 
permitting  the  abutting  owner  to  recover  for  loss  of  lateral 
support  to  soil  resulting  from  a  change  of  grade  in  the  streets.^* 

In  the  absence  of  such  statutes  it  will  be  seen  that  the  law  is 
generally  settled  that  a  change  of  grade  is  not  damnum  abs^ 
injuria,  but  damage  already  compensated  for.**    The  doctrine 

794;  leading  American  case,  CoUender  v.  Marsh,  i  Pick.  (Mass.)  418. 
Both  hold  that  the  original  assessment  covers  all  present  and  future 
lawful  servitudes.  Also  accord  O'Connor  v.  Ptttsb.,  18  Pa.  1J9;  Rod-- 
cUfFe's  Ess.  v.  Mayor  of  Br'kfn,  4  Comst.  195;  Atty.  of  Quincy  v. 
Jones,  76  111.  331. 

^  Ibid. ;  also.  Judge  Coole/s  remarks  in  Pontiac  v.  Carter,  3a  Mich. 
164. 

^  City  of  Cin.  v.  Penny,  21  Ohio  St  499. 

^Nichols  V.  St,  Rwy.  Co.,  87  Mich.  361. 

"^Kent  v.  Wallingford,  42  Vt  651. 

«39  Barb.  500  (N.  Y.  1863). 

'"Connecticut,  Georgia,  Indiana,  Iowa,  Maryland,  Massachusetts, 
Minnesota,  Nebraska,  Pennsylvania,  Wisconsin. 

"Enifland,  British  Cast  Plate  Mfg.  Co.  v.  Meredith,  4  T.  R.  79*; 
Boulton  V.  Crowther,  2  B.  and  C  703;  Sutton  v.  Clarke,  6  Taunt.  29. 
United  Sutes,  Northern  Trans f.  Co.  v.  Chicago,  99  U.  S.  635;  Califor- 
nia, Shaw  V.  Crocker,  43  Cal.  435;  Connecticut,  Fellowes  t.  New 
Hat*en,  44  Conn.  240^  36  Am.  Rep.  447;   Florida,  Dorman  ▼.  Jackson* 


672  HOTBS. 

could  otherwise  not  be  reconciled  to  the  constitution,  for  htcnl 
support  to  soil  is  a  natural  right,  conunon  tCMlL** 

£•   ^«    Xm 

:;r^ 

vUU,  13  Fla.  538,  7  Am.  Rtp.  253;  Georgia,  FuUer  t.  AtlMMtL  €6  Ga. 
80;   Illinois,  Quincy  t.  Janes,  70  111.  231,  20  Am.  Rtp.  24;;        " 
Rensslatr  v.  Leopold,  106  Ind.  20;   Iowa,  Hendershatt  t.  Oti 


low^  ^5^^  ^^  Rn>-  182;  Mntucky,  Newport,  etc..  Bridge  C«.  t. 
Foote,  9  Bush.  (Ky.)  264;  Louisiana,  Reynolds  v.  ShrevePi^  ^J^ 
Ann.  426;  Maine,  i/ovfy  v.  Mayo,  43  Me.  322;  Massachusetts  tfivr 
V.  Leicester,  121  Mass.  241 ;  Michigan,  Pantiac  t.  Carter,  32  MidL  164; 
Minnesota,  i4/if<rii  v.  Minneapolis,  24  Minn.  254;  Mississipfli,  IFAsIf  t. 
ya^oo  CtVy,  27  Miss.  357;  Missouri,  Thomson  v.  Boomnlie,  ^  Ma 
" fka  ^' 


282;    Nebraska,  Nebraska  City  v.  Lampkin,  6  Net.  27;   New 

shire,  £atoii  v.  Boston,  etc.,  R.  Co.,  51  N.  H.  504,  12  Am.  Rcfi  147; 

New  Jersey,  Trenton  Water  Power  Co.  t.  /?a#,  36  N.  J.  L.  33$;  New 


York,  People  v.  Green,  64  N.  Y.  606;  Pennsylvania,  Pusey  y.  AU^^ 
Ehany,  98  Pa.  522;  Cair  v.  Northern  Liberties,  35  Pa.  324,  76  Am. 
Dec  343;  /»  re  Ridge  St.,  29  Pa.  491 ;  O'Connor  v.  Pfl<j6iirffc.  18  Ft. 


|/iofiy,  {j0  Pa.  522;    CaiT  v. 

Dec  342;  In  re  Ridge  St.,  2g 

187;   Charlton  v.  Alleghany  City,  i  Grant's  Gas.  (PL)  2o8r<!f«ni  t. 

Reading,  9  WatU  ^Pa.)  382;   //nify  t.  Pittsburgh,  etc..  Bridge  C«« 

8  W.  and  S.  (Pa.)  85;  Rhode  Island,  Simmons  v.  Providence,  12  R.  L 

8;  Tennessee,  Humes  v.  Knoxville,  i  Humph.  (Tenn.)  403;  Vfaeon- 

sin.  Owens  t.  Milwaukee,  47  Wis.  461. 

"Newel!  Real  Prop.,  ed.  1902,  s.  430;  Lead.  Gas.  Am.  Law  Red 
Prop,  with  notes,  hy  Sharswood  and  Budd,  p.  266  et  seq.;  Ftfpet  aad 
Lewis  Dig.  Pa.  Dec,  vol.  xvii,  col.  30,000;  Tunstall  t.  Chrtsmm.  8s 
Va.  i;  Humphries  v.  Brogden.  12  Q.  B.  739;  Lasala  t.  HoBeaak,  4 
Paige,  172;  McMaugh  ▼.  Burke,  12  R.  L  499;  Bispham  E^  a.  44}  S 
Washb.  Eas.,  and  a  long  line  of  cases  the  decision  of  wfaadi  n  -^ 
accord  with  the  principle  announced  in  Rollers  Abr.  56$.  A  ' 
review  of  the  subject  may  be  seen  in  Washb.  Eas.,  a  431. 
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INDIVIDUALISM  v.  LAtV.^ 

Law  is  the  arbitrary  boundary  between  individual  liberty 
and  collective  control.  Above  the  law,  makii^  and  repeal- 
ing it,  is  public  opinion.  In  a  democracy  the  principle  of 
equality  is  the  basis  of  this  opinion,  but  with  power  as  a 
central  idea,  its  practical  result  is  inequality,  that  tends  to 
magnify  the  power  of  the  individual  and  minify  the  re- 
straining functions  of  the  govemmeiit.  From  this  has  come 
a  false  sentimentality  that  has  hindered  the  enforcement  of 
law  in  the  United  States. 

Taking  homicides,  for  example,  we  may  consider  the  fol- 
lowing tables  as  bases: 

HOMIClDtS  ANNUALLY  Pd  MILLIOH  POMTLATIOII 


NtttiM.  PloiMtetioii.  Am 

England  and  Wales 32/x»jooo  32a  lais 

France  fijooojooo  526  i±2» 

Belgium  tfioaijooo  94  i&oo 

*Gennan  Eminre 5^,000^000  249  44S 

'United  Sutct 7d,ooouooo  ^BSt  lagiS 

^  This  paper  was  read  hj  Mr.  Justice  Thompson  before  the  Iatcr> 
national  Congress  of  Arts  and  Saences,  at  St  Louis,  Mo,  Septemtier 
n  1904. 

'Furnished  bj  the  lei-eral  Emiiassics  of  United  Sutes,  except  for 
Canada,  England,  and  Wales,  which  were  furnished  me  bgr  tlie  le- 
^ective  Premiers. 

'  Pk^s  dippings,  probably  embracing  some  assaults  to  murder.  Chi* 
cago  Tribune  gives  4^78  homicides  in  five  jrears  ending  with  1901 ;  the 
Worlds  Almanac  7jP6  arrests  for  homicide  during  1890. 
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HOMICIDES  IK   UNITCO  STATES. 
Geoiinphic  Per  cent.  Pop. 

Divukms.  Foreijn>-boni. 


•  New  England 25  250  2.34 

Middle  Atlantic  20  1688  430 

Central  15  2843  4.» 

Southern    2  3914  1M$ 

Pacific 18  1191  14.71 

To  discover  the  causes  of  this  variation  in  the  frequency 
of  homicides  is  difficult.  We  may  say  it  is  not  a  question 
of  climate,  for,  while  the  Gennans  and  Belgians  are  neigb- 
bors,  with  similar  climatic  influences,  the  rate  of  the  latter 
is  three  times  that  of  the  former.  The  high  rates  in  Rhode 
Island,  South  Dakota,  Montana,  Wyoming,  Idaho,  Wash- 
ington, and  Oregon,  and  the  varying  rates  in  the  other 
geographical  divisions  of  the  states,  support  this  conclusion. 

Tlie  French  and  Belgians  are  from  Gaelic  stock,  and  speak 
the  same  language,  but  their  varying  rates  indicate  that 
homicides  do  not  depend  on  national  characteristics.  A 
like  observation  may  be  made  of  the  German  states^  where 
the  rate  varies  from  four  to  twelve  to  the  million. 

Is  it  a  question  of  racial  differences?  Texas»  w*ith  a  po|NK 
lation  of  2,500,000  whites  and  625,000  negroes,  has  about 
the  same  number  of  homicides  as  Alabama,  Louisiana,  and 
South  Carolina,  with  2,688,371  whites  and  2,760,432  ne- 
groes; while  in  Nevada,  with  only  134  negroes  and  1352 
Chinese  in  a  population  of  42.335,  the  homicides  are  39, 
the  highest  rate  in  the  United  States.  That  of  Maryland, 
having  four  times  as  many  whites  as  colored,  is  as  great  as 
Louisiana,  where  the  races  are  nearly  equal.  It  is  note- 
worthy that  the  negro  at  the  South  does  not  kill  the  white 
man,  nor  the  white  man  the  negro,  so  often  as  the  negro 
kills  the  negro. 

The  Pacific  states,  with  four  percentum  of  population 
colored  (96,522  Indians,  88,000  Mongolians,  and  16,500 
negroes),  have  a  much  higher  rate  than  the  Southern,  with 
thirty-eight  percentum  negroes.  The  two  geographic  di- 
visions having  the  most  foreign-bom  show  the  lowest  rate 
of  homicides. 

*  Press  clippings,  probably  embracing  some  assaults  to  mardcr.  QA* 
cago  Tribune  gives  46,478  homicides  in  five  years  ending  with  igot ;  tht 
World's  Almanac  7386  arrests  for  homicide  during  189a 
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This  varying  ratio  does  not  dqiend  on  density  of  popu- 
lation. In  Germany,  with  252  inhabitants  to  the  square 
mile,  there  is  but  one  homicide  to  828  square  miles;  while 
in  Belgium  there  are  seven  homicides  to  that  same  arei^ 
with  but  554  inhabitants  to  the  square  mile.  In  our  country 
one-tenth  of  the  homicides  are  committed  in  Texas,  where 
there  are  11  persons  to  the  square  mile;  but  the  rate  » 
higher  in  Arizona,  Nevada,  and  Montana,  with  only'  one 
to  the  square  mile.  New  York,  with  seven  and  a  quarter 
millions  of  people  (two  millions  foreign-bom),  has  a  lower 
rate  than  Georgia,  with  one-third  that  population.  In  Ne- 
vada there  is  one  homicide  to  each  1086  of  population,  but 
in  Vermont  one  to  each  58,300.  The  New  England  States* 
with  a  population  of  5,611,851,  have  259  homicides  annu- 
ally, while  California,  with  only  1,500,000  people,  has  422. 

It  appears  not  to  be  a  matter  of  illiteracy,  for  California, 
Colorado,  and  Nevada  are  lower  in  illiteracy  and  higher  in 
homicides  than  Alabama,  Louisiana,  and  Mississippi ;  while 
Virginia  is  higher  in  illiteracy  and  lower  in  homicides  tfian 
Delaware  and  Maryland.  Massachusetts  and  Connecticut 
have  fewer  illiterates  and  more  homicides  than  Vermont, 
and  Rhode  Island  fewer  illiterates  and  a  higher  rate  of 
homicide  than  Kentuck)%  Georgia,  Tennessee,  or  the  Caro- 
linas. 

That  our  government  is  new  is  no  explanation.  The 
census,  our  most  reliable  guide,  shows  that  for  this  country 
as  a  whole  crime  is  increasing  out  of  proportion  to  popub- 
tion. 

VcM*  PriMNHcn.  VtopnlBtioii. 

igSO  6,737 1  injUJ 

i860 19,006 t  in  1647 

1870 32*901  t  in  1171 

1880  A6og t  in   855 

1890  82,339 vl  in    7S7 

1900 Notcolkcted 

And  the  rate  of  homicide  in  the  United  States  is  higher 
than  in  Canada,  with  a  population  of  five  millions,  where 
there  are  only  fifteen  indictments  annually  for  this  offence. 

Nor  is  the  high  rate  of  homidde  in  the  United  States  due 
to  our  democratic  government,  for  in  England,  where  in- 
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dividual  liberty  is,  perhaps,  greater,  they  have  fewer  homi- 
cides; while  under  the  democratic  institutions  of  some  of 
the  Spanish-American  Republics  is  an  utter  disregard  for 
the  existing  form  of  government. 

Care  should  be  taken  to  distinguish  political  method  from 
form  of  government.  The  curse  of  paying  politica]  debt 
with  little  regard  to  real  worth  has  its  effect.  And  just 
here,  it  will  be  well  to  remember,  in  considering  the  low 
rates  in  Germany  and  England,  the  reference  of  the  Right 
Honorable  James  Bryce  to  their  splendid  civil  service,  and  his 
admission  that  *'  that  of  Germanv  was  the  most  perfect  in 
the  world."  ♦ 

The  fault  is  not  inherent  in  our  common  law  and  jury 
system,  for  under  a  like  system  crime  is  suppressed  in  Europe 
and  Canada  in  a  way  we  seem  not  to  understand.  The 
highest  European  rate  in  our  table  is  in  Belgium,  where 
every  death  penalty  since  1863  has  been  commuted  to  life 
imprisonment;  and  the  lowest  is  in  Canada,  where  seven- 
eighths  of  those  tried  for  murder  were  sentenced  to  death. 

It  is  axiomatic  that  the  general  beliefs  of  every  people  de- 
termine their  trend  of  ideas,  create  a  sense  of  duty,  and 
l)ecome  the  source  of  their  inspiring  faith. 

It  will  also  be  conceded  that  in  New  England  questions 
aflfccting  human  conduct  in  its  varied  relations  are  more 
exactly  determined  and  fixed  in  the  minds  of  the  people  than 
in  the  Pacific  States,  where  there  is  one  homicide  to  4500, 
while  in  the  former  section  the  rate  is  one  to  21,800. 

How  much  of  liberty,  then,  is  found  in  tnie  administra- 
tion ! 

From  these  data  and  my  exijerience  in  presiding  over  the 
administration  of  the  criminal  law.  I  reach  the  following 
conclusions: 

First — Variations  in  the  enforcement  of  law  arc  not  so 
much  due  to  climate,  race,  density  of  population,  illiteracy, 
form  of  government,  length  of  governmental  experifxice,  as 
to  a  varying  leniency  in  the  spirit  of  its  administration. 


*  Address  by  Right  Hon.  James  Bryce  delivered  before  the  Interna- 
tional Congresii  of  Arts  and  Sciences,  September  22,  1904. 
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Second — ^This  var}-ing  toterat ion  of  crime  is  largely  the 
result  of  an  impatictit  desire  for  indhidual  poTver,  bom  of 
unlimited  opportunities,  causing  men  to  disregard  their 
duties  to  the  social  compact 

Third — Beneath  it  all  is  a  moral  unrest,  a  process  of 
adjustment  in  individual  conceptions  of,  and  cravings  for, 
absolute  truth,  not  yet  so  crystallized  in  the  aggregate  of 
individual  souls  as  to  Ijecome  the  fixed  ideals  of  the  people. 

WiHiam  H.  Thomas. 
Mamigawury,  Alabama. 
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The  Period  of  the  Tzarinas:  1725-1796. 

PART  IV.* 

Notwithstanding  the  ukusc  of  February  5,  1722,  whereby 
l^eter  the  Great  decreed  that  the  reigning  monarch  should 
]iave  the  right  to  designate  his  successor,  he  failed  to  appoint 
])is  own.  This  was  a  misfortune  which  seriously  affected 
the  stability  of  his  reforms.  The  reactionary  or  anti-reform 
party  immediately  declared  for  Peter,  the  son  of  the  lamented 
Alexis,  but  the  real  affection  of  the  Imperial  Guard  for  the 
widow,  Catharine,  and  the  bountiful  distribution  of  money 
by  Menshikov,  the  favorite  councillor  of  her  late  husband, 
caused  her  selection  by  a  form  of  election  wherein  the  as- 
sembled nobles  declared  that  which  their  hearts  rebelled 
against. 

Fortunately,  this  first  female  ruler  of  Russia  was  sur- 
rounded by  the  able  advisers  who  had  forcefuHy  aided  her 
husband  in  his  great  work.  Unfortunately,  opportunity  and 
human  weakness  corr.bined  to  promote  individual  ambition 
and  dishonesty  among  them.  The  extraordinary  opportuni- 
ties that  Menchikov  had  for  satisfying  his  thirst  for  honors, 
wealth,  and  power  bore  such  early  fruit  that  he  became  the 
practical  ruler  almost  immediately  after  Catharine  was  pro- 
claimed. She  had  much  need  of  a  masterful  guide  in  state 
affairs,  and  her  own  gratitude  directed  her  to  select  the  man 
to  whom  she  owed  all  her  good  fortune,  even  without  the 
approving  estimate  in  which  she  knew  Peter  the  Great  had 
held  his  abilities.  Thus  the  baker-boy,  whose  bright  eyes 
had  attracted  the  great  Reformer's  attention  on  the  streets 
of  Moscow*,  after  assisting  his  master  in  national  affairs  and 
learning  the  lesson  of  autocratic  government,  came  to  be  his 
practical  successor.     He  likewise  became  the  first  of  those 


*  For  Parts  I,  II»  and  III  set  numbers  of  the  Amcsican  Law  Rccis- 
TER  for  March,  April,  and  September.  1904. 
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favorites  who  triumphed  with  rocket-like  rapidity  and  bril- 
liancy only  to  follow  one  another  **  in  melancholy  procession 
to  the  snows  of  Siberia."  * 

Having  been  appointed  Commander-in-Chief  of  the  army 
to  assure  his  political  standing,  and  further  having  been 
assured  a  civil  status  by  the  gift  of  fifty  thousand  serfs,  with 
lands  constitut.ng  him  the  largest  fief-holder  in  Europe*  he 
began  to  rule  the  country  in  the  name  of  his  gracious  sov- 
ereign, Catharine  I. 

The  reforms  of  Peter  the  Great  were  not  disturbed  excqit 
in  so  far  as  necessary  for  the  new  method  of  controlling 
state  affairs,  but  the  old,  vigorous  spirit  of  progress  was 
wanting.  The  Senate  and  the  Holy  Synod  lost  their  title  and 
function  of  ''directing/*  the  government  being  conducted 
by  a  Special  High  Council  composed  of  Menshikov,  Aprak- 
sin,  Golovkin,  Tolstoi,  Golitsin,  and  Ostermann,  under  the 
theoretical  presidency  of  the  Empress.  The  latter,  however, 
as  appears  by  the  records,  was  present  only  at  the  initial 
meeting. 

Little  was  done  towards  bettering  the  confused  condition 
of  the  civil  laws  or  their  administration,  although  some 
modifications  were  adopted.  The  corruption  encouraged,  or 
at  least  made  possible,  by  the  municipal  system  introduced 
by  Peter  was  so  rampant  that  the  central  magistracy  of  St 
Petersburg  was  replaced  by  a  simpler  organization  (the 
ratoucha)  based  upon  an  elective  principle  but  curtailed  in 
jurisdiction.  The  other  cities  were  at  first  put  under  the 
immediate  control  of  governors,  but  almost  at  once  changed 
into  ratouchi.  Says  Kapnist  in  the  introduction  to  his  "  Code 
d' organization  judiciarc  de  1864:"  '*Les  reformes  muni- 
cipales  de  Pierre  le  Grand,  empruntees  a  une  legislation 
etrangere  et  par  consequent  sans  racines  dans  le  pays,  n'ont 
guere  sur\'e;u  a  leur  auteur.''  While  this  is  true  as  to  form, 
the  bases  were  retained  and  became  permanent  elements  in 
subsequent  municipal  government 

The  "  Third  Code  Commission,'*  which  was  still  in  ex- 
istence when  Peter  died,  was  ordered  to  continue  .its  woilc. 


*  W.  R.  Morfitl-J^MfM. 
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its  membership  at  the  same  time  being  augmented  by  the 
addition  of  t%vo  churchmen  and  also  representatives  from 
the  civil,  militar>*,  and  merchant  classes.  Absolutely  nothing 
was  done,  however,  by  the  Commission  during  the  reign  of 
Catharine,  and  it  expired  at  her  death.  May  17,  1727.  In 
her  name  four  hundred  and  twenty  public  acts  of  force 
as  proclamations,  administrative  regulations,  or  positive 
laws  were  issued,  but  practically  none  left  any  impression 
upon  the  country's  institutions.  Her  reign  was  lacking  in 
all  helpful  initiative  measures  except  in  the  founding  of 
the  Academy  of  Sciences,  but  even  that  was  one  of  the 
cherished  objects  planned  by  Peter  which  he  had  not  lived 
to  see  accomplished  It  subsequently  greatly  assisted  in  all 
fields  of  research. 

By  the  will  of  Catharine  the  son  of  Alexis  became  her  suc- 
cessor as  Peter  II  (May  17,  1727-JanuaTy  30,  1730).  He 
was  but  thirteen  years  of  age  and  became  the  puppet  of  the 
reactionists.  Their  speedy  repudiation  of  the  r^en^  of 
Menshikov  was  accompanied  by  the  prompt  exile  of  that 
Russian  Wolsey.  Notwithstanding  the  avowed  intention 
of  the  dominant  party  to  return  to  the  old  order  of  things, 
the  reforms  of  Peter  the  Great  were  beyond  eradication. 
With  the  removal  of  the  royal  residence  to  Moscow  the  spirit 
of  inconoclasm  subsided  and  existing  conditions  were  per- 
mitted to  remain  undisturbed.  The  Special  High  Council, 
reconstituted  with  members  of  the  new  oligarchy,  continued 
its  functions  and  imposed  its  will  upon  the  complacent  and 
obedient  Senate.  During  the  two  years  and  eight  months 
which  marked  the  reign  of  Peter  II  four  hundred  and 
twenty-eight  imperial  documents  were  issued,  most  of  which 
were  administrative  measures  and  proclamations.  Among 
the  few  private  laws  was  the  ukase  of  May  16,  1729,  on 
bills  of  exchange,  promulgated  in  the  Russian  and  German 
languages  and  clearly  of  German  source. 

In  1728  the  ''  Fourth  Code  Commission"  was  appointed. 
The  nobility  was  ordered  to  elect  five  deputies  from  eadi 
province,  **  men  of  probity  and  education,''  to  take  up  the 
general  work.  Special  commissions  were  also  appointed  to 
collate  the  laws  of  Li%-onia  and  Little  Russia.    While  the 
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former  idea  of  a  Code  of  Concordance  was  to  be  the  base, 
the  new  Conunission  was  instructed  to  introduce  certain 
modifications  to  perfect  the  system  of  laws  generally,  but 
without  drawing  from  foreign  jurisprudence.  Before  this 
new  body  had  completed  even  its  preliminary  plans  the 
sovereign  died  and  the  deputies  dispersed 

By  another  one  of  the  *'  palace  revolutions''  so  familiar  in 
Russia  during  the  first  half  of  the  eighteenth  century  Anne 
of  Courland,  then  thirty-eight  years  old,  became  Tzarina 
( 1 730-1 740).  The  firm  purpose  of  the  nobles  who  pro- 
claimed her  v%'as  to  change  the  autocracy  into  a  mere  shadow 
and  divide  the  imperial  power  among  themselves.  Though 
the  daughter  of  Ivan  V,  who  reigned  jointly  with  Peter  the 
Great,  she  was  practically  a  foreigner,  and  was  expected  to 
be  complacently  grateful  for  her  selection.  Once  within  the 
capital,  she,  however,  repudiated  the  accepted  terms,  which 
would  have  obliterated  all  the  progress  adiieved  subsequently 
to  Ivan  IV,  and  by  a  coup  as  dexterous  as  audacious  showed 
herself  a  true  autocrat.  Her  dramatic  destruction  of  the 
"  Conditions"  so  dismayed  the  scheming  nobles  that  in  their 
fear  of  some  unrevealed  support  they  bent  the  knee  to  one 
whom  they  had  reckoned  would  become  a  plastic  instru- 
ment of  their  own  power  and  gain.'  She  at  once  placed  her 
favorite,  Biren,  in  control.  He  appointed  Germans  to  all 
important  offices.  While  the  Senate  was  restored  as  Coun- 
cil of  the  Empire  such  as  it  had  been  under  the  Great  Re- 
former, a  cabinet  of  three  members  of  foreign  birth,  Biren, 
Munich,  and  Ostermann,  really  governed  the  country,  giving 
rise  to  the  derisive  title  of  the  "  Regime  of  the  Biron- 
ovtchina*'  Despite  the  just  criticism  visited. upon  Anne  for 
her  extravagance,  encouragement  of  luxury,  and  the  terrors 
of  the  secret  Chancery,  the  nation  profited  by  the  general 
maintenance  of  modem  institutions  and  systems.  While 
it  is  true  that  she  approved  excessive  adornment  of  the  per- 
son in  a  mixture  of  antique  barbarity  with  belated  German 
fashions,  she  represented  western  ideas  of  government  and 


'  Bcrnhardi— ^rirAiVAf/  Rmsshnds, 
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Opened  the  way  for  more  refined  social  tastes.  "  Les  AUe- 
mands  preparaient  la  vote  aux  Franqais."  * 

That  her  ministers  were  not  idle  appears  from  the  fact  that 
she  issued  two  thousand  seven  hundred  and  sixty-seven  acts, 
ninny  of  which  were  in  the  genuine  interest  of  the  people. 
Taxes  were  generally  levied  with  more  uniformity  and  the 
peasant  capitation  tax  reduced;  administrative  and  police 
measures  were  rendered  less  oppressive,  commerce  was  en- 
couraged, and  vigorous  laws  were  promulgated  to  cure  the 
venality  of  the  courts.  Only  in  one  enactment  did  she  repeal 
a  positive  law  of  Peter  the  Great — that  which  in  abrogating 
the  right  of  primogeniture  provided  that  property  should 
descend  to  all  children  in  equal  shares  as  provided  by  the 
Uloshenie  of  1649. 

It  was  hoped,  however,  that  the  many  fragmentary,  sup- 
plementary, and  emergency  enactments  might  be  avoided. 
Ostermann,  who  had  been  an  earnest  supporter  of  every 
Code  Commission,  urged  Anne  to  take  up  the  great  work 
immediately  upon  her  accession,  so  that  the  special  ukase 
w*ould  be  resorted  to  less  frequently.  By  his  efforts  the 
•'  Fifth  Code  Commission"  was  formed  in  1730  with  instruc- 
tions to  prepare  a  new  and  complete  code  of  laws  for  the 
whole  Empire.  The  idea  of  a  mere  concordance  was  aban- 
doned. Recourse  to  foreign  sources  also  was  again  sanc- 
tioned. 

The  Commission  began  on  the  two  heads  that  were  then 
regarded  as  the  most  important :  ( i )  the  administration  of 
justice  and  (2)  inheritable  property.  These  titles  were  in- 
tended to  embrace  practically  all  the  civil  and  criminal  laws 
as  well  as  procedure.  The  work  proceeded  slowly.  Mean- 
while the  confusion  and  uncertainty  of  the  laws,  rather  than 
any  lack  of  them,  so  embarrassed  the  central,  provincial,  and 
municipal  tribunals  that  the  situation  could  no  longer  be 
endured.  Tlie  course  of  justice  was  stayed  by  the  multi- 
plicity and  incoherence  of  the  laws  and  their  intricate  contra- 
dictions. Litigation  was  dragged  along  and  trials  became 
interminable.    The  new  code  was  awaited  impatiently  under 


'  Rambaud— //fi/Pir^  df  la  Rmssit. 
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these  conditions,  which  were  further  aggravated  by  wdl- 
intentioned  efforts  from  time  to  lime  to  assist  by  some  ukase 
hastily  issued  without  sufficient  consideration  only  to  require 
another  ukase  that  made  its  cloudy  meaning  still  more  un- 
intelligible. More  than  two  thousand  such  acts  were  pro- 
mulgated not  only  without  material  relief,  but  consisting  of 
measures  seriously  at  variance  with  the  systematic  legal 
principles  which  the  Commission  was  endeavoring  to  impress 
upon  the  new  code. 

Amid  this  chaos,  under  the  imperious  necessity  for  an 
immediate  remedy,  it  was  suggested  that  a  working  body  of 
laws  could  l)e  promulgated  at  once  by  using  the  sections  of 
the  work  performed  by  the  first,  second,  and  fourth  Com- 
missions. With  characteristic  precipitancy,  assuming  that 
the  former  undertakings  had  duly  matured,  the  Tzarina  in 
1735  gave  the  order  for  promulgation  of  the  Code  of  Con- 
cordance. When  the  officials  proceeded  to  execute  their 
instructions  they  discovered  that  the  labors  of  the  previous 
codifiers  were  far  from  complete.  Some  of  the  chapters  pre- 
pared by  the  first  two  Commissions  had  also  been  annulled 
or  altered  by  new*  laws.  Contradictory  sections  of  old  laws 
were  found  joined  under  single  heads  and  impossible  of  use 
in  pending  causes  or  had  no  relation  to  existing  conditions : 
in  fine,  the  new  Code  of  Concordance  was  manifestly  an  im- 
possibility. It  was  reported  that  the  only  means  1^  which 
such  a  work  could  be  prepared  was  by  directing  divers  courts 
and  governmental  colleges  themselves  to  at  first  collect  the 
laws  in  force  in  their  respective  departments  and  to  then 
unite  them  into  one  work  after  the  notes  of  accord  and  dis- 
agreement had  been  passed  upon.  It  is  evident  that  such  a 
solution  was  not  quickly  feasible.  The  courts  and  colleges 
were  already  overburdened  with  the  weight  of  current 
affairs,  and  the  chanceries  were  so  badly  organized  and  per- 
meated with  bureaucratic  indifference  that  nothing  could  be 
expected  from  them.  Thus  the  time  passed  in  consultations, 
correspondence,  directions,  and  explanations  while  sections 
of  the  Commission  completed  rough  drafts  of  the  two  chap- 
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ters  and  prq>arecl  to  submit  them  for  discussion  and  re- 
vision.* 

The  Commission  came  to  an  end  at  the  death  of  th^  Em- 
press in  1740  and  left  few  traces  of  its  ten  years*  existence. 

Anne  appointed  to  succeed  her  the  son  of  her  niece,  Anne, 
and  the  Prince  of  Brunswick,  who,  though  but  three  months 
old,  was  duly  recognized  as  Ivan  VI,  with  Biren  as  r^;ent 
This  regency,  however,  by  another  '*  palace  revolution"  was 
annulled,  Biren  sent  upon  his  way  to  Siberia,  and  the  mother 
of  the  chrld-Tzar  appointed  in  his  place.  The  German  in- 
fluence was  thought  to  be  firmly  fixed  with  the  Emperor's 
father,  Anthony  of  Brunswick,  as  Commander-in-Chief  of 
the  army,  Munich  as  Prime  Minister,  and  Ostermann  as 
High  Admiral.  Unfortunately,  the  Germans  had  become 
thoroughly  unpopular,  and  as  their  conspicuous  part  in  state 
affairs  had  been  brought  about  by  the  two  sovereigns  of  the 
line  of  Ivan,  half  brother  of  Peter  the  Great,  it  was  not  diffi- 
cult to  foment  a  revolution  in  favor  of  Elizabeth,  the  sur- 
viving child  of  the  latter.  It  is  significant  that  the  surgeon 
Lestocq,  supported  by  the  French  Minister,  De  la  Chetardie, 
was  the  guiding  spirit  of  this  movement  by  which  the  pre- 
liminary adherence  of  the  Imperial  Guard  and  their  unani- 
mous declaration  of  fealty  raised  an  Empress  to  the  throne 
much  as  had  been  done  in  Rome  by  the  Pretorian  Guards. 
At  any  rate,  Elizabeth  began  to  reign  on  November  19, 
1 741,  and  Germany  gave  way  to  France  at  the  Russian 
Court.  It  is  needless  to  say  that  Ivan  VI  inone  year  and  one 
month  of  his  reign  left  no  traces  upon  the  laws  of  his  coun- 
try. It  is  true  that  the  Regents  issued  two  hundred  and 
eleven  sovereign  acts,  but  these  did  not  affect  the  systems  of 
substantive  law  or  procedure. 

Notwithstanding  the  flagrant  immorality  and  indolence  of 
Elizabeth,  State  affairs  were  conducted  by  her  Ministers 
with  such  advantage  to  the  nation  that  her  reign  marked  a 
revival  of  the  reform  spirit  and  a  continuation  of  the  work 

*  S.  G.  Zezas— £fii(fri  kistoriques  sur  la  legislation  russe;  "  Historical 
Review  of  the  Formation  of  the  Code^'-^bosrienie  istoritckieseikk 
sviedenie  o  svod  saconoz*:  official  publication  prepared  by  Coant  Sper- 
ansky  and  publitihcd  in  Russian,  German,  and  French  in  1813. 
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b^un  by  her  illustrious  father.  The  Scandinavian  ideas  im- 
ported by  Peter  the  Great  had  been  subjected  to  the  utili- 
tarian processes  of  the  Germans,  and  were  now  to  be  per- 
manently engrafted  upon  Russian  nationality  by  French 
culture  and  elegance.  It  cannot  be  doubted  that  this  new 
influence  aided  the  movement  towards  greater  perfection  of 
legislation  even  under  the  autocracy.  While  the  fruition 
could  not  be  immediate,  this  reign  clearly  established  con- 
ditions which  of  themselves  incited  the  enlightened  steps 
taken  not  only  by  Elizabeth  herself,  but  continued  with 
earnest  persistency  by  her  successors. 

Under  the  guidance  of  the  corrupt  but  able  Bestuzhev  and 
the  patriotic  Vorontzov  she  again  placed  the  Senate  at  the 
head  of  government,  submittipf:  to  that  body  the  various 
colleges  or  official  boards,  and  restored  the  powerful  and 
highly  necessary  office  of  Procurator  General,  making  him 
the  real  Prime  Minister  of  the  Empire.  While  she  seldom 
interfered  with  the  plans  of  her  Ministers,  it  is  surprising:  to 
ol)serve  that  when  she  did  so  it  was  generally  within  the  field 
of  religion.  She  insisted  upon  expelling  all  Jews  from  her 
Empire  in  face  of  the  suggestion  from  the  Senate  that  she 
was  ruining  commerce.  She  furthermore  encouraged  the 
persecution  of  the  Raskolniki  (dissenters)  and  even  ordered 
the  closing  of  many  mosques  in  Tartar  territories.  On  the 
other  hand,  she  took  measures  to  insure  better  discipline  and 
higher  education  among  the  monks  and  priests,  ordered  cate- 
chisms to  be  freely  distributed  among  the  young,  and  had  a 
newly  corrected  edition  of  the  Bible  put  on  sale. 

To  assist  commerce,  the  tax  on  goods  at  city  gates  was 
abolished  and  many  manufacturers  of  cloths,  silks,  etc.,  were 
raised  to  the  tchin.  On  this  same  line  rural  banks  were 
established  from  which  small  landed  proprietors  could  bor- 
row at  six  per  cent,  interest  instead  of  paying  the  fifteen  per 
cent,  of  the  usurers. 

By  her  encouragement  of  Lomonosov,  Tatistchev,  and 
Sumarokov  she  established  the  beginning  of  Russian  litera- 
ture and  became  entitled  to  the  gratitude  of  her  people  b) 
establishing  at  Moscoav  the  first  Russian  university,  in  whid 
the  celebrated  Ivan  Schuvalov  gave  the  first  impetus  to  th^ 
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Study  of  Russian  law  by  appointing  ten  professors  to  cover 
jurisprudence,  medicine,  and  philosophy.  A  most  important 
feature  of  this  intellectual  movement  was  the  appointment  of 
Trediakovsky  to  the  chair  of  Latin  and  rhetoric.  To  his 
efforts  must  be  attributed  the  grammatical  regularity  and  the 
finish  of  the  modern  Russian  language.  He  found  three 
distinct  tongues :  the  old  Slavonic  of  the  Church,  the  popu- 
lar (sensibly  different),  and  the  official.  The  last  was  the 
creation  of  Peter  the  Great,  adopted  originally  in  the  Col- 
lege of  Foreign  Affairs,  and  largely  made  up  of  German, 
Dutch,  and  French  words.  From  this  reign  onward  foreign 
gave  equal  honors  to  domestic  literature,  owing  largely  to 
the  learning  and  industr>'  of  these  progressive  professors  of 
the  new  University.  Certainly  results  were  not  apparent  at 
once,  but  attention  is  called  to  this  as  a  period  of  commence- 
ment. The  French  influence  became  so  great  that  not  only 
were  Paris  and  Versailles  aped  in  dress,  manner,  politics, 
and  language,  but  many  of  the  nobility  did  not  even  deign 
to  employ  their  native  tongue  save  to  serfs.  Meanwhile  the 
savants  were  building  for  the  future. 

While  Elizabeth  was  thus  advancing  the  arts  and  sciences 
and  promoting  western  elegance  her  Ministers  were  not  un- 
mindful of  the  serious  needs  of  law  reform.  Tlie  serious 
conditions  of  the  prece<Iing  twenty  years  were  becoming  con- 
stantly aggravated.  At  the  outstart,  with  a  view  of  gather- 
ing materials  for  a  definite  solution  of  the  code  problem,  the 
Senate  was  directed  to  gather  and  classify  the  divers  laws,  so 
that  those  which  had  been  repealed  or  fallen  into  disuse 
should  be  separated  from  those  considered  in  force.  The 
theory,  doubtless  bom  of  the  former  Code  of  Concordance, 
was  that  upon  the  completion  of  that  classification  it  would 
remain  but  to  distribute  the  several  laws  according  to  sub- 
jects and  thus  constitute  a  working  code.  From  1741  to 
1754  the  Senate  was  occupied  with  the  task,  and.  indeed, 
completed  some  lines  of  classification,  but  the  tardy  progress 
and  the  imperative  needs  of  the  country  for  speedy  relief 
from  a  state  that  wa.^  extremely  hurtful  to  commerce  and 
landed  interests  led  to  a  new  movement. 

In  17^4.  at  a  snccial  council  nrisided  nver  hv  th^  Fninr^c^ 
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in  person,  it  was  decided  **  to  prepare  a  body  of  laws  dial 
should  be  clear,  intelligible  for  all,  and  adapted  to  the  present 
times/'  Accordingly,  in  the  same  year  the  *'  Sixth  Code 
Commission*'  was  created  to  prepare  an  entirely  new  code. 
It  was  provided  that  the  deUils  should  be  worked  out  by 
sub-committees,  whose  reports  should  be  passed  upon  and 
revised  by  the  general  Commission,  which  should  report  to 
the  Senate.  This  last  body,  after  finally  revising  and  adopt- 
ing it,  was  to  present  it  to  the  Empress  for  her  approval  and 
promulgation.  The  general  subject  was  outlined  under  four 
heads:  (i)  judicial  procedure,  (2)  criminal  causes,  (3) 
property  rights,  and  (4)  personal  status.  As  the  term 
"  judicial  procedure"  was  then  understood  to  embrace  not 
only  the  regulation  of  civil  trials  but  also  the  subjects  of 
contractual  obligations  and  damages  for  torts,  it  is  apparent 
that  the  scope  of  the  whole  work  really  called  for  complete 
civil  and  penal  codes  with  their  respective  procedure^  to- 
gether with  laws  settling  the  civil  status  of  all  inhabitants. 
In  order  to  facilitate  immediate  applicability  of  the  work  as 
it  progressed  special  sub*committees  were  appointed  to  co- 
operate with  the  various  governmental  colleges  for  pre- 
paring administrative  regulations  suitable  for  introducing 
the  laws  pertaining  to  each  subject. 

Within  a  year  the  Commission  completed  the  first  three 
parts — ^judicial  procedure,  criminal  canses,  and  property 
riglits— and  in  1775  'aid  the  first  two  before  the  Senate  and 
the  Holy  Synod.  These  bodies  approved  and  sent  them  to 
the  Empress  for  her  sanction,  embodying  in  their  report  a 
recommendation  that  five  months  should  elapse  before  pro- 
mulgation in  order  that  new  features  might  become  familiar. 

The  expected  sanction  was  ne\-er  given.  The  reasons 
appear  to  have  been,  first,  that  Elizabeth  desired  to  summon 
special  provincial  deputies  to  examine  the  new  laws,  and. 
second,  because  the  draft  of  the  criminal  code  admitted  the 
death  penalty,  which  at  the  beginning  of  her  reign  she  had 
declared  should  not  l)e  inflicted,  and  had  actually  «ibolished 
by  ukase  of  September  30,  1745. 

This  abatement  of  the  imperial  interest  reacted  on  the 
Commission.  Tlie  remaining  parts  of  the  work  were  not 
completed,  and  until  1750  the  body  existed  in  name  only. 
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In  that  year  the  Empress  again  became  solicitous  about 
the  state  of  the  laws  and  appointed  the ''  Seventh  Code  Com- 
mission'* by  uniting  the  sub-committees  of  the  former  body 
under  che  direction  of  two  senators  and  the  addition  of  new 
mcniliers.  It  was  resolved  to  finish  the  part  relating  to 
Personal  Status  and  to  then  submit  the  four  parts  to  a  new 
examination  at  the  hands  of  a  body  of  deputies  to  be  selected 
from  the  nobility,  the  clergy,  and  the  merchant  guilds.  Be- 
fore these  plans  were  much  advanced  Elizabeth  died  (De* 
cember  25,  1761).  Her  efforts  for  law  reform  had  failed 
and  her  reign  was  distinguished  by  the  usual  emergency 
legislation.  In  the  twenty  years  and  one  month  of  her  im- 
perial domination  she  issued  two  thousand  nine  hundred  and 
twenty-two  .public  acts,  not  one  of  which  bettered  the  system 
of  civil  law  or  procedure,  and  most  of  which  tended  to  make 
codification  more  difficult 

With  the  advent  of  Peter  III  (December  25,  1761,  to  July 
9,  1762),  who  succeeded  his  aunt  by  her  appointment,  the 
German  ascendency  returned,  and  many  institutions  of  Peter 
the  Great  were  saved  from  obliteration  only  l^  the  brevity 
of  his  grandson's  reign.  Indeed,  the  influence  of  the  Prussian 
Frederick  the  Great  at  the  Russian  Court  was  an  outspoken 
cause  of  the  Tzar*s  unpopularity.  He  also  especially  an- 
tagonized the  clergy  by  announcing  his  intention  to  resume 
all  monaster}'  holdings  with  their  serfs  and  putting  the 
higher  clergy  upon  a  definite  stipend.  To  offset  this  he 
repealed  the  ukase  of  his  grandfather  which  required  all 
members  of  the  aristocracy  to  take  State  employment  He 
also  continued  the  last  Code  Commission  of  Elizabeth,  and 
had  already  summoned  the  deputies  provided  for  by  her 
when  the  bloodless  revolution  of  July,  1762,  dethroned  him 
and  placed  the  destinies  of  Russia  in  the  hands  of  his  vigor- 
ous wife  as  Catharine  II  (i  762-1 796). 

For  the  second  time  a  female  ruler  of  western  blood  now 
broke  in  upon  the  Romanov  line,  and  this  one  was  destined 
to  illumine  the  pages  of  Russian  history  as  no  sovereign  who 
preceded  her  had  done.  Her  imperial  achie\-ements  are  the 
more  remarkable  in  view  of  the  idle  and  vicious  life  she  had 
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led  at  Oranienbaum,  where  every  summer  kiosk  had  iu 
q)ecial  reminiscence  of  an  amorous  rendezvous.  She  as- 
sumed the  reins  of  government  with  more  than  a  man's 
strength  in  masculine  affairs,  but  with  worse  than  weakness 
in  woman's  sphere. 

This  contradictory  composition  of  her  nature  manifested 
itself  at  the  very  outset  of  her  reign.  Having  secured  the 
adherence  of  the  clergy  by  condemning  the  plan  of  Peter  III 
to  resume  the  monastic  lands,  one  of  her  first  acts  affecting 
existing  institutions  was  the  appointment  of  a  mixed  lay  and 
clerical  commission  devoted  to  her  to  consider  the  question. 
Upon  the  report  and  recommendation  of  that  body  the  land 
of  some  two  hundred  and  fifty  monasteries  and  upward  of 
a  million  serfs  became  the  property  of  the  State,  in  lieu  of 
which  the  clergy  became  pensioners  of  the  Crown.  The 
work  begun  by  Peter  the  Great  was  thus  completed  and  the 
dual  head  of  "  Holy  Russia''  at  last  became  but  one»  ma- 
terially as  well  as  spiritually.  She  had  no  scruples  to  annoy 
her,  looking  as  she  did  upon  religion  as  a  mere  instrument  of 
government  and  seeing  no  danger  in  toleration.  Shortly 
after  this  event,  in  one  of  the  letters  preserved  of  that  fifteen 
years'  correspondence  with  Voltaire,  she  wrote:  "  Je  pense 
que  vous  vous  plairiez  dans  cette  reunion  ou  Torthodoxe  est 
assis  entre  Theretique  et  le  musulman,  ecoutant  tous  trois  la 
voix  d'un  idolatre  et  se  concertant  tous  les  quatre  pour  rendre 
leur  avis  supportable  a  tous."  Nor  was  this  the  only  topic 
any  more  than  he  the  only  Frenchman  thought  of  and 
studied  by  the  versatile  Catharine.  Prior  to  her  accession 
she  had  been  attracted  by  the  advanced  philosophy  of  the 
dawning  new  France,  whose  language  she  knew  better  than 
that  of  Russia,  and  her  continued  interest  in  the  Encyclo- 
pedists did  not  appear  to  her  inconsistent  with  autocratic 
rule.  Indeed,  it  will  be  recalled  that  she  sought  to  have  both 
Diderot  and  D'Alembcrt  settle  in  Russia,  and  that  she 
bought  the  libraries  of  both  the  former  and  also  that  of  Vol- 
taire when  they  respectively  died.  It  was  with  the  same 
seeming  unconsciousness  of  her  own  position  that  she  delved 
into  all  branches  of  the  science  of  government.  Though  she 
had  no  claim  to  the  throne  except  what  the  English  barristers 
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set  up  for  Henry  VII, — "  present  possession  and  the  will  of 
God/' — the  works  of  Montesquieu,  Blackstone,  and  Bec- 
caria  were  earnestly  studied  by  her  without  raising  any  doubt 
of.  her  right  to  reign.  It  was  this  same  illogical  ^rit  that 
prompted  her  in  1766  to  propound  to  the  Society  of  Political 
Economy  at  St,  Petersburg,  composed  mainly  of  foreign 
savants,  the  question — **  Would  the  State  be  benefited  by  the 
serf  becoming  the  free  owner  of  his  land?*'  and  witfiont 
awaiting  an  answer  to  drive  more  rivets  into  tlie  chains  of 
the  already  miserable  peasant 

Definite  results,  however,  soon  b^;an  to  pierce  through 
this  methodless  search  for  knowledge.  •  She  had  not  been 
unobservant  of  conditions  immediately  about  her.  The 
rampant  evils  resulting  from  the  state  of  the  laws  and  the 
corruption  of  officials  could  not  well  be  overlooked.  In  a 
ukase  of  1762  this  language  appears :  **  I  consider  as  my 
most  indispensable  duty  to  declare  to  the  people,  with  pro- 
found grief  of  heart,  that  dishonesty  has  made  such  progress 
that  hardly  a  tribunal  or  administrative  office  is  not  infected. 
If  one  solicit  a  place,,  it  is  necessary  to  pay ;  if  an  accusation 
is  to  be  resisted,  it  must  be  done  with  money  .  .  •  Many 
judges  have  transformed  into  a  market  the  sacred  place 
where  they  should  render  justice  in  the  name  of  the  All 
Powerful" 

Having  re-established  the  princijpal  administrative  aids  of 
Peter  the  Great — ^the  Senate  and  government  colleges  and 
chanceries — and  selected  a  competent  Council  of  State,  she 
made  it  known  that  the  laws  must  be  reformed. '  In  1766 
she  issued  her  famous  Instruction  (nakase)  for  preparing  a 
code,  claimed  to  have  been  the  product  of  her  own  brain  and 
written  by  her  own  hand  in  the  Russian  and  French  lan- 
guages. This  tnily  remarkable  document  was  composed  of 
twenty-two  chapters  and  contained  six  hundred  and  fifty- 
five  articles— declarative,  argumentative,  and  directive.  One 
is  astonished  to  find  such  phrases  as — "The  nation  is  nol 
made  for  the  sovereign,  but  the  sovereign  for  the  natkm;^ 
"  Equality  consists  in  obedience  to  the  law ;"  "  Liberty  is  the 
right  to  do  all  things  that  are  not  prohibited  by  the  law;** 
*'  It  is  better  to  spare  ten  guilty  ones  than  to  condemn  an 
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innocent;'*  *' Torture  is  an  admirable  means  to  convict  an 
innocent  of  feeble  health  and  to  liberate  a  robust  guilty  ohe.'^ 
In  the  same  lofty  language  religious  intolerance  and. cruel 
punishments  for  crimes  were  severely  condemned.'  One 
of  her  generals,  Peter  Ivanovich  Panin,  said  that  she  had 
announced  maxims  strong  enough  to  knock  down  walls. 
Catharine  herself  declared  that  she  had  ''  pillaged''  all  the 
western  philosophers.  The  fact  is  that  while  Bacon,  LockCt 
Blackstone,  Puffendorf ,  and  even  Confucius  were  perceptibly 
drawn  upon,  the  great  bulk  was  borrowed  from  Beccaria 
and  Montesquieu.  Indeed,  the  latter's  Esprit  dcs  lots  was 
stamped  on  the  whole  work,  yet  Kovalevsky  says  it  ^*  may  be 
considered  as  a  masterpiece  in  interpreting  an  author  in  a 
way  contrary  to  almost  all  his  expressed  beliefs."  *  Ideas  in 
conflict  with  autocracy  were  skilfully  remodelled  to  suit  the 
existing  form  of  government.  Peter  the  Great  had  secured 
practical  reform  institutions  and  systems  from  abroad  and 
had  installed  them  with  brutal  incongruity.*  This  time  only 
ideas  were  borrowed,  principally  those  first  elaborated  in 
England  and  popularized  in  France  by  the  forerunners  of  the 
Encyclopedists.  \Miile  intended  only  as  a  guide,  the  In- 
struction was  really  a  code  outline  and  became  of  material 
service  in  subsequent  law  reforms. 

The  directions  for  organization  w'ere  immediately  put  in 
motion  and  brought  into  existence  the  ''  Eighth  Code  Com- 
mission." The  following  reasons  for  its  creation  were  set 
forth :  ( I )  The  lack  of  necessary  laws  in  many  cases  and 
their  superabundance  in  others,  (2)  the  mixture  of  per- 
manent and  provisionary  laws,  (3)  the  obscurity  and  un- 
certainty that  lapse  of  time,  frequent  modifications,  and 
arbitrary  interpretation  had  cast  upon  the  spirit  in  whidi 
the  ancient  laws  had  been  conceived,  and  (4)  the  change  in 
the  times  and  manners  of  life  since  the  early  days  of  Russia. 

Delegates  were  summoned  from  all  parts  of  the  Empire 
to  represent  all  State  bodies,  orders,  classes,  and  races. 

^"Russian  Code  Commissions  of  the  i8th  CenturyT-^ZakoiMdatel' 
nyia  Kommissii  v  Rossii  x*  XVIJI  st.  Prof.  LalkitL    Si.  PeOrslmrg, 

•  Maxime  Kovalevsky— /^ii^Woii  Political  InsHtufioni. 
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Beyond  the  specially  appointed  representatives  from  the 
Senate,  the  Holy  Synod,  the  governmental  colleges  and 
chanceries,  the  nobility  elected  one  from  each  district,  the 
burghers  one  from  each  city,  the  odnovortsi  or  free  culti- 
vators, the  soldiers,  communal  militia,  and  other  '*  men  of 
service,*'  the  Crown  peasants  and  the  stationary  tribes, 
Qiristian  or  otherwise,  each  for  their  respective  classes,  one 
from  each  province,  and  the  hetmans  of  the  several  groups 
of  armed  Cossacks  one  or  more  according  to  numbers. 
Each  delegate  was  subject  to  specific  written  instructions 
provided  same  were  signed  by  five  of  his  constituents.  This 
was  to  invite  knowledge  of  local  provincial  conditions  and 
customs  requiring  special  attention.  At  Moscow  on  July  31, 
1767,  the  five  hundred  and  si.xty-four  senators,  priests,  offi- 
cials, nobles,  merchants,  peasants,  Tartars,  Kalmucks,  Lap- 
landers, and  Samoyeds  formally  assembled,  and  Catharine 
in  person  with  solemn  impressive  ceremony  opened  the  Com- 
mission which  was  intended  to  give  Russia  at  last  a  truly 
complete  and  enlightened  body  of  written  laws.  To  com- 
memorate the  great  event  she  gave  to  each  delegate  a  medal 
stamped  with  her  image  and  these  words :  "  For  the  happi- 
ness of  all  and  of  each,  14  December,  1766,"  the  date  mark- 
ing the  proclamation  of  the  **  /iw/nic/iow." 

Three  days  thereafter  (August  3)  the  initial  working 
meeting  was  held  and  the  planning  of  a  course  of  procedure 
begim.  The  whole  subject  of  legislation  (except  branches 
relating  to  tlie  army  and  navy,  which  were  not  to  be 
touched)  was  divided  into  fifteen  categories,  such  as  penal 
justice,  schools,  public  order,  personal  rights,  etc  Nine- 
teen special  commissions,  or  sub-committees  of  members  of 
the  main  body,  w*ere  appointed,  one  for  each  of  the  fifteen 
classes  of  legislation  and  four  with  special  functions :  direc- 
tion (presided  over  by  the  Procurator-General),  charged 
with  managing  the  work  in  all  branches  and  also  with  the 
duty  of  revising  all  special  commission  reports;  expedition, 
to  compare  and  correct  matter  and  language  in  aJl  drafts 
of  laws  submitted;  mandates,  to  e.vamine  all  instruc- 
tions, requests,  and  complaints  of  the  constituencies  and 
report  material  extracts  thereof,  and  concordance,  to  collect 
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all  the  ancient  laws  and  collate  such  parts  of  them  as  might 
be  used  by  the  special  commissions.  These  various  auxiliary 
divisions  were  to  proceed  separately  and  present  such  drato 
of  laws  as  would  be  completed  from  time  to  time  to  the 
special  commission  of  direction,  whence  all  reports  were  to 
be  submitted  to  the  general  assembly.  It  was  agreed  that  the 
bases  for  the  entire  work  should  be  ( i )  the  InstrucH<m  of 
the  Empress,  (2)  the  mandates  or  directions  given  the  dele- 
gates by  their  constituents,  and  (3)  the  concordances  of  the 
laws  to  be  prepared  by  the  special  commission  having  that 
duty. 

On  August  21  the  Commission  in  general  assembly  pre- 
sented to  the  Empress  an  address  thanking  her  on  behalf  of 
the  entire  nation  for  her  liberality  to  the  people  and  devotion 
to  the  Sute.  After  this  the  sessions  were  occupied  with  the 
regular  order  and  presented  scenes  ne\-er  before  witnessed 
upon  Russian  soil.  Questions  of  vital  importance  to  the 
country  were  discussed  with  a  freedom  which  not  many 
years  before  would  have  quickly  started  the  participants  on 
the  road  to  Siberia  or  a  worse  fate.  The  Baltic  nobles  as- 
serted their  provincial  privileges,  the  merchants  denounced 
the  existing  municipal  organizations  and  abused  officials 
about  economic  conditions,  free  farmers  proposed  to  liberate 
the  serfs,  and  landed  proprietors  declared  for  greater  powers 
over  their  servants.  The  strength  of  the  Commission  proved 
its  weakness.  Rambaud  says:  "Ce  n'etait  pas  une  as- 
semblee  si  nombreuse,  si  divisee  par  les  interets  des  classes, 
si  melee  au  point  de  vue  ethnographique,  qui  pouvait 
rediger  un  code.  Cette  ceuvre  etait  presque  impossiUe  dans 
la  Russie  d'alors,  ou  se  rencontraient  tant  de  diversites.'^  * 
The  sequel  proved  this  to  be  true.  Upwards  of  two  hundred 
sessions  were  held  and  the  proceedings  were  becoming  a 
continuous  discussion  without  results  when  Catharine  made 
a  pretext  of  the  prospects  of  foreign  complications  to  send 
the  delegates  to  their  respective  domiciles.  After  five  months 
(December  29,  1767)  she  ordered  that  the  meetings  of  the 
general  assembly  be  suspended  until  further  order,  but  that 


*  Alfred  Rambaud— Hflj/otrr  dt  la  Russie, 
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the  work  of  the  special  commission  proceed  neverthdcss^ 
She  artfully  declared :  ''  The  Code  Commission  has  given 
me  lights  and  needs  concerning  the  whole  Empire.  I  now 
know  what  is  necessary  and  what  should  receive  attcntioo. 
It  has  elaborated  all  the  lines  of  legislation  and  distributed 
them  under  proper  heads.  I  would  have  gone  on  had  it  not 
been  for  the  war  with  Turkey.  At  least  a  unity  without 
example  has  been  introduced  into  the  pcindples  and  the 
methods  of  discusston.'* 

The  special  commissions  continued  irregularly  acoordiiq^ 
to  the  original  plan,  but  only  a  few  of  them  completed 
definite  drafts  on  their  subjects.  At  the  end  of  five  years 
some  had  presented  to  the  q>ecial  commission  of  direcium 
"parts  of  their  subjects  in  the  form  of  essays  or  rough  drafts* 
but  they  were  never  revised  nor  accepted.  Of  this  class  were 
the  following: 

A  proposed  law  of  one  hundred  and  fourteen  artides  on 
city  and  village  schools;  views  on  the  establishment  of  a 
postal  service;  forty-five  chapters  of  a  penal  code;  three 
hundred  and  forty-one  articles  on  police  organization;  some 
chapters  on  domestic  relations;  fifty-one  articles  concerning 
the  nobility  as  a  class ;  thirteen  chapters  on  the  burghers,  and 
a  law  concerning  the  civil  status  of  the  Cossacks.  Then  in 
4774  Catharine  formally  dissolved  the  great  Commission, 
but  created  a  Chancery  to  preser\-e  its  records.  Sigd  says: 
'*  Notwithstanding  this  failure,  the  wishes  e.xpressed  by  the 
different  classes  of  the  nation  had  a  great  influence  on  the 
organization  of  society  and  the  administration  of  vciy  im- 
portant laws  of  Catharine  II.' 

Reforms  that  had  been  intended  to  be  forerun  by  dearly 
defined  substantive  laws  and  an  adequate  modem  qfstem  of 
jurisprudence  were  now  begun  by  enactments  amounting  to 
special  codes.  Indeed,  some  measures  had  not  even  awaited 
the  end  of  the  Commission.  While  the  delegates  were 
actually  discussing  servitude  in  1767  a  ukase  had  issoed 
interdicting  complaints  by  serfs  against  thdr  masters  and 
giving  the  latter  the  right  to  send  the  former  to  Siberia  or 

*  Fcodof  Sigd— ^loTvinr  Law^IUkesttr  Letfmns, 
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give  them  as  army  recruits.  Shortly  afterwards  followed 
the  first  of  the  donations  of  lands  in  Little  Russia  to  the 
favorites,  whereby  serfdom  became  established  where  it  had 
never  legally  existed  before.  On  the  other  hand,  however, 
cruel  treatment  of  serfs  by  their  masters  was  condemned,  as 
shown  in  the  conviction  and  life  imprisonment  of  Madame 
Saltykof  in  1768  for  torturing  some  of  her  domestic  ser- 
vants. 

The  measures  promulgated  after  the  G}de  Commission 
was  dissolved  distinctly  show  the  benefits  derived  from  the 
discussions  in  that  assembly,  although  other  momentous  cur- 
rent events  during  the  five  years  preceding  the  end  of  that 
body  also  served  to  remind  the  elegant  and  frivolous  G>urt 
of  the  grave  needs  of  government  The  plague  at  Moscow 
in  1771,  the  war  with  Turkey  in  that  same  year,  the  in- 
vasion of  Poland,  which  ended  in  the  first  partition  of  that 
unhappy  country  in  1772,  and  the  ominous  politico-reEgious 
revolt  of  Pugachev  in  1773  were  serious  admonitions  that 
the  State  needed  wise  legislators  at  home  and  skilled  diplo- 
mats abroad.  No  man  in  the  Council  of  State  realized  this 
more  than  the  enigmatical  Potemkin,  favorite  of  predilec- 
tion, at  once  a  discerning  statesman  of  reform  tendencies 
and  gallant  man  of  a  thousand  follies.  His  unusual  fore- 
sight and  sound  judgment  made  him  the  guide  and  the  in- 
strument most  needed  by  the  capricious  Tzarina.  He  was 
truly  the  Creator  of  New  Russia  as  he  has  been  called.  His 
suggestions  so  adroitly  entered  the  mind  of  his  mistress- 
sovereign  that  she  believed  them  to  have  originated  there, 
when  his  enthusiasm  and  ability  turned  them  into  realities. 
It  was  his  appreciation  of  the  true  weight  of  the  code  debates 
and  the  passing  e\'ents  that  led  Catharine  to  begin  that  series 
of  legislative  acts  which  laid  the  bases  of  all  later  administra- 
tive and  judicial  systems  in  Russia. 

The  first  step  was  towards  practical  and  reasonable  pro- 
vincial organization.  By  the  ukase  of  November  7,  1775* 
which  was  a  veritable  code,  an  entirely  new  system  was 
established.  The  Empire  with  its  forty  million  inhabitants 
was  divided  into  fifty  governments  (gubemii)  containing 
from  three  to  four  hundred  thousand  people  (not  counting 
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superior,  rq>resenling  first  instance  and  appeal  The  first 
had  a  president  and  two  assessors  and  the  second,  divided 
into  two  chambers,  two  presidents,  two  councillors,  and  four 
assessors.  These  were  all  named  by  the  Senate  and  formed 
the  only  exception  to  the  general  application  of  the  elective 
principle; 

Another  kind  of  tribunal  worthy  of  notice  was  the  Court 
of  Conscience,  product  of  the  times  and  entirely  unknown 
before.  There  was  one  for  each  government,  being  com* 
posed  of  one  judge  and  six  assessors*  The  president  and 
two  assessors  were  elected  by  the  nobility,  two  fay  the 
burghers,  and  two  by  the  Crown  peasants.  These  courts  were 
directed  to  decide  **  not  only  according  to  the  laws,  but  also 
natural  equity."  The  civil  side  was  rather  a  court  of  concil- 
iation and  arbitration  in  domestic  relations  and  such  other 
affairs  as  were  voluntarily  submitted  by  the  parties.  It  took 
special  cognizance  of  crimes  committed  by  minors,  persons 
of  unsound  mind,  and  *'  victims  of  misfortune."  In  certain 
cases  appeal  to  the  Senate  was  allowed,  but  otherwise  the 
judgments  were  final 

The  reorganization  of  the  provinces  under  this  law  was 
manifestly  a  real  advance,  as  subsequent  events  have  abun- 
dantly shown,  and  particularly  so  in  respect  of  the  judicial 
features.  It  would  have  been  still  more  enlightened  had 
some  provisions  been  inserted  to  improve  procedure.  The 
gathering  of  evidence  ;n  secret  and  the  production  of  written 
testimony  in  lieu  of  the  appearance  of  witnesses,  as  in- 
augurated by  Peter  the  Great,  offered  too  much  temptation 
to  officiak  whose  venality  had  become  part  of  the  nation's 
history.  It  is  true  that  Catharine  ordered  severe  penalties 
to  be  inflicted  upon  corrupt  officers  in  eixry  grade,  but  die 
vice  remained. 

The  ukase  of  June  25,  1781,  regulating  commerce,  and- 
that  of  November  23  of  the  same  year  concerning  naviga- 
tion, both  indicated  a  determination  to  advance  the  per- 
fecting plan  and  a  desire  to  put  Russia  abreast  of  Wester 
Europe.  These  laws  lacked  many  necessary  elements  but 
helped  existing  conditions  by  creating  confidence  abroad. 
The  ideas  of  French  international  law  writers  were  largely 
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used,  but  in  a  modified  form  to  make  them  harmoiiize 
Russian  methods. 

The  next  year  (April  8,  1782)  the  ukase  estaUishinK 
new  police  administrative  methods  was  issued,  but  while  it 
removed  the  confusion  existing  in  the  mass  of  contradictory 
regulations,  it  made  the  State  more  completely  master  of  the 
citizens  of  all  classes  by  centralizing  the  police  control  of 
the  whole  Empire  in  a  special  bureau  at  St.  Petersburg. 

The  year  1785  was  made  memorable  by  the  Charter  of 
Nfunicipalities  and  the  Charter  of  Nobility.  By  the  first 
(April  21 )  cities  were  for  the  first  time  given  recognition  as 
corporations  with  lando>vning  powers,  besides  a  complete 
system  of  practical  self-government  by  council  (douma) 
and  mayor  (golava)  and  right  of  franchise  based  upon  a 
reasonable  classification  of  the  inhabitants.  The  provisioiis 
of  the  provincial  government  ukase  of  1775  were  improved 
upon  for  this  special  code,  which  was  made  to  appfy  ex- 
clusively to  the  larger  cities. 

The  second  of  the  two  important  acts  of  this  year  (April 
34)  gave  the  nobility  a  separate  provincial  organization  witii 
more  voice  in  local  affairs,  and  to  an  extent  re-estaUishcd  the 
theory  of  Peter  the  Great  that  all  nobles  should  be  in  the 
active  service  of  the  State.  The  rights  and  obligations  gen- 
erally of  the  nobles  may  be  traced  to  this  ukase  and  have 
changed  little.  The  disciplinary  powers  over  the  members 
of  their  own  order,  the  practical  supervision  of  provinces  in 
the  interest  of  the  Crown  by  their  elected  marshals^  and 
their  exclusive  eligibility  to  certain  local  offices  were  the 
bases  established.  This  piece  of  legislation  was  dearly 
prompted  by  the  well-known  dictum  of  Montesquieu,  "  I^ 
noblesse  est  Tappui  naturd  de  la  monardiie.'' 

It  was  in  the  nature  of  things  that  these  governmental 
steps  and  the  encouragement  given  to  intellectual  pursuits 
which  had  already  resulted  in  the  Russian  Academy  (1783) 
should  .draw  attention  to  the  great  educational  lades.  CatlK 
arine  was  Iong<)ccupied  with  the  earnest  and  learned  Betdcj 
upon  the  question  of  public  schools.  Unfortunately,  it  was 
impossible  to  secure  sufficient  Russian  teadiers  to  cany  out 
his  great  plan  of  national  education,  and  the  Empress  was 
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obliged  to  limit  her  efforts  to  establishing  secondary  public 
schools  in  the  large  cities  ( 1786).  In  addition  she  founded 
the  Institute  of  Snx)lna  for  the  education  of  young  girb  and 
later  the  Vospitatclnyi  dom,  or  House  of  Education,  of  Mot* 
cow  for  foundlings  and  indigents.  As  to  the  pupib  of  the 
former  she  wrote  Voltaire :  **  Nous  ne  les  voulons  ni  prudes 
ni  coquettes."  As  to  the  latter,  she  decreed  that  any  serf 
who  would  marry  a  female  inmate  should  be  free.  Both 
the  sentiment  and  the  decree  were  characteristic  of  the 
woman,  the  country,  and  the  times. 

The  educational  movement  was  the  crowning  act  of  Csth- 
arine*s  reign.  The  clouds  of  discontent,  outspoken  com* 
plaint,  and  revolt  began  to  gather  over  France  in  angiy  pre* 
monition  of  the  coming  storm.  The  philosophy  of  her  Gallic 
friends  was  bearing  fruit,  which  astonished  the  Semiramis 
of  the  North.  The  governed  were  asserting  as  actual  rights 
things  that  had  only  been  dallied  with  in  theory.  Under  the 
shodc  of  the  first  news  that  the  French  people  not  only  con- 
sidered themselves  oppressed  but  had  dared  to  say  so,  Cath- 
arine issued  a  ukase  (1788)  revoking  the  right  of  Crown 
peasants  to  remove  and  tightening  the  chain  about  every 
serf  throughout  all  the  Russias. 

The  fall  of  the  Bastille  aroused  her  fear  and  indignation 
and  forever  shattered  all  her  dreams  of  betterment  for  the 
burgher  and  the  peasant.  *'  She,  who  had  been  the  friend 
and  disciple  of  the  French  speculative  writers,  now  wished 
to  be  re-enveloped  in  the  ages  of  barbarism  .  .  .  and  the 
legislatrix  of  the  north,  forgetting  her  own  maxims  and 
philosophy,  was  no  longer  anything  more  than  an  old 
sybil."  *  So  complete  was  her  volt-face  that  she  puUidy 
condemned  even  the  American  Revolution,  whidi  she  had 
formerly  pretended  to  approve,  called  Washington  a  rcbd, 
declared  that  no  honorable  man  could  wear  the  order  of 
Cincinnatus,  and  forbade  the  insignia  to  be  worn  by  the  few 
Russians  upon  whom  it  had  been  conferred. 

No  more  reform  measures  were  instittited,  and  the  ancient 
administrative  and  judicial  vices  were  permitted  to  reappear 
without  rebuke,  while  she  furiously  entered  into  the  Polish 

*  RuMsia,  compiled  by  W.  K.  Kelly,  from  Kiramsin,  Toolce,  and  Scgor. 
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intfijgucs  sod  iiupfisoocd  or  CKilrri  c\cij  Re 
Sboal  woni  io  spcfrh  or  book.  After  the  death  of ' 
in  179^  l'^  altoittim  was  dirocted  aliiifwt  wholljf  to  < 
affaifs  VDtil  her  own  death  on  November  6—179 179^  Thm 
» bros^ghl  to  an  end  the  nnst  brufiant,  the  wisest,  and  the 
If  inns  reig^n  recorded  on  die  fogts  off  Ki] 
thenceforward  destined  to  be  as  wdl  nnsoued  by  the  ' 
ness  and  crimes  as  nnilhiuiiiied  by  die  wisdoni  and  viftncs< 
a  fenalc  mtciciigiL 

WOmrn  W.  SmnAers, 
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As  Masked  by  Decisions  Selected  prom  the  Advance 

Repokts. 


ALIENATION  OF  AFFECTIONS. 

The  Supreme  Court  of  Rhode  Island  decides  in  Angett  t. 
Reynolds,  58  Atl.  625*  that  the  defendant  in  an  action  by  a 
.  MMitMiMiflf  wife  for  alienation  of  the  affections  of  her  hos- 
«*""M»  band  may,  in  mitigation  of  damages,  show  that 
the  husband  had  been  improperly  familiar  with  otfier  women 
during  the  period  of  defendant's  illicit  relations,  with  himv 
though  plaintiff  was  ignorant  of  this.  See  also  Bailey  t. 
Bailey,  94  Iowa,  598. 

BANKRUPTCY. 

In  re  Dmtchy,  130  Fed.  532,  the  United  States  Crcnil 

Court  of  Appeals  (Second  Circuit)  decides  diat  where  a 

Dtoctergt :     bankrupt  conveys  real  estate  by  an  absohite  deed 

rtTtMititr  "^^^  ^'^"  ^^^  years  prior  to  the  baiikniplcy»  i« 
*'*'^  order  to  constitute  a  fraudulent  concealment  by 
failing  to  schedule  the  same,  which  will  defeat  the  right  to 
a  discharge,  objecting  creditors  must  show  that  the  baidmipt 
still  retains  a  secret  interest  in  the  property.  It  is  not  suffi- 
cient that  it  may  have  been  conveyed  in  fraud  of  creditors^ 
but  it  must  still  be  in  fact  the  property  of  the  bankrupt's 
estate.  Compare  the  decision  in  Hudson  v.  Mercantile  Nat. 
Bank,  1 19  Fed.  346. 

The  United  States  Circuit  Court  of  Appeals  (Second  Cir- 

atit)  decides  In  re  C.  Moetich  &  Sons  Co.,  130  Fed.  685,  that 

^^^^^^^       the  fact  that  the  property  of  a  corporation  is  in 

tertofCM^    tlie  possession  of  receivers  appointed  by  a  state 

court  does  not  affect  the  jurisdiction  of  a  court 

of  bankruptcy  to  adjudicate  such  corporation  a 

bankrupt.    The  appointment  of  receivers  for  a 

manufacturing  company  and  its  ceasing  to  do  brainess  in 

consequence  before  the  filing  of  a  petition  in  bankruptcy 
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BANKRUPTCY  (Cdntinued). 

against  it  do  not,  it  is  decided,  deprive  the  court  of  juris- 
diction to  make  the  adjudication  against  it  as  a  corporatioo 
engaged  principally  in  manufacturing  pursuits. 

The  United  States  District  Court  (N.  D.  Iowa,  W.  D.) 
hbkls  In  re  Schcrscr,  130  Fed.  631,  that  the  deposit  of  money 
prdcrciite :  "1  h:ivk  by  an  insolvent  within  four  months  prior 
Deposit  ta  to  his  bankruptcy,  on  open  account,  subject  to 
•^■*  . .  *  check,  does  not  constitute  a  transfer  of  property 
amounting  to  a  preference  under  the  Bankruptcy  Act  of 
1898,  although  the  bank  may  be  at  the  time  a  creditor,  and, 
under  Section  68a,  the  bank  has  a  right  to  apply  the  balance 
in  such  account  as  a  set-off  on  its  claim.  Compare  the  decision 
of  United  States  Supreme  Court  in  New  York  Nat.  Bank 
V.  Massey,  192  U.  S.  138. 

Itt  re  Hayivard,  130  Fed.  720,  tlie  United  States  District 
Court  (Eastern  District  of  Pennsylvania)  decides  an  inter- 
LM««rtf*s  esting  and  practical  point  when  it  holds  that  a 
>->«•  landlord,  having  a  lien  or  charge  for  the  rent  due 
him  on  the  property  of  his  tenant  at  the  time  of  the  latter's 
bankruptcy,  but  the  amount  of  which  was  unadjudicated,  in 
order  to  preserx'e  his  rights  to  priority  must  establish  his 
claim  by  proof  under  the  Bankruptcy  Act  the  same  as  other 
creditors. 


BILLS  AND  NOTES 

The  United  States  Circuit  Court  for  the  Eastern  District 
of  Pennsylvania  holds  in  Earle  v.  Enos,  130  Fed.  467,  that 
AcM«««4i^  ^  P^rol  agreement  by  a  bank,  made  at  the  time 
ti*«N«c«:  of  the  delivery  of  an  accommodation  note  and 
BvMcM*  j|3  discount  by  the  bank,  that  it  would  not  look 
to  the  maker  for  payment,  but  solely  to  the  person  for 
whose  accommodation  the  note  was  given,  and  that  it  will 
apply  thereon  collaterals  belonging  to  sudi  person,  eannot 
be  shown  to  defeat  an  action  on  the  note,  its  effect  being  to 
vary  the  written  contract.  Compare  Gillespie  v.  Compbett, 
5  L.  R.  A.  698,  and  note  thereta 
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CARRIERSl 

The  Supreme  Court  of  New  Jersey,  passing  upon  the 
general  duties  of  a  carrier  of  goods  upon  the  arrival  of  the 
Delivery  t  goods,  holds  lu  BuTT  V.  Adatus  Exp,  Co.,  58 
N«cic*«f  All.  609,  that  where  the  contract  of  carriage 
Arrival  contemplates  delivery  of  the  goods  uponthe  car- 
rier's premises  at  the  terminus  of  the  route,  and  no  time  for 
the  arrival  of  the  goods  or  for  their  ddivery  is  stipulated 
for,  the  duty  of  making  delivery  to  the  consignee  involvei 
either  the  allowance  to  the  consignee  of  a  reasonable  time 
within  which  to  make  inquiries  respecting  their  arrival  or  else 
the  duty  on  the  part  of  the  carrier  of  giving  notice  of  arrival 
to  the  consignee;  and  also  involves,  in  either  case,  the  allow- 
ance to  the  consignee  of  a  reasonable  time  and  opportunity 
after  notice  of  arrival  of  the  goods  within  which  to  take 
them  away.  Compare  Nonvay  Plains  Co.  v.  Boston  amd 
Maine  Ratlroad,  i  Gray,  263. 


CONSTITUTIONAL  LAW. 

The  local-option  questions  arising  in  connection  with 
liquor  legislation  constantly  give  rise  to  cases  respecting  the 
od^tgtMmm^  delegation  of  legislative  power.  AnewdeciMMi 
t^touv  is  found  In  re  McDotmelVs  License,  58  AtL  615, 
^'^•^  where  the  Supreme  Court  of  Pennsylvania  holds 
that  the  Act  of  April  28,  1889  (P.  L.  68),  repealing  the  Act 
of  April  1 1,  1866  (P.  L.  658),  relating  to  the  sale  of  intoxi- 
cating liquors  in  the  limits  of  Potter  County,  and  providing 
that  the  repeal  should  not  go  into  effect  unless  a  majority 
of  the  qualified  voters  of  the  county  should  vote  in  favor  of 
said  repeal,  was  not  uiKonstitutional  as  delegation  of  legis- 
lative powers  to  the  voters  of  such  county.  One  judge  dis- 
sents. 


CONTRACTS. 

An  excellent  discussion  of  the  law  relating  to  the  enforce* 
ment  of  contracts  requiring  continuous  acts  occurs  in  the 
c«BtiiiMM  decision  of  the  United  States  Circuit  Court  of 
^^  Appeals  (Tliird  Circuit)  in  the  case  of  Western 
Union  Telegraph  Co.  \.  Pennsylvania  Co.,  129  Fed.  849.  It 
is  there  held  that  if  a  contract  is  not  revocable  at  the  will  of 
either  party,  or  otherwise  limited  as  to  its  duration,  by  its 
express  terms,  or  by  the  inherent  nature  of  the  contract  itself 
with  reference  to  its  subject-matter  or  its  parties,  it  is  pre- 
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CONTRACTS  (OmtimMd). 

sumably  intended  to  be  pennanenl  and  petpetnal  m  tfie  cbS* 
fition  it  imposes.  The  court  furfber  deddet  tet  a  cowt 
of  eqaity  is  not  precluded  from  decreeifif  tbttptdtk  per* 
formance  of  a  contract  because  it  is  contiBMOiis  in  its  open- 
tion,  where  the  principal,  if  not  the  only,  relief  required  is 
injunctive,  to  preserve  the  status  quo  whidh  has  exialed  be* 
tween  the  parties  for  nearly -fifty  years,  auid  to  prevent  tihe 
threatened  termination  of  the  contract  by  the  defendant 
For  a  note  on  the  law  herein  involved  see  Berlinger  Gramth 
fkone  Co.  v.  Seaman,  49  C  C  A.  103. 


CORPORATIONS 

In  Fidelity  Trust  Co.  v.  Louisinlle  Gas  Co.,  81  S.  W.  927, 
the  Court  of  Appeals  of  Kentucky  decides  that  the  foct  that 
y^^^^^^      the  charter  of  a  gas  company  provided  that  it 
RigM  to      might  issue  bonds  for  $500,000,  and  execute  a 
^»^f^y     mortgage  on  its  property  to  secure  them;  did  not 
so  limit  the  corporation's  power  to  contract  in- 
debtedness as  to  prevent  it  from  guaranteeing  the  payment 
of  over  $1,000,000  worth  of  bonds  sold  by  it  after  it  bad  law- 
fully acquired  them  in  the  omduct  of  the  business  for  ndiidi 
it  was  organized. 

DEEDS. 

The  Supreme  Court  of  Midiigan  decides  in  Hants  v. 

Roraback,  100  N.  W.  392,  that  a  builduig  designed  and 

RcstrictiM     planned  for  two  families,  one  to  oocqqr  the 

MtoUMflf    ground  floor  and  one  the  second  floor,  eadi  to 

^^         liave  a  separate  entrance,  violates  the  restriction 

in  a  deed  of  lots  that  they  shall  not  be  occupied  except  for 

**  one  dwelling-house  to  each  lot''    G>mpare  the  two  cases 

of  Gillis  V.  Bailey.  21  N.  H.  149,  and  Hutchinson  v.  Uhrick, 

145  M- 336- 

DIVORCE. 
The  vexed  question  of  to  what  extent  the  ootnt  of  one 

state  is  bound  to  recognize  the  divorce  decree  of  aoodicr 

Attack  M     state  seems  still  to  give  rise  to  diflicnlties  in  qiite 

i^wtf      of  the  decisions  by  the  Supreme  Court  of  the 

^*^^       Um'ted  States  in  relation  to  this  matter.    Thus 

in  Das^eup^rt  v.  Davenport,  58  Atl.  535^  the  Court  of  Chan* 

eery  of  New  JcrMy  holds  diat  a  divorce  deoee  gnaled  in 
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DIVORCE  (GootiQocd). 

another  state  of  the  United  States  will  not  be  recognised  in 
this  state  if  it  appears  that  in  applying  for  sudi  divorce  the 
applicant  fraudulently  misstated  or  suppressed  facts  within 
his  knowledge  which  would,  if  the  truth  were  known  or  dis- 
closed, have  adversely  affected  the  judgment  rendered,  or 
if  it  appears  that  the  applicant  knew  where  the  defendant 
resided,  and  yet  no  actual  notice  of  the  pendency  of  sudi  suit 
was  given  to  such  defendant.  Compare  Aiherton  v.  Afher^ 
ton,  181  U:  S.  155. 


ELECTION  OF  REMEDIES. 

In  Sweet  V.  Montpelier  Sav.  Bank  and  Trust  Co.,  77  Plac 
538,  the  Supreme  Court  of  Kansas  decides  that  where  money 
CMvcrtioB  has  been  wrongfully  converted  to  the  use  of  a 
•f  Paads  corporation,  and  the  assets  of  the  corporation, 
by  its  insolvency,  have  come  into  the  hands  of  a  receiver, 
the  following  of  the  funds  in  the  hands  of  the  receiver  as 
a  tnist  fund  does  not  preclude  the  maintaining  of  an  action 
to  recover  against  the  parties  by  whose  wrongful  act  the 
funds  were  converted,  the  two  remedies  not  being  incon- 
sistent. Compare  Heidelbach  v.  National  Park  Bank,  87 
Hun.  117. 

EOWTY. 

The  Supreme  Court  of  Alabama  decides  in  Brown  v. 
Mayor,  etc.,  of  City  of  Birmingham,  37  Southern,  173,  that 
jarMictiMi:  ^hc  fact  that  threatened  criminal  prosecutions 
criainai  Pr«-  under  an  alleged  void  ordinance  will  inflict  ir- 

••^'■•*  reparable  damage  on  the  person  threatened  does 
not  confer  on  courts  of  equity  jurisdiction  to  enjoin  such 
proseaitions  at  his  instance.  And  it  is  further  held  that  the 
threat  of  repeated  and  numerous  criminal  prosecutions  under 
an  alleged  void  ordinance  affords  no  ground  for  injunctive 
relief,  on  the  theory  of  preventing  a  multiplicity  of  suits. 

EVIDENCE.  - 

Dying  declarations  are  statements  of  material  facts  con- 
cerning the  cause  and  circumstances  of  a  homicide  made  bf 

^toff  the  victim  under  a  solemn  conviction  of  impend* 
'>•»'"■"•—  ing  death.  Being  a  substitute  for  swon  tcatH 
mony,  they  must  be  such  narrative  statements  as  woqM  be 
admissible  had  the  dying  person  been  sworn  as  a  witness. 
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EVIDENCE  (Contimicd). 

The  statement,  *'  That's  all  right;  Bill  Harris  is  my  friend, 
and  I  don't  want  nothing  done  to  him,"  is  not  admissible 
as  a  dying  declaration.  Supreme  Court  of  Louisiana  in 
State  V.  Harris,  36  S.  810.  Compare  Adams  v.  People,  47 
III.  38a 


GARNISHMENT. 

A  married  woman,  being  the  owner  of  stock  in  a  national 
bank,  transferred  the  same  to  her  husband  to  enable  him  to 
Pr«pOTty  qualify  as  a  director  in  the  bank  on  the  under- 
Tramferrc^to  Standing  that  as  soon  as  he  w*as  elected  director 
DeM^r-s  Wilt  |,^  should  retrausfcT  the  stock.  Under  these 
facts  the  Court  of  Civil  Appeals  of  Texas  decides  in  Citizetuf 
Nat.  Bank  v.  Stttrgis  Nat.  Bank,  81  S.  W.  550,  that  though 
the  arrangement  resulted  in  an  evasion  of  the  federal  statutes 
respecting  the  qualification  of  national  bonk  directors,  the 
husband  held  the  stock  in  trust  for  his  wife  until  retrans^ 
ferred,  and  that  after  the  retransfer,  though  without  a  con- 
sideration, the  stock  was  not  subject  to  garnishment  by  a 
creditor  of  the  husband's. 


HUSBAND  AND  WIFE. 

In  Bingham  v.  Wetter,  81  S.  W.  843,  the  Supreme  Court 
of  Tennessee  decides  that  a  deed  from  husband  to  wife,  to 
cvrtMyu  ^^^  ^^  ^^^  separate  use,  discharged  from  all 
Separate  his  control  and  liabilities,  with  full  power  in  her 
^•■•*  to  sell,  convey,  or  mortgage,  deprives  him  of 
the  right  to  the  estate  by  curtesy.  Tlie  court  admits  that 
where  such  estate  is  created  by  a  deed  from  a  third  person 
the  usual  holding  is  that  tlie  right  of  curtesy  in  tlie  husband 
still  exists.  A  different  result,  it  is  contended,  should  apid|y 
where  the  husband  himself  creates  the  estate,  since  other- 
wise the  wife  will  be  deprived  of  much  of  the  benefit  of  the 
grant,  and  it  is  not  to  be  presumed  in  favor  of  the  grantor 
that  an  interest  which  may  be  conveyed  is  reserved,  in  the 
absence  of  express  language.  Compare  the  cases  of  Fraser 
v.  Hightaxvcr,  12  Heisk.  94,  and  Bamum  v.  LeMaster,  75 
S.  W.  1045. 
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INJUNCTION. 

In  Packard  v.  Thicl  College  of  Evangelkai  Lutheran 
Church,  58  Atl.  670,  the  Supreme  Court  of  Pennsylvania 
c«rp*ratiM:  <>€cides  that  the  Act  of  June  19,  1871  (P.  L- 
wteMay  1360),  giving  courts  power  to  restrain  by  in- 
Maiauia  Salt  junction  unlawful  acts  of  corporations  where  the 
private  rights  of  individuals  are  injured  or  invaded,  does  not' 
permit  inquir}'  at  the  instance  of  a  private  suitor  as  to  the 
validity  of  a  charter  or  as  to  its  forfeiture;  but  where  an 
act  for  the  incorporation  of  a  college  provides  that  it  shall 
be  permanently  located  as  it  shall  thereafter  be  determined 
by  the  trustees,  and  the  trustees  have  permanently  located 
the  college  at  a  particular  place,  persons  who  have  contrib- 
uted funds  for  its  establishment  in  such  place  have  a  standing 
to  maintain  a  suit  to  prevent  its  removal.  Compare  the 
former  decision  arising  out  of  this  controversy  upon  other 
facts  in  56  Atl.  869. 


JURISDICTION  OF  FEDERAL  COURT. 

The  interesting  questions  arising  with  regard  to  the  appli- 
cation of  state  law  in  the  federal  courts  to  the  adjustment 

DUMiaciM    oi  corporate  rights  are  continually  giving  rift 
•«  to  important  decisions.    In  Jacobs  v.  Mexican 

^•'••'■*^  Sugar  Co.,  130  Fed.  589,  the  United  States  Cir- 
cuit Court  (District  of  New  Jersey)  holds  that  a  proceeding 
by  a  stockholder  or  creditor  of  a  corporation  for  an  injunc- 
tion and  the  appointment  of  a  receiver  for  the  corporation 
as  an  insolvent  under  the  New  Jersey  Corporation  Act  (P.  L. 
1896,  p.  298,  Sec  65),  which  authorizes  such  proceeding 
in  the  Court  of  Qiancery  whenever  a  corporation  shall  be- 
come insolvent  or  suspend  its  ordinary  business  for  want  of 
funds,  is  one  involving  a  money  controversy,  so  as  to  that 
extent  to  be  within  the  Jurisdiction  of  the  federal  court, 
where  diversity  of  citizenship  exists  and  the  requisite  amount 
is  in  dispute.  It  is  further  decided  that  a  suit  by  a  stock- 
holder of  an  insolvent  corporation  for  the  dissolution  of  tbie 
corporation  and  the  winding  up  of  its  affairs  is  within  the 
jurisdiction  of  a  federal  court  of  equity  where  such  remedy 
is  expressly  given  the  stockholder  by  a  state  statute.  See 
the  note  to  Republican  Mountain  Siher  Mine  v.  Brown, 
7  C  C  A.  421. 
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LANDLORD  AND  TENANT. 

In  Radey  v.  McCurdy,  58  Afl.  558,  the ! 
Perni^lvaiiia  holds  that  where  a  teranl  tecored  m  aew  kate 
*  Tffaii  m  the  natore  of  an  extension  of  Ae  old  lease; 
^^^"^  and  the  new  lease  contained  no  lescnratioa  of 
the  right  to  remove  trade  fixtutes  attached  t0lhe  had  hf 
tbetenant,4i<  may  keep  tiie  fixtures  on  the-prcmises.  witfaoot 
giving  Jthe  landlord  the  right  to  restrain  their  removal  at  or 
before  the  expiration  of  the.  second  lease.  It  will  be  remon- 
bered  that  many  cases  have  held  the  con^ary.  The  position 
taken  by  the  Pennsylvania  court  is  that  *[  Ait  hw  does  not 
in  strictness  require  of  him  that  he  shall  remove  them  during 
the  term,  but  only  before  he  surrenders  possession  and  dar- 
ing the  time  that  he  has  a  riglit  to  r^;ard  himself  as  occupj- 
ing  in  the  diaracter  of  tenant'*  S^  PeuUm  v.  Rabart,  2 
East,  88. 

In  Lough  V.  John  Davis  &  Co.,  77  Vzc  732,  the  Supreme 
Court  of  Washington  decides  that  the  agent  of  a  non-resident 
AgMt  cf  owner  of  a  building,  in  coi^riete  diarge  thereof 
Laa««rtf:  and  authorized  to  make  repairs^  was  liable  for 
Aatk«Htir  injuries  to  the  infant  child  of  a  tenant  caused 
by  the  agent's  negligent  failure  to  repair  a  rotten  and  unsafe 
veranda  railing.  Questions  arose  in  the  case  with  regard 
to  the  scope  of  authority  of  the  agent,  and  it  is  decided  that 
where,  in  an  action  for  injuries  to  the  child  of  the  tenant  of 
a  building  against  the  agent  of  the  non-resident  owner,  it 
was  admitted  that  the  agent  had  authority  to  rent  the  prop- 
erty and  collect  the  rents,  evidence  that  certain  repairs  had 
been  made  and  paid  for  at  the  instance  of  such  agent  was 
admissible,  as  tending  to  show  its  authority  to  repair  tiie 
defect  in  question.  G)mpare  IVUcox  v.  Chicago,  He.,  R.  Co^ 
24  Minn.  269. 


LARCENY. 

It  is  decided  by  the  Supreme  Court  of  Penn^lvania  in 
Cochran  v.  Fox  Chase  Bank,  58  Atl.  117,  tfiat  wh^e  coiqmi 
P  ^^  B«iidi  '^"^^  payable  to  bearer  had  been  stolen  and 
pledged  to  a  bank  in  the  ordinary^course  of  busi- 
ness, without  any  circumstances  putting  the  bank  00  tnqmry; 
the  bank  took  a  good  title  thereto  as  against  the  true  owner 
The  court  refers  to  the  change  in  attitude  of  the  law  with 
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LARCENY  (Omtinncd). 

respect  to  bonds.  See  in  regard  to  this  case  Gorgier  v.  Jf  i>- 
w7/c,  3  B.  &  C,  45,  and  County  of  Beaver  v.  Annstrong,  44 
P^.  63. 

LIFE  ESTATE. 

A  will  devising  hnd  to  a  devisee  directed  that  she  should 
not  sell  or  mortgage  the  same  during  life,  but  declared  that 

iiMtraiau     ^^c  might  rent  it  and  use  the  rents,  and  provided 
^  •■^         that  after  her  death  the  title  should  vest  in  her 

AHraatiM  children  and  their  heirs.  Under  these  facts  the 
Court  of  Gvil  Appeals  of  Texas  decides  in  Sprinkle  v.  Lestu, 
81  S.  W.  1018,  that  the  devisee  took  only  a  life  estate,  with 
remainder  to  her  children,  but  that  the  restriction  as  to  her 
power  to  alienate  her  interest  was  void.  Compare  Simonion 
V.  IVhiie,  93  Tex.  sa  v 


LOTTERIES. 

The  Court  of  Criminal  Appeals  of  Texas  holds  in  McRea 
v.  State,  81  S.  W.  741,  that  a  lottery  is  a  ''  scheme  for  the 
wfe^  distribution  of  prizes  by  lot  or  chance,  c^e- 
csuuiaiM  cially  a  gaming  scheme  in  which  one  or  more 
tickets  bearing  particular  numbers  draw  prizes  and  the  rest 
of  the  tickets  are  blank.''  It  is  therefore  decided,  applying 
this  definition,  that  a  knife-rack  operated  by  defendant,  con- 
sisting of  an  inclined  table,  with  knives  stuck  therein,'  and  so 
arranged  tliat  rings  could  be  thrown  on  them,  whidi  rings 
defendant  sold  to  customers  who  endeavored  to  ring  the 
knives  on  the  table,  they  being  entitled  to  any  knives  rung 
or  on  whidi  the  rings  caught,  did  not  constitute  a  lottery.  * 


LUNACY.     • 

The  Supreme  Court  of  Indiana,  holding  that  the  insanity 
of  a  client  operates  to  terminate  the  relation  of  attorney  and 
AttoTMM  c'ient,  decides  in  Chase  v.  Chase,  71  N.  E.  485, 
that  where  defendant  in  a  lunacy  inquisition  vras 
so  insane  at  the  time  he  employed  certain  attorneys  to  defend 
him  that  he  was  wholly  oblivious  to  the  fact,  and  incapable 
of  knowing  that  his  mental  status  was  invdved  in  the  suit; 
the  agreemient  conferred  no  authority  on  sacb  attorneys  to 
appear  for  the  defendant  at  the  trial  or  to  prosecute  an  appeal 
from  a  decree  finding  defendant  to  be  an  insane  person. 
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MUNiaPAL  CORPORATIONS. 

The  Supreme  Court  of  Missouri  (Division  No.  2)  de* 

tides  in  Pcrkinson  v.  Hoolan,  81  S.  W.  407,  that  where  a 

AMcMHwato:  Street  improvement  was  constructed  under  an . 

oNtcti^m:     unconstitutional  law,  the  fact  that  owners  of 

Ett«9pti      propcrt}'  assessed  therefor  stood  by  in  silenoeand 

permitted. the  work  to  be  done  without  protest,  did  not  pie* 

dude  them  from  thereafter  contesting  the  validity  of  the  tax 

on  tliat  ground.    G>mpare  Vcrdin  v.  St.  Louis,  131  Ma  a6. 


PARENT  AND  CHILD. 

The  situations  in  which  the  custody  of  diildren  will  be 
denied  to  parents  and  conferred  upon  more  distant  relatives 
CMtoiyvi  seems 'not  to  be  very  clearly  defined^  and  new 
ckuifM  decisions  thereon  are  welcome.  In  re  SietU, 
81  S.  W.  11&2,  the  Kansas  City  Court  of  Appeals  (Mis- 
souri) holds  that  a  wife  who  was  divorced  for  adultery  and 
married  her  paramour  after  his  wife  had  obtained  a  divoice 
was  not,  after  her  husband's  death,  entitled  to  the  custody 
of  her  infant  daughter  as  against  respectable  relatives  of  the 
husband  who  were  financially  able  to  care  for  the  diOd.  See 
Krcmclbcrg  v.  Krcmclbcrg,  52  Md.  553. 


PLEDGES. 

The  essential  difference  between  a  pledge  and  a  mortgage, 
which  in  some  respects  are  similar,  gives  rise  to  some  inter- 
M«rtmts :  esting  decisions.  One  of  these  occurs  in  the  case 
p«f«ciM«ff«  of  Blood  V.  Shcpard,  77  Pac  565,  where  the 
Supreme  Court  of  Kansas  decides  that  where  dioses  in  ac- 
tion, tlie  payment  of  which  is  secured  by  a  real  estate  mort- 
gage, are  pledged  as  collateral  security  for  the  payment  of  a 
debt,  and  such  mortgage  is  foreclosed  and  title  2Uid  posses- 
sion taken  thereunder,  such  title  is  vested  in  him,  and  is  sub- 
stituted for  the  pledged  choses  in  action,  and  is  governed  bjr 
the  law  of  pledges  and  not  of  mortgages.  It  is  further  held 
that  in  such  case  the  pledgor  is  nor  entitled  to  have  the 
pledgee's  claim  foreclosed  as  though  it  were  a  mortgage, 
but  the  pledgee  is  entitled  to  have  his  legal  title  quieted  in 
such  land  if  the  pledgor  fails  after  a  reasonable  time  to  pay 
the  amount  found  due  the  pledgee. 
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RECEIVERS. 

The  case  of  Boumtan  v.  Hazcn,  77  Pac.  589,  presents  an 
interesting  discussion  and  decision  in  regard  to  the  rights 
ApMiMtMrat-  '"^"^  liabilities  of  receivers.  It  is  there  held  that 
VfliMity:  '  an  order  of  court  appointing  a  receiver  to  take 
c«iut«rai  aistody  of  property  involved  in  litigation  whidi 
^"^*  was  unwarranted  and  erroneous,  Imt  not.  abso- 
lutely void,  is  not  open  to  collateral  attack;  but  that  the 
onlers  of  a  court,  purporting  to  vest  a  receiver  with  the 
authority  and  control  of  property  and  funds  not  involved 
in  the  litigation  in  which  the  receiver  was  appointed,  are 
absolutely  void,  and  can  be  collaterally  attacked  at  any  time 
by  any  one  in  any  proceeding  where  their  validity  is  in  issoe. 
Tlie  court  further  decides  that  the  receiver  who  takes  soch 
property  and  funds  under  the  void  orders  without  the  con- 
sent and  contnir>*  to  the  wishes  of  the  owner,  and  those  wiio 
procure  the  orders  to  be  made  and  co-operate  with  him  in 
the  wrongful  seizure  and  appropriation,  are  all  trespassers^ 
and  are  liable  for  the  property  and  funds  so  wrongful^  taken 
with  interest.    Compare  In  re  Dill,  32  Kans.  691. 


RULE  AGAINST  PERPETUITIES. 
In  Middlesex  Banking  Co.,  37  Southern,  139,  the  Supreme 

Court  of  Mississippi  decides  that  a  grantor  who  reserves  out 
Estate  la  of  the  Operation  of  his  deed  a  l^;al  life  estate 
^^'•^•'       for  himself  cannot  be  counted  as  one  of  the 

donees  within  whose  life  the  ultimate  fee  must  vest  in  CHxler 

to  preserve  the  deed  under  the  rule  against  perpetuities. 


STOCK  QUOTATIONS. 

The Unitcfl  States  Ciraiit  Court  of  Appeals  (Seventh  Cir- 
cuit) holds  in  Board  of  Trade  of  City  of  Chicago  v.  L«- 
^^^p^y      Kifiscy  Co.,  130  Fed.  507,  that  even  if  it  were 
TkcrcHi :      tnie  that  a  very  large  percentage  of  the  contracft 
"Ti?iIm**"    ^^^  *^  ^'^  ^'  commodities  for  future' delivery 
made  on  an  exchange  were  gambling  transac- 
tions, such  fact  does  not  deprive  the  board  of  trade  con- 
ducting the  exchange  of  its  property  rights  in  the  price  quo- 
tations based  on  its  sales,  which  are  the  same  for  the  lawfnl 
as  for  the  unlawful  transactions.    Compare  note  to  SulUvmt 
Postal  Telegraph  Cable  Co.,  61  C.  C.  A,  2. 
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SURETYSHIP. 

In  Firsi  Nat.  Bank  of  Nashville  v.  National  Surety  Co^ 
130  Fed.  401,  the  United  States  Circuft  Court  of  Appeals 
ttfftffiT      (Sixth  Ctituit)  decides  that  when  tfiere  are  dif* 
DNftwt      ferent  bonds  given  by  a  bonk  offidal,  covering 
^"^^^       different  peric^  of  lime,  with  different  snrcties» 
an  ttnappropriated  payment  made  by  the  common  princ^al 
is  not  alwa2^.to  be^ipplied  by  the  court  to  the  oldest  obliga- 
tion.   Regara'imtst  be  had  td  the  responsibility  of  the  dif- 
ferent sureties,  as  limited^  by  the  period  for  whidi  they  re> 
spectivdy  contract,  as  well  as  to  the  injustice  that  wouM 
ensue  if  collections  received  under  one  obligation  are  applied 
to  the  discharge  of  a  liability  under  a  preying  or  succeed- 
ing  term,  with  distinct  sureties.   Compare  Gwynne  v.  Barnes, 
7  Qark  &  R  Rq>.  H.  L.  Cas.  571. 


WATERS  AND  WATER  COURSES. 

The  Supreme  Court  of  New  Hampshire,  holding  in  Dol* 
beer  v.  Suncook  Water  Works  Co.,  58  AtL  504,  that  a  nato- 
urgtw  ral,  fresh-water  pond  containing  fifteen  or  more 
'••tP*^  acres,  though  situated  in  the  midst  of  and  en- 
tirely surrounded  by  the  land  of  a  private  person,  is  a  large 
or  great  pond,  the  bed  of  which  inside  of  hig^-water  mark 
is  public  property,  decides,  nevertheless,  that  though  a  large 
or  great  pond  so  situated  is  public  property,  the  owner  of 
the  land  has  a  reasonable  private  right  of  using  the  water 
for  domestic,  agricultural,  and  mechanical  purposes,  and 
may  build  whar\'es  and  other  structures  into  the  pond  for 
his  own  use  to  an  extent  that  will  not  unreasonably  interfere 
with  the  rights  of  the  public  in  the  pond,  and  as  an  incident 
of  the  ownership  of  the  land  on  which  a  dam  may  be  built 
to  control  the  flow  of  water  from  the  pond  he  has  the  right 
to  a  reasonable  use  of  the  pond  for  a  reservoir. 
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OFFICIAL  AXXOUNCEMENT. 


wmEmamBmmBamtamm 
Edmund  Jones,  '95  L. 

Edmund  Jones,  the  former  Librarian  and  Bursar  of  die  Law 
Department  of  the  University  of  Pennsylvania,  died  in  Denver, 
Col.,  on  August  18,  1904. 

Mr.  Jones  was  bom  in  Philadelphia,  March  9,  1874.  His 
parents  were  descendants  of  the  oldest  and  best-known  familtes 
in  Salem  and  Atlantic  Counties,  N.  J.,  and  several  of  his  an- 
cestors were  judges  of  county  courts  in  South  Jersey. 

Mr.  Jones  was  educated  in  the  public  schools  of  Philaddphia, 
and  was  one  of  the  public  school  commencement  orators  in 
1889L  He  then  read  law  with  Hon.  Lewis  C.  Cassidy,  one  of 
the  last  of  the  old  school  of  great  lawyers  in  Philadelphia. 
After  Mr.  Cassidy's  death  he  studied  witfi  his  partner.  Pierce 
Ardier. 

m 
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Having  been  awarded  a  scholarship  on  competitive  cxamina* 
tion,  Mr.  Jones  entered  the  Law  Department  of  the  University 
in  the  fall  of  1892,  graduating  in  June,  1895,  with  the  degree  of 
LL.D.  He  was  elected  Librarian  of  die  Department  for  three 
years,  succeeding  Mr.  S.  Stangcr  Iszard.  He  then  associated 
with  Christopher  Fallom,  a  member  of  the  Bar.  His  advanoe^ 
ment  at  the  Bar  was  rapid,  having  had  considerable  practice  in 
the  Common  Pleas,  Orphans*,  and  Criminal  Courts,  as  also  the 
Superior  Court  of  Pennsylvania  and  the  District  Court  of  the 
United  States.  Failine  health,  however,  obliged  him  to  re- 
linquish his  practice  and  move  to  Colorado. 

Mr.  Jones  was  an  elocutionist  of  some  note.  He  was  a 
graduate  of  the  International  School  of  Oratory  and  Elocu- 
tion, and  a  private  pupil  of  Professor  George  B.  Hynson,  who 
was  at  one  time  instructor  in  public  speaking  at  the  University. 

During  most  of  his  spare  time  in  the  evening  he  ^filled  en- 
gagements at  concerts  and  entertainments.  'His  services  were 
much  sought  after,  and  were  always  freely  given  when  the 
entertainment  was  for  the  benefit  of  a  charity. 

He  was  a  member  of  the  Grace  M.  E.  Church  of  Philadel- 
phia, where  he  took  an  active  part  in  the  work  of  the  churchy  as 
well  as  the  Sunday-school.  He  also  took  an  active  part  in  the 
affairs  of  the  Young  Men's  Christian  Association,  of  which  he 
was  a  member  for  many  years. 

For  several  years  Mr.  Jones  was  the  Treasurer  of  the  Altnmii 
Society  of  the  Law  Department  of  the  University  of  Pennsyl- 
vania, as  also  the  International  School  of  Oratory. 

On  June  19,  1901,  Mr.  Jones  was  married  to  Emma  Bpnnin, 
of  Germantown,  ivhom  he  leaves  surviving  with  one  child. 


Liability  op  Employer  for  Injuries  to  Third  Parties 
Caused  by  Negligence  of  Independent  Contractor  in 
Respect  of  Premises  upon  which  the  Pubuc  are  In* 
viTED  UPON  Payment  of  a  Fee.  Trjrar  State  Fair  v. 
Brittain,  118  Fed.  Rep.  713  (1902). — ^The  general  law 
that  there  is  no  liability  upon  the  employer  for  the  negli- 
gence of  an  independent  contractor  is  well  settled.  The 
general  principle  may  'be  stated  thus :  W^en  an  individual  or 
corporation  contracts  with  another  individual  or  corporation 
exorcising  an  independent  employment  for  the  latter  to  perform 
a  work,  not  a  nuisance  /*cr  sc,  of  in  itself  unlawful*  or  likely  to 
cause  harm  to  others,  such  work  to  be  done  according  to  the 
contractor's  own  methods,  and  not  subject  to  the  emplover*t 
control  as  to  the  manner  in  which  it  is  to  be  done*  but  only  as 
to  the  results  to  be  obtained,  the  employer  is  not  liable  to  a 
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third  person  for  injury  to  such  third  person  caused  bj^  the  neg- 
ligence of  an  independent  contractor.  Sec  note  to  Covington, 
etc.  Bridge  Co.  V.  Stcinbrock,  76  Am.  St,  Rep.  382, 385  ( 1899). 
Moreover,  it  may  be  said  that  whenever  circumstances  impose 
a  duty  upon  the  employer  he  cannot  escape  liability  by  employ* 
ing  an  independent  contractor.  Thus  in  Texas  State  Fair  v. 
Brittain.  118  Fed.  Rep.  713  (1902),  and  Texas  State  Fair  v. 
Marti,  69  S.  W.  Rep.  432  (1902),— both  cases  being  founded 
uf^on  the  same  cause  of  action, — the  State  Fair  Association 
under  a  contract  with  Smith  and  Lucas,  in  return  for  a  portion 
of  the  receipts,  gave  them  the  exclusive  use  of  a  part  of  the  fair 
l^rounds  for  exhibition  puq)Oses,'  and  advertised  this  exhibi- 
tion as  one  of  the  attractions  of  the  fair.  The  seating  capacity 
provided  by  the  State  Fair  proving  inadequate,  Smith  and 
Lucas  erected  other  seats.  Owing  to  some  negligence  in 
their  construction  these  last-mentioned  seats  fell,  injuring 
Brittain,  the  defendant  in  error.  The  State  Fair  sought  to 
avoid  liability  on  the  ground  that  Brittain's  injuries,  if 
caused  by  the  negligence  of  anyone,  were  caused  by  the 
negligence  of  Smith  and  Lucas,  who  were  independent 
contractors,  and  not  its  agents,  and  for  whose  acts  it  was 
in  no  way  responsible.  But  the  court  held  that  no  matter 
by  whom  the  seats  were  erected,  it  was  the  duty  of  the  Stiite. 
Fair  to  see  that  the  same  were  in  a  reasonably  safe  condition 
before  inviting  the  public  to  occupy  them*.  "  Under  the  drcum- 
stances."  said  the  court,  "  it  was  the  duty  of  the  plaintiff  (in 
error)  to  exercise  ordinary  care  to  prevent  injury  to  those 
attending  the  entertainment.  This  is  certainly  true  regarding 
the  safety  of  the  premises."  69  S.  W.  Rep.  433.  To  the  same 
effect  is  the  case  of  Richmond,  etc,,  Rv.  Co.  v.  Moore,  94  Va. 
493  (1^7)-  T^^  ^il^  l^icl  down  by  Cooley  is  made  the  basis 
of  the  decision :"....  when  one  expressly  or  by  implication 
invites  others  to  come  upon  his  premises,  whether  for  business 
or  any  other  purpose,  it  is  his  duty  to  be  reasonably  sure  he  is 
not  inviting  them  into  danger,  and  to  that  end  he  must  excrdse 
ordinarv  care  and  prudence  to  render  the  premises  reasonably 
safe  for  the  visit."  (Cooley  on  "  Torts,"  2d  Ed.,  p.  718.)  Thus 
it  will  be  obser\'ed  that  it  is  negligence — ^the  failttre  to  perform 
a  duty— that  renders  the  State  Fair  liable.  And,  indeed,  in  all 
cases  of  this  kind,  if  the  injury  be  caused  by  the  independent 
contractor's  negligence,  the  responsibility  for  this  negligence 
falls  upon  the  employer,  who  is  himself  negligent,  either  for 
permitting  an  act  to  be  done  which  may  result  in  injury  unless 
proper  precautions  are  taken  and  failing  to  take  such  piecao- 
tions,  or  for  accepting  work  done  in  a  defective  manner  with- 
out ascertaining  whether  it  is  reasonably  fit  for  the  purpose  for 
which  it  is  to  te  used. 


7l6  NOTES. 

In  Francis  v.  Cockrell,  L.  R.  (5  Q.  B.)  501  (1870),  wheie 
defendant  sold  to  plaintiff  a  seat  on  a  grand  stand  for  die  pur* 
pose  of  viewing  a  steeple-chase,  and  owin^  to  the  negligent 
construction  of  the  stand  it  collapsed  and  injured  plaintiff,  it 
was  said  that  diere  was  an  implied  contract  on  the  part  of  the 
defendant  that  the  stand  was  reasonably  fit  for  the  purpose  for 
which  it  was  to  be  used.  Tlie  court  said:  "  One  who  lets  for 
hire,  or  engages  for  the  supply  of  any  article,  or  thing,  whether 
it  be  a  carriage  to  be  ridden  in,  or  a  bridge  to  be  passed  over 
iGfote  V.  Chester  and  Holyhead  Ry.  Co,,  2  Exch.  251,  1848), 
or  a  stand  from  which  to  view  a  steeple-chase,  or  a  place  to  be 
sat  in  by  anybody  who  is  to  witness  a  spectacle  for  a  pecuniary 
consideration,  does  warrant,  and  does  impliedly  contract,  that 
the  article  or  thing  is  reasonably  fit  for  the  purpose  to  which  it 
is  to  be  applied,  subject,  however,  to  this  important  qualifica- 
tion: he  does  not  contract  against  any  unseen  or  unknown 
defect  which  cannot  be  discovered,  or  which  may  be  said  to  be 
undiscoverable  by  any  ordinary  or  reasonable  means  of  inquiry 
or  examination  {Redhead  v.  Midland  Ry.  Co.,  20  L.  T.  Rep. 
(N.  S.)  628,  1867),  per  Kelly,  C  B.  Yet  even  in  this  case  the 
idea  that  there  was  a  duty  incumbent  upon  the  employer  was 
present,  for  Martin,  B.,  points  out  that  there  existed  between 
the  plaintiff  and  the  defendant  "  one  of  those  implied  contracts 
which,  in  point  of  fact,  is  the  same  as  a  duty."  Tlic  duty  was 
personal  on  the  defendant  when  he  received  the  admission  fee 
to  provide  that  the  stand  was  ordinarily  fit  and  proper  for  the 
purpose  for  which  it  was  to  be  used.  So  also  in  Pike  v.  The 
Polytechnic  Institution,  i  F.  and  F.  712  (1859). 

In  general  it  may  be  said  that  persons  managing  an  exhibi- 
tion are  under  just  the  same  obligation  with  respect  to  making 
their  premises  safe  as  arc  other  owners  of  real  property.  The 
proprietor  of  a  hall  to  which  the  public  are  invited  is  bound  to 
use  ordinary  care  and  diligence  to  put  and  keep  the  hall  in  a 
reasonably  safe  condition  for  persons  attending  in  pursuance  of 
such  invitation,  and  if  he  neglects  his  duty  in  this  respect  so 
that  the  hall  is  unsafe,  his  knowledge  or  ignorance  of  the 
defect  is  immaterial :  Cnrmr  v.  Boston  Music  Hall,  135  Mass. 
413  (1883).  If  an  owner  or  occupier  of  land  directly  or  im- 
pliedly induces  persons  to  come  upon  his  premises,  he  thereby 
assumes  an  obligation  that  the  premises  are  in  a  reasonably  safe 
condition,  so  that  persons  there  by  his  invitation  shall  not  be 
injured  by  them  or  in  their  use  for  the  purpose  for  which  the 
invitation  was  extended:  Hart  v.  Washington  Park  Club,  157 
111.  9  ( 1895).  "  A  person  erecting  and  maintaining  a  hall  for 
exhibition  purposes  must  use  reasonable  care  in  the  construc- 
tion, maintenance,  and  management  of  it,  having  regard  to  the 
character  of  the  exhibitions  to  be  given  and  the  customary  con- 
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duct  of  the  spectators  who  witness  them:**  SchoAM  v.  Wood, 
170  Mass.  415  ( 1898).  But  on  the  lease  of  a  building  for  ex- 
hibition purposes,  the  gallery  being  designed  only  for  a  limited 
number  of  spectators,  there  is  no  implied  warranty  that  thepr 
shall  be  safe  from  a  turbulent  crowd.  It  is  safe  onlv  for  ordi- 
nary uses.  **  If  any  responsibility  attaches  to  the  defendant,'' 
said  the  court,  "  it  cannot  be  based  upon  any  contract  obliga- 
tion, but  must  rest  entirely  upon  its  delictum,^*  Edwards  v. 
N.  K.  and  Harlem  Ry.  Co.,  98  N.  Y.  245,  248  (188^). 

The  doctrine  that  when  one  invites  another  upon  his  premises 
he  impliedly  warrants  that  they  are  reasonably  safe  was  fol- 
lowed in  Fox  V.  Buffalo  Park,  21  N.  Y.  App.  Div.  321  (1897), 
where  it  was  said :  "  While  it  is  undoubtedly  true  in  cvdinary 
cases  in  the  leasing  of  buildings  that  there  is  no  implied  war^ 
ranty  on  the  part  of  the  lessor  that  the  buildings  are  fit  and 
safe  for  the  purposes  for  which  they  are  leased,  uie  rule  is  dif- 
ferent in  regard  to  buildings  and  structures  in  which  public 
entertainments  and  exhibitions  are  designed  to  be  given  and  for 
admissions  to  which  the  lessors  directly  or  indirectly  receive 
compensation.  In  such  cases  the  lessors  or  owners  of  the  build- 
ings or  structures  liold  out  to  the  public  that  the  structures  are 
reasonably  safe  for  the  purposes  for  w*hich  they  are  let  or  used, 
and  impliedly  undertake  that  due  care  has  been  exercised  in  Ae 
erection  of  the  buildings :"  Francis  v.  Cockrell,  L.  R.  (5  Q.  B.) 
501  (1870)  ;  Swords  v.  Edgar,  59  N.  Y.  28  (1874) ;  Camp  ▼. 
Wood,  76  N.  Y.  92  (1879) ;  Beck  v.  Carter,  68  N.  Y.  283 
(1877);  Croie  v.  C.  and  H.  R.  Co.,  2  Exch.  2^1  (1848); 
Campbell  v.  Portland  Sugar  Co.,  62  Me.  552  (1871) ;  Wendell 
V.  Baxter,  12  Gray,  494  (1859). 

Having  stated  the  duties  of  the  employer  with  remct  to  Ae 
condition  of  his  premises,  we  have  now  to  inquire  when  he  hat 
been  held  liable  for  injuries  to  a  person  caused  by  the  ne^igenoe 
of  an  independent  contractor  who  is  conducting  am  exhibition  00 
the  employer's  grounds.  One  who  employs  an  independent 
contractor  to  make  and  conduct  an  exhibition  is  not  relieved 
from  responsibility  to  persons  receiving  injury  if  the  exhiUtioo 
is  of  a  kind  which  will  probably  cause  injury  unless  due  pre- 
cautions are  taken  to  guard  against  harm:  Thompson  ▼. 
Lowell,  etc:.  Street  Ry.  Co.,  ITO  Mass.  577  (1898) ;  Ctffftr  ▼• 
Kiley,  153  Mass.  123  (1891);  Richmond,  etc.,  Ry.  Co.  ▼. 
Moore,  94  Va.  493  ( 1897) ;  Hanver  v.  Whalen,  49  Ohio  St 
209  (1892) ;  Bower  v.  Peate,  i  p.  B.  D.  32.  In  Richmond, 
etc.,  Ry.  Co.  v.  Moore  (supra)  it  is  said:  ''If  is  immaterial 
whether,  the  person  giving  the  exhibition  is  an  independent  con- 
tractor or  not.  The  gist  of  the  action  is  the  negligent  failure 
of  the  defendant  to  use  proper  care  to  protect  a  visitor  from  a 
danger  on  its  premises  while  there  at  the  defendant's  invitft- 
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tion.**  So»  also,  in  Conradt  v.  Clauve,  93  Ind.  476  (1883),  and 
Sebcck  V.  PlaHdeutsche  Volkftst  rrrWii,64  N.  J.  L.Q24  (1900). 
But  in  Smith  v.  Bcnick,  87  Md.  610  (1898),  a  different  view  is 
taken.  It  is  tliere  said  that  *'  when  an  owner  or  occupier  of 
premises  employs  a  competent  person  to  do  work  whidi  of  itadf 
is  not  a  nuisance,  or  of  which  the  necessary  or  probable  conse- 
quence would  not  be  to  injure  others,  the  employer  te  not  re-^ 
sponsible  for  such  negligence  as  is  entirely  collateral  to,  and  not 
a  probable  consequence  of,  the  work  contracted  for,"  citing 
Dcford  V.  Siafe,  31  Md.  179;  Suburban  Co.  v.  Moares,  80  Md. 
348;  RandUson  v.  Murray,  8  AdoL  and  Ell.  109;  Davis  r. 
CongrtgaHonal  Society,  129  Mass.  367;  Pickard  v.  Smith,  10 
C.  B.  (N.  S.)  468.  And  in  Deyo  v.  Kingston  Consolidated  Ry. 
Co.,  88  N.  Y.  Stipp.  487  (1904),  where  the  defendant  invited 
the  public  to  its  park  to  witness  an  exhiUtton  given  by  an 
independent  contractor,  and  the  plaintiff  was  injured  by  the 
negligent  discharge  of  a  rocket  by  one  of  the  contractor's  ser-, 
vants,  it  was  held  that  the  defendant  was  not  liable,  as  he  could 
not  reasonably  have  been  expected  to  foresee  the  independent 
contractor's  tieglipieooe. 

In  conclusion,  it  may  be  said  that  apparently  in  all  cases  in 
which  the  employer  has  been  held  liable  for  the  negligence  of  an 
independent  contractor  in  respect  of  premises  upon  which  the 
public  are  invited,  there  has  been  a  duty  cast  upon  the  defen- 
dant by  reason  of  the  invitation  to  see  that  die  premises  are 
reasonably  safe  for  the  purposes  for  which  the  invitation  has 
been  extended. 

F.  H.  S. 
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Faknham  on  the  Law  of  Wateks  and  Water  Rights,  In- 
ternational, National,  State,  Municipal,  and  Indi- 
vidual, Including  Irrigation,  Drainage,  and  MuNiaPAL 
Water  Supply.  Three  volumes.  Pp.  clxxx+29s6.  By 
Henry  Philip  Farnham,  M.L.  (Yale).''  Rochester:  The 
Lawyers' Co-operative  PnUithing- Company.  1904. 
This  work,  to  quote  an  announcement  respecting  it,  presents 
the  subject  of  *'  Waters"  in  '*  every  one  of  its  numberless  rami- 
fications." 

Its  plan  provides  for  a  statement  of  principles  in  a  general 
view,  followed  chiefly  in  notes  by  a  statement  of  them  in  sudi 
detailed  application  as  the  author  deemed  well.  It  b  a  method 
which  compels  some  repetition,  and  which  it  was  probably 
found  impracticable  to  cbserve  throughout  the  woiIl 

Chapter  XVII,  on  **  Unsafe  Streets  and  Premises,''  htpm 
with  a  section  entitled  ''  Liability  for  Injur}-  because  of  Water 
in  Streets."  Instead  of  outlining  first  the  general  principles 
applicable,  the  second  sentence  states  the  specific  instance  of 
pits  in  highways.  The  third  reverts  to  general  statement,  while 
the  fourth  recurs  to  a  pit  or  hole.  The  chapter  is  an  inleresting 
and  valuable  one;  but  this  reviewer's  opinion  is  that,  unlike 
most  of  the  work,  it  is  subject  to  the  criticism  of  separating 
principles  too  far  apart  by  the  interjection  of  nistanoea. 

The  treatment  in  this  chapter  suggests  the  thought  diat  the 
notes  could  have  been  printed  as  the  text  and  the  text  as  the 
notes. 

Another  feature  which  strikes  the  reader  of  Chapter  XVII  b 
the  ofiussion  to  distinguish  tfie  decisions  as  those  of  supieiiie 
or  lower  tribunals.  In  some  instances  this  distinction  would  be 
of  interest  Thus  we  have  the  statement  without  discriminatioa 
of  Lehman  v.  Brooklyn,  29  Barb.  234.  The  author  dtes  that 
case  in  the  following  bnguage:  **  But  the  liabilil^  of  a  city 
for  the  death  of  a  child  is  not  shown  by  the  fact  that  the  city 
maintained  a  well  in  its  streets,  with  an  opening  levd  with  Ait 
sidewalks,  covered  with  a  lid  on  leather  hmges ;  and  that  tfie 
child,  who  was  of  tender  age,  was  found  in  the  wdl.'*  The 
criticism  at  tfiis  place  is  the  more  important  for  the  reasoit  tfuil 
the  case  seems  to  be  one  concerning  a  well-cover  which  a  young 
diild  could  lift.  The  reader's  mind  reverts  at  once  to-  mt- 
tnmtadrie  cases,  and  he  nriii^  wdT  expect  either  a  crhicisRiof 
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the  decision  or  else  a  vindication  of  it  by  a  more  i 
ment  of  it.  So  at  page  1512  the  reader  would  like  to 
whether  Jcssup  v.  Bamford  Mfg.  Co.,  66  N.  J.  Law,  641,  was 
a  decision  by  the  highest  court  in  New  Jersey  or  not  The  case 
is  thus  presented :  **  There  is  a  New  Jersey  case  whidi  b  out  of 
harmony  with  the  decisions  elsewhere.  In  it  the  owner  of  a  lot 
sloping  towards  a  street  erected  a  building  thereon  upon  a 
walk»  ^through  which  holes  were  left  to  allow  the  water  to 
escape.  The  result  was  that  water  flowed  from  the  hdlet  across 
.thle.walW  and  in  cold  weather  formed  ice.  A  traveller  OQ  the 
jfmJkf  having  fallen  upon  such  ice  9nA  having  been  injmcd, 
^«iught  an  action  against  the  property  owner,  wlio  was  hdd  sol 
liable  on  the  ground  that  the  alter^  transmission  of  surfoce 
water,  caused  by  the  erection  of  a  building  upon  land  over 
which  it  is  accustomed  to  flow,  affords  no  ground  of  actioa  to  a 
person  who  suffers  injury  by  reason  thereof.  This  dedsion 
cannot  be  sustained  on  principle.  The  water  was  concentnted 
into  channels,  and  cast  directly  upon  the  walk  in  such  a  way 
that  injury  niu5t  almost  necessarily  result  in  freezing  weather. 
Such  conduct  must  be  regarded  as  a  nuisance  rendering  the  one 
creating  it  liable  for  the  consequences.  Had  the  ioe  been  earned 
to  form  merely  because  of  an  alteration  in  the  grade  between 
the  street  and  the  abutting  property,  the  prindple  laid  down  in 
that  case  would  have  been  applicable,  and  tfie  abutting  owner 
would  not  have  been  liable ;  but  the  principle  is  not  appKcriik 
to  the  facts  of  the  case/*  The  presentation  is  commendaUe  in 
that  the  author  points  out  therein  what  certainly  docs  appear 
to  be  error.  It  is  liable  to  criticism  because  the  principle  on 
which  the  court  went  should  have  been  clearly  stated  bgrtfie 
author.  As  it  is,  the  reader  is  left  to  his  own  reflections,  wMdi 
probably  convince  him  that  the  court  must  have  had  in  mind 
the  thought  that  the  lot-owner  is  not  liable  for  injury  through 
natural  drainage. 

Something  in  the  way  of  reference  to  legislation  nugfat  well 
have  been  given  in  Chapter  XVII.  A  Utter  edition  will  doubt- 
less supply  this  need. 

Part  I  of  the  work  is  devoted  to  "  Rights  of  States  and 
Nations."  Chapter  I  relates  to  ''  International  Rights.*  The 
plan  of  the  work  is  not  strictly  followed  in  this  part  Matters 
between  state  and  citizen  cannot  be  looked  on  as  of  inter- 
national character,  and  portions  of  Chapter  I  will  no  doiAt  be 
transported  to  another  chapter  in  a  kiter  edition.  The  r^ht  of 
The  Harriet  to  the  bounty  allowed  the  vessels  employed  at  sea 
in  the  cod-fisheries,  based  on  the  fact  that  she  was  out  ol  the 
limits  of  a  port  or  harbor,  was  not  an  ''  intematkmal  r^t" 
and  has  no  place  on  page  5,  where  it  is  found.  The  same  cfiti- 
dsm  is  to  be  made  as  respects  the  note  on  the  same  page  as  to 
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U.  S.  V.  Smith,  I  Mason,  147.  The  note  states  that  a  vcssd 
may  be  at  sea,  within  the  meaning  of  the  act  prescrAiiig  punisli- 
mcnt  for  revolts  on  the  high  seas,  altluMigh  within  the  three- 
mile  limit.  This  was  not  an  international  affair,  and  tfie  note 
belongs  in  another  place.  At  page  21  the  English  law  is  stated 
to  be  that  a  vessel  accepting  compulsorily  a  pilot  is  not  liaUe 
for  the  pilot's  negligence ;  yet  one  would'preter  a  statement  of 
the  Amcncan  law  on  that  subject.  Curiously  enough,  it  is  not 
given.  The  omission  is  the  greater  as  in  The  Chma,  7  Wafl. 
53,  the  vessel  was  held  liable,  although  the  owners  are  not: 
Homer  Ramsdell  Co.  v.  La  Compagnie  CcncraU  Transai^ 
lantique,  182  U.  S.  406.  Comment  may  likewise  be  made  00 
the  weakness  of  tlie  assertion  of  jurisdiction  over  American 
waters  like  the  Delaware  Bay. 

The  modem  rule  as  to  rivers  flowing  through  several  coun- 
tries is  stated  at  page  29.  The  passage  of  the  river  is  there 
said  to  be  "  their  common  property."  "'  Each  is  entitled  to 
its  navigation  throughout  its  whole  extent,  so  far  as  it  can  be 
exercised  without  injury  to  the  rights  of  others.''  It  would 
have  added  to  the  interest  of  this  section  had  some  account 
been  given  of  the  growth  of  this  rule,  which,  after  all,  is  based 
on  comity  or  treaty.  The  authorities  on  International  Law  are 
not  even  yet  wholly  agreed  on  this  question,  although  it  is  safe 
to  say  that  unneighborly  conduct  towards  other  nations  herein 
would  be  looked  on  as  offensive.  Some  historical  account 
would  have  been  of  interest  in  this  connection.  The  excitement 
in  the  West  over  the  right  to  navigate  the  Mississippi  when 
New  Orleans  was  held  by  Spain  is  even  yet  vividly  remem- 
bered. Tlie  dispute  was  ended  in  1795  by  the  Treaty  of  San 
Lorenzo  el  Real.  The  Treaty  of  1854  between  the  United 
States  and  Great  Britain  secured  to  Ainericans  the  free  navi- 
gation of  the  St.  Lawrence  in  return  for  freedom  to  British 
subjects  to  navigate  Lake  Michigan,  the  British  Government 
retaining  the  right  to  revocation.  The  Treaty  of  Wadiington 
of  1871  threw  open  the  navigation  of  the  St.  Lawrence  to 
Americans  "  forever."  Lawrence,  in  his  "'  Principles  of  Inter- 
national Law,"  second  edition,  gives  these  and  odier  instances. 

The  occupation  of  the  coasts  along  the  New  Jersey  and  New 
England  shores  for  water-resorts  has  reached  sudi  a  degree 
that  even  now  the  work  of  "  reclaiming"  tide-lands  has  begmit 
and  at  no  distant  day  many  a  legal  adviser  will,  doubtless  turn 
to  those  parts  of  Mr.  Famham's  work  wherein  he  treats  d 
"  Tidal  Lands."    He  gives  quite  a  treatise  to  this  subject 

The  author  is  not  one  of  those  who  are  awed  by  great  names. 

He  thinks  that  Lord  Coke  utterly  misconceived  Chapter  XVI  of 

**  Magna  Charta,"  prohibiting,  with  some  exceptions,  ipiards  or 
^u.» — *;..  .  •    ••      • 
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interference  wiih  navigation  and  not  to  grants  of  prhrate 
fisheries.  He  disapproves  sadly  of  Shrunk  v.  The  Schuj^kitt 
Nazigation  Co.  in  14  S.  and  R.,  susuining  an  enactment  pro- 
hibiting tfie  Schuylkill  Nav^tion  Company  from  buildai«  a 
dam  in  the  Schuylkill  River  to  the  interference  with  a  shad 
fishery  whidi  plaintiff  claimed  by  reason  of  ownership  of  the 
river 'front  at  that  pla6e»  si  few  miles  above  the  mouth  of  the 
river.  The  plaintiff  claimed  that  the  stream  was  a  non-tidal  one 
and  that  his  ownership  ran  to  mid-channeL 

The  court  held  that  the  common  law  of  England  did  not 
apply  to  the  navieable  streams  of  Pennsylvania  even  above  tide* 
water.  The  author  certainly  doea  cite  an  imposnig  array  of 
states  holding  to  the  English  common  law.  He  exdaims 
against  the  uncertainty  in  title  which  he  says  must  exist  in  the 
case  of  non-tidal  streams  suddenly  shifting  their  courses.  The 
Pennsylvania  lawyer,  however,  as  he  thinks  of  the  noble  rivers 
whidi  are  a  glory  of  his  commonwealth,  will  prefer  the  doc- 
trine of  the  Pemisylvania  court  There  is  some  unevenness  of 
style  in  these  two  chapters  which  probably  grows  out  of  the 
|rfan  of  separate  statement  of  principles  in  introductioiis.  A 
smooth,  good  literary  style  suddenly  gives  way  to  a  joitiogi 
laborious  travel  among  particular  cases.  Take  Section  408  as 
an  example.  There  is  a  constant  repetition  in  one  form  or 
another  of  the  expression,  '*  wrongful  fishing."  One  generd  ex* 
pression  covering  all  the  sentences  would  have  reduml  the  siae 
of  the  section  by  half,  and  would  have  improved  its  Kteraiy 
tone. 

Another  of  the  minor  criticisms  of  Chapter  XIV  is  the  sqia- 
ration  of  sections  relative  to  procedure.  They  shouki  be  to- 
gether,  and  condensed  by  comprehensive  statements.  The 
author  seems  to  misapprehend  a  case  which  he  mentions  with 
strong  condemnation.  The  city  of  Waterville,  in  the  state  of 
Maine,  was  indebted  even  be3'ond  the  constitutional  limit  The 
Ic^hture  created  a  special  water  district,  and  authorized  the 
district  to  erect  water  works  and  to  give  its  bonds  therefor. 
Because  the  water  district  embraced  a  portion  of  the  city,  the 
author  protests  against  the  decisk>n  sustaining  the  charter. 
Kennebec  Water  Districi  v.  Walenitte,  96  Maine,  234.  A 
reference  to  the  report  of  the  case  shows  that  the  district  ni- 
eluded  onty  a  part  of  the  city  so  indebted,  and  included  also  two 
other  towns,  besides  outl>ing  country  parts.  The  population 
and  wealth  of  these  towns  were  not  given,  and,  moreover,  the 
opinion  of  the  court  states  that  the  charter  of  the  water  dis- 
trict gave  no  authority  to  tax  either  people  or  property  within 
the  limits  of  the  city  of  Waterville. 

If  we  turn  over  the  pages  of  this  work,  passing  from  subject 
to  subject,  it  is  evident  that  we  have  before  us  an  invaluable 


study*  admirably  performed,  but  with  expressions  of  opiiuoi 
with  which  the  reader  will  sometimes  disagree.  If  herie  aiK 
there  in  the  diapter  on  '"  International  Law**  there  is  an  omi» 
sion  of  historical  matter,  or  a  scant  treatment  of  subjects  whid: 
have  excited  great  political  discussions,  and  an  inclusion  t>l 
matters  belonging  under  other  heads,  these  are  nt"' seriona 
faults ;  for  those  who  have  recourse  to  the  hw  or  iifsfory  jo 
such  matters  will  hardly  resort  to  books  on  watcri»*or  it  Ihciy 
do,  they  will  not  stop  with  these  Ixioks. 

Glances  through  the  work  at  large  have  created  the  inn 
pression  that  here  is  a  work  exceedingly  thoroi^,  written  for 
the  most  part  in  good,  fresh  style,  abounding  in  intereitinff 
illustrations  which  do  not  bear  down  the  text,  and  well  indexed. 
Pennsylvania  cases,  such  as  the  celebrated  Sanderson  dedsiont, 
and  the  Meadville  and  other  water-supply  cases,  have  been 
given  their  due  place.  The  last  decision  m  the  Sanderson  case 
meets  with  the  author's  disapproval.  It  is  well  to  have  the 
academic  view,  although  it  is  true  that  practical  responsibili^ 
must  create  the  best  judgment.  The  Penns>'lvanta  lawyer  wnU 
here  again  prefer  the  doctrine  of  the  judicial  tribnnaL  As 
Chief  Justice  Paxson  said,  the  landowner  bought  in  what  he 
knew  was  a  mining  region,  made  his  improvements  in  dial 
knowledge,  and  must  conform  to  the  necessities  of  that  vital 
industry.  Ltiiher  E.  HewiH. 


A  History  of  Matrimonial  Institutions.     By  GBoncB 

Eluott  Howard,  Ph.D.    Three  volumes.     Pp.  xv+47t 

+449+497-    Chicago:  The  University  Press,  Uillaghan  ft 

Co.    London:  T.  Fisher  Umvin,  Paternoster  Square.  1904. 

While  Mr.  Howard  claims  to  distrust  **  phrase-making,'*  his 

phrase  that  **  History  is  past  sociolo^  and  sociology  present 

history**  so  completely  characterizes  his  work  that  it  would  be 

an  injustice  to  him  not  to  use  it.    The  sociological  point  of 

view  dominates  ever}-where  and  is  obvious  throughout  the 

book.    It  is  not  so  much  a  history  of  the  facts  with  which  we 

are  presented  as  a  picture  of  the  conditions  which  arise  from 

a  certain  set  of  facts. 

The  first  volume  gives  an  analysis  of  the  theories  which  have 
hetn  formulated  concerning  the  primitive  matrimonial  institu* 
tions,  and  includes  an  examination  of  the  literature  upon  the 
subject  As  each  theory  cbims  to  have  historical  support  and 
to  be  deduced  from  a  critical  study  of  the  life  of  primitive  man, 
we  get  the  history  of  these  early  institutions  as  it  appears 
through  the  medium  of  minds  strongly  colored  with  some— 
usually  preconceived — ^theor>'.  which  theory  they  are  strongly 
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desirous  of  niaintaintng  through  this  appeal  to  history.  No 
of  the  varied  theories  is  apparently  adopted  by  Mr.  Howard, 
so  that  he  is  able  to  give  a  very  fair  and  unUassed  expodtioii  of 
all  in  turn.  He  also,  in  his  chapters  on  the  *'  Monpnmous 
Family/'  the''  Rise  of  the  Marriage  Contract,'*  and  the ^  Eaify 
Historv  of  Divorce/'  presents  the  facts  with  great  fairness  and 
impartiality.  The  "  Matrimonial  Institutions  of  England"  are 
treated  in  something  more  of  the  historical  manner  and  Hbt 
style  has  more  of  continuity  and  clearness.  This  first  volume 
akme  presents  a  ver}*  fair  view  of  the  subject,  even  if  not  icad 
in  connection  with  its  companion  volumes. 

The  remaining  two  volumes  contain  matter  of  direct  pactical 
interest  to  the  legal  practitioner.  Tlie  subjecto  of  marrogc  and 
divorce  are  so  treated  as  to  afford  a  complete  survey  of  Hbt 
legislation  concerning  them  in  the  United  States  from  1776  to 
the  present  time,  one  volume  being  afanost  entirely  devoted  to 
the  subject  of  the  divorce  laws  for  that  period. 

The  work  shows  an  indefatigable  industry  in  the  collection 
of  data,  the  bibliography  alone  covering  nearly  one  hundred  and 
fifty  pages.  The  immense  amount  of  material  gathered  by 
years  of  patient  acquisition  forms  a  most  valuable  mass  of  sta* 
tistics  and  is  a  monument  of  the  enthusiasm  and  zeal  of  die 
collector.  H  the  same  length  of  time  had  been  given  to  the 
proper  presentation  of  the  matter  so  patiently  collected,  and  Hbt 
same  care  taken  to  make  the  matter  readily  accessible  that  was 
given  to  its  acquisition,  the  work  would  have  had  an  ^ppn- 
ciably  greater  value.  The  author  is  capable  of  something  better 
than  the  mere  piling  of  bare  fact  upon  bare  faa,  as  he  shows 
when  he  allows  his  interest  in  some  one  phase  of  the  qneslioii 
to  carry  him  beyond  merely  mechamical  statements  and  in  the 
summing  up  in  the  final  chapter  of  the  book.  In  view  of  diis 
fact  it  is  regrettable  that  since  he  devoted  so  much  time  to  the 
gathering  of  valuable  facts  he  did  not  devote  more  time  to  the 
presentation  of  them,  which  would  have  insured  to  him  an  in- 
terested  and  appreciative  audience.  As  it  is,  he  has  accom- 
plished the  task  mentioned  in  his  preface  of  ''gatherii^  the 
materials  and  planning  the  work,"  not  for  ''  more  detailed  in- 
vestigattons,"  as  he  hopes,  but  for  those  who  will  find  in  hh 
investipiations  a  mine  of  facts  for  presentation  in  a  more 
attractive  manner. 

In  the  chapter  on  the  "Problems  of  Marriage  and  the 
Family,"  whidh  forms  the  concluding  chapter  of  the  book,  the 
style  is  clear  and  attractive.  The  author  is  again  on  that  socio- 
logical ground  where  he  finds  himself  completely  at  home. 
Here  we  are  given  a  glimpse  of  his  mental  qualities  and  of  flie 

turposes  and  beliefs  which  animated  him  in  the  preparation  of 
is  material.     Those  who  do  not  accept  his  optimistic 
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diisions  and  disagree  with  his  belief  that  the  dianc^  off  the 
last  half  century  in  the  refative  positions  of  the  two  patties  to 
the  matrimonial  contract  have  been  almost  wholly  hcnefirial, 
and  who  cannot  agree  with  his  opinions  upon  the  gmeral 
advancement  of  women  during  that  period,  may  still  nnd  Us 
arguments  of  interest,  while  those  who  do  agree  with  Mm  will 
be  glad  that  their  beliefs  have  found  so  strong  and  optimistic  a 
chamiMon.  M.  C.  JC. 


Street  Railroad  AccmENT  Law.— A  Complete  Treatise  00 
the  Principles  and  Rules  of  Law  Applied  by  the  Comts  and 
Territories  of  the  United  States  and  Gmada  in  Determining 
the  Liability  of  Street  Railroads,  for  Injuries  to  the  Person 
and  Property  by  Accidents  to  Passengers,  Employees^  and 
Travellers  on  the  Public  Streets  and  Highways,  and  on  the 
Pleading  and  Practice  in  the  Various  Jurisdictions  in  Street 
Railroad  Accident  Litigation.  By  Andrew  J.  Nellis,  of  tiie 
Albany,  N.  Y.,  Bar,  and  Author  of  "  The  Law  of  Street  Sur- 
face Railroads."  Pp.  711.  Albany,  N.  Y. :  Matthew  Bendet; 
Publisher.    1904. 

It  has  been  truly  said  that  perhaps  one*third  of  the  cases 
which  are  tried  in  the  Common  Pleas  Courts  in  this  country  ate 
claims  for  damages  arising  from  injuries  caused  by  the  ne^ 
gence  of  transportation  companies.  To  the  average  practising 
lawyer,  then,  thorough  acquaintance  with  a  brandi  <n  the  law 
so  productive  of  litigation  wilt  readily  be  seen  to  be  of  prime 
importance.  And  although  the  general  field  of  n^ligenoe  law 
may  be  said  to  be  fairly  well  covered  by  treatises  of  decided 
authority  on  the  subject,  there  are  as  yet  but  few  works  whidi 
are  devoted  exclusively  to  the  consideration  of  tlie  law  of  negli* 
gence  and  damages  as  applied  to  street  railways.  A  volume  on 
this  subject — so  important  both  to  the  student  and  the  lawyer 
and  yet  of  such  comparatively  recent  growth — is  presented  in 
Mr.  Andrew  J.  Ncllis's  "  Street  Railway  Accident  Law.** 

It  lias  been  the  author's  endeavor  to  state  the  general  prin- 
ciples and  rules  of  law  as  applied  to  street  railways,  and  also  to 
give  in  clear  and  compact  form  a  statement  of  the  precedents 
established.  Mr.  Nellis  daims  that  "  the  application  of  gen- 
eral principles  and  rules  must  determine  cases  where  exact 
precedents  are  not  to  be  found."  Yet  as  liability  must  depend 
ultimately  on  but  one  question, — negligence, — ^it  cannot  wdl  be 
said  that  the  subject  is  one  which  presents  as  much  opportunity 
for  a  discussion  of  general  principles  as  would  be  afforded  bf 
a  broader  division  of  law.  Allowance  for  this  limitation  of  the 
subject  must  be  made  in  estimating  the  value  of  the  book. 
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which,  indeed*  from  its  unavoidably  narrow  scope,  wc 
perhaps,  reasonably  expect  to  be  a  liberal  expc»itioii  of  prin- 
ciples  or  theories  of  law,  but  rather  a  collection  of  dfouiH 
stances  arisinc^  out  of  the  multifariousness  of  human  affairs,  in 
which  it  has  been  held  that  the  defendant  street  railway  com- 
pany, has  or  has  not  been  guilty  of  the  negligence  whidi  resulted 
m  the  piaintiiTs  injury.  If  fault  is  to  be  found  with  the  book, 
it  is  on  this^score :  it  is  too  much  in  the  nature  of  a  oompilatioQ 
of  abstracts  of  cases;  but  since  there  is  but  one  test  of  Ka* 
bllity, — namely,  negligence, — this  may  be  unavoidaUet  as  has 
been  already  suggested. 

It  i^  evident  that  the  book  has  been  logically  and  system- 
atically planned,  and  that  it  has  been  written  m  a  tfaoroiigh 
and  painstaking  manner.  It  is  no  exaggeration  to  say  tint 
thousands  of  decisions  have  been  taken,  analyzed,  classified  and 
arranged,  and  given  to  the  reader  in  a  form  convenient  for 
ready  reference  and  use,  together  with  a  full  presentation  of 
the  facts,  reasons  upon  which  the  decisions  are  based,  and 
copious  notes  thereto.  Not  the  least  valuable  part  of  the  work 
are  the  chapters  on  **  Pleading,''  "  Presumpdons,**  **  Burden 
of  Proof,"  *'  Evidence/'  **  Elements  and  Measure  of  Damages," 
and  other  questions  of  practice. 

The  book  may  well  be  said  to  be  an  exhaustive  and  accurate 
treatment  of  "  Street  Railway  Accident  Law"  and  one  which 
will  justify  the  preparation  of  and  will  satisfy  the  demand 
which  has  existed  for  the  preparation  of  a  volume  devoted 
exdusivelv  to  negligence  cases  against  street  railways. 

F.  H.  S. 


Elements  of  Corporation  Law.    By  Joseph  C  France. 

Pp.  xxi+499.    Baltimore:  M.  Curlander.    1904. 

This  is  a  text-book  of  corporation  law  adapted  primarily  to 
the  use  .of  students,  and  has  been  prepared  more  especially  for 
the  use  of  those  who  expect  to  practise  in  the  state  of  Mary- 
land. The  author  states  his  aim  as  follows :  "  First,  to  present 
the  underlying  conceptions  and  something  of  the  history  of 
corporations ;  second,  to  indicate  the  leading  views  on  impor- 
tant controverted  questions;  third,  to  deal,  more  at  length,  with 
the  decisions  of  the- United  States  Supreme  Court  and  with  the 
law  of  Maryland."  Where  the  law  of  Maryland  differs  from 
that  established  by  the  weight  of  authority  a  note  is  made 
thereof.  Tlie  book  is  a  somewhat  condensed  presentation  of  a 
very  large  and  complex  subject,  but  is  well  proportioned  waA 
has  the  advantage  of  being  concise.  An  appendix  of  forms  000- 
taining  form  of  certificate  of  incorporation  under  the  general 
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law  of  Maryland,  form  of  stock  cf  rtificates,  of  assienment  and 
power  of  transfer,  and  a  specimen  pige  of  transfer  book  is 
added.  The  work  is  divided  into  seven  parts,  dealing  respec- 
tively with  the  nature  of  corporations,  how  and  when  corporate 
life  begins,  what  a  corporation  may  do,  how  the  coiporate 
powers  are  exercised,  the  consequences  of  unauthorized  actt» 
capital  stock,  and,  lastly,  the  corporation  and  the  state. 

The  volume  will  be  of  most  value  to  the  student  who  intends 
to  practise  in  Maryland,  but  it  also  presents  the  prinriples  of 
the  law  in  a  way  which  will  also  meet  the  needs  of  the  great 
majority  of  students.  B.  O.  F. 


PftoBATE  Reports  Annotated:  Containing  Recent  Cases  of 
General  Value  Decided  in  the  G>urts  of  the  Several  States  00 
Points  of  Probate  Law.    With  Notes  and  References.    By 
George  A.  Clement,  of  the  New  York  Bar,  Author  oi 
**  Qement*s  Digest  of  Fire  Insurance  Decisions,"  and  ^  A 
Treatise  on  Fire  Insurance  as  a  Valid  Contract**    Vofaime 
VIII,  with  index  to  Volumes  I  to  VIII,  inclusive.    Fjp.  fi+ 
858.    New  York:  Baker,  Voorhis  &  Company.    1904. 
The  present  series,  of  which  this  is  the  eighth  volume,  super- 
sedes eight  volumes  of  ''  American  Probate  Reports**  (1881  to 
1896),  and  was  started  in  1897.    The  volumes  are  produced 
about  a  year  apart,  and  contain  each  one  hundred  or  more  recent 
cases  bearing  on  the  passing  of  property  because  of  the  death  of 
the  former  owner. 

As  may  well  be  appreciated,  the  subject  is  of  immense  prac- 
tical importance,  as  each  incoming  generation  succeeds  to  the 
entire  real  and  personal  property  of  its  predecessors,  four- 
fifths  of  which,  it  is  said,  passes  through  the  Probate  Courts. 

Ordinarily  no  higher  mark  of  conndence  could  be  given  a 
lawyer  than  the  commission  of  preparing  in  legal  form  fhe 
instrument  which  is  to  determine  the  disposition  of  a  man's 
entire  estate  after  he  shall  have  passed  away  from  the  scenes  of 
its  accumulation.  The  privileges  of  a  man  to  direct  what  shall 
be  done  with  his  wealth  after  he  has  gone  is  now  almost  uni- 
versally  recognized,  in  a  more  or  less  restricted  form,  and  is 
one  of  the  most  cherished  rights  of  an  ordinary  man.  Un- 
happily, too  often  is  the  intent  of  the  testator  defeated  because 
of  an  ill-consideration  of  the  legal  requisites  or  inapt  or  obscure 
language.  As  the  effects  of  a  man's  decease  on  his  proper^* 
are  so  complex  and  varied,  and  present  one  of  the  most  com^ 
mon  heads  of  judicial  inquiry,  ever^  bwyer  shouM  be  as 
familiar  as  possible  with  the  law  relating  thereto. 
Nothing  can  take  the  phce  of  constant  reference  to  recent 
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I  off  the  courts  on  any  subject  o{  the  law»  but  the  i 
of  decisions  is  so  great  that  a  good  index  is  essential  to  open 
up  intelligible  F|^hs.  This  is  the  purpose  of  "  Probate  Reports 
Annotated.**  The  recent  and  important  decisions  of  all  the 
states  are  carefully  examined  and  reported  xi^ile  they  are  fresh 
from  ike  bench.  A  comprehensive  index  lays  before  eadi  m* 
quirer  tfie  particular  subject  he  is  Meking»  with  references  to 
each  of  the  ei^  volumes  now  issued.  The  cases  themselves 
are  reported  m  no  particular  rotation — in  fact,  the  plan  is 
similar  to  an  ordinary  volume  of  state  reports,  with  these  im- 
portant exceptions:  First,  the  index  incorporates  all  topics 
touched  upon  in  any  of  the  preceding  volumes,  thus  constantly 
enlarging  a  collection  of  deasions  bearing  on  all  the  more  com- 
plex cases  coming  before  a  Gnirt  of  PnAate  jurisdiction;  sec' 
ond,  there  are  frequent  notes  in  each  volume,  inserted  where 
a  conflicts  centres  on  a  particular  point  of  law,  or  where 
a  matter  of  unusual  interest  or  importance  b  presented,  or 
where  a  compendium  of  kindred  topics  is  desirable;  third,  the 
reports,  as  stated,  are  taken,  not  from  one  state,  but  from  off  the 
states;  and  this  is  a  provision  that  seems  to  be  of  the  utmost 
uhimate  consequence  m  the  devek)pment  of  the  hiw  and  of  the 
greatest  present  value  where  a  point  is  left  unsettled  in  the  law- 
yer's particular  state 
As  Pope  has  it» 

**  Tit  with  oar  jodgmcntt  as  oar  watches,  none 
Go  jast  alike,  yet  eech  bdievei  hit  own,** 

which  may  be  supplemented  by  Suckling's  versioo, 

**  Bat  where  an  authentic  watch  it  shown, 
Eadi  man-winds  up  and  rectifies  his  own. 
So,  in  oar  very  jadcnents  .  .  .* 

It  is  believed  that  the  more  light  that  can  be. shed  on  any 
controvert;  the  more  nearly  just  will  be  its  determination ;  and 
the  mori  a  comparison  may  be  had  of  the  learned  and  respect- 
able views  entertained  by  the  several  courts  of  our  country 
respectively,  the  more  will  the  law  tend  to  uniformity. 

The  work  thus  outlined  is  carried  on  with  ability  by  the 
present  editor,  Mr.  Qement,  of  the  New  York  Bar.  It  is  of 
great  practical  moment,  being  a  valuable  symposium  of  legal 
opinion  on  one  of  our  most  common  sources  of  litigation. 

£.  5.  R. 
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A  Short  Consideration  pf  the  Law  of  Negligence.    B; 

Alfred  Sington»  Barrister*at-Law,  o{  the  Inner  Temple  anc 

of  the  Northern  Circuit.    Pp.  xxxvii  +  422.    London :  Wil 

Ham  Qowes  &  Sons,  Limited,  1903. 

This  is  not,  by  any  means,  a  complete  work  on  negligence, 
nor,  indeed,  is  it  intended  to  be.  As  announced  by  the  authoi 
in  his  *'  Introductory  Chapter,"  the  purpose  is  rather  to  present 
a  compendious  treatise  of  the  subject,  adhering  strictly  to  tKe 
subject  proper,  without  diverging  into  the  numerous  and  il- 
lusive by-paths  offered  at  every  turn. 

"  There  is  no  such  thing  as  negligence  in  the  abstract/'  sajri 
the  author,  quoting  Lord  Justice  Bowen;  for  negligence  it 
simply  the  absence  of  the  care  which  the  law  requires  to  be 
used  in  reference  to  the  particular  circumstances  of  the  case. 
A  complete  work  on  negligence,  therefore,  there  never  was,  nor 
ever  will  be,  so  long  as  life  is  filled  with  such  complex  and 
changing  influences.  To  consider  the  law  with  accuracy,  there* 
fore,  it  is  necessary  to  apply  it  to  given  f:;cts,  and  then  the 
inquiry  will  be,  what  duty  docs  the  law  demand  of  a  man  placed 
in  that  situation? 

It  is  sufficiently  obvious  that  no  scheme  of  treatment 


cover  and  provide  for  all  the  possible  complications  arising 
from  as  many  combinations  of  facts  as  there  are  cases  reported. 
Even  when  a  fairly  typical  state  of  facts  occurs,  it  is  distracting 
to  attempt  to  reconcile  the  numerous  cases  apparently  applic- 
able, and  the  manjr  more  which  shade  more  or  less  peroeptibfy 
into  them.  <  Disclaiming  such  a  task,  as  gigantic  as  it  is  ratQe, 
the  author  confines  himself  to  about  six  hundred  of  the  princi- 
pal cases  on  the  subject  (with  an  exception,  here  and  there,  all 
are  English),  selecting  those  which  lay  down  the  guiding  prin- 
ciples which  have  been  relied  upon  by  the  courts  in  determining 
a  great  quantity  of  cases  presenting  different,  yet  similar,  facts. 
This  is,  perhaps,  all  it  is  practicable  for  any  lawyer  to  be 
familiar  with,  and  while  it  will  be  found  essential,  in  a  given 
case,  to  search  much  more  deeply  into  the  subject^  and  to  pursue 
the  subtler  shades  of  distinctions  drawn  by  the  courts,  yet  there 
is  always  the  danger,  in  descending  into  detail,  of  overlooking 
the  controlling  principles  around  which  other  considerations 
should  centre. 

The  author  has  in  no  case  broken  loose  from  the  reported 
cases  and  indulged  in  a  prolonged  dissertation  of  theories  which 
the  subject  invites,  but,  on  the  contrary,  has  kept  very  closdy 
(and  evidently  more  briefly  than  the  subject  and  his  inclination 
prompted)  to  the  discussion  of  the  leading  authorities.  The 
cases  are  not  merely  stated,  but  are  compared  and  collected  in 
groups  closely  connected  with  each  other,  so  that  the  whole 
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forms  a  dose,  conseoilive  exposttioo  of  the  bw  in  a  wry  per- 
spicuous manner.  Many  of  tne  disputed  points  have  been  iDtt* 
mined  by  an  assembly  of  authonties  and  a  comment  more 
cautious  than  the  matter  warrants.  The  so-called  doctrine  of 
*'  Identification"  is  thus  discussed,  as  are  also  the  **  Degrees  of 
Negligence/'  with  conclusions  so  clearly  presented  as  to  seem 
inevitable. 

The  work  admirably  represents  what  it  was  apparcnthf  in- 
tended that  it  should— a  consideration  of  the  Law  of  ra^gli- 
gence,  and  not  an  exhaustive  collection  of  authorities  on  die 
subject.  The  benefit  of  stidi  a  treatment  cannot  be  donbled. 
If  there  is  any  subject  more  necessarily  dependent  on  Ae  par- 
ticular facts  of  each  case,  it  would  be  equally  conducive  to 
deamess  and  certainty  to  have  it  displayed  in  as  excellent  a 
mode  as  is  exemplified  by  this  work  of  Mr.  Sington.  A  wofk 
such  as  this  induces  thot^ht,  by  which  alone  one  can  discover 
the  reason  of  the  law,  and,  as  we  are  told  by  Lord  Cokc^  "  The 
Law  is  unknown  to  him  that  knoweth  not  the  Reason  tfiercof, 
and  the  known  Certaintie  of  the  Law  is  the  Safetie  of  tfL" 

E.S.R. 


Abbott's  Trial-Brief  ok   the  Pleadings.     By   Ausnii 
Abbott.    Volume  I,  Donurrer.   Volume  II,  Issues  of  Fact 
Second  Edition.    F^.  xxxiii+xiii+^iao.    Rodiester:  The 
Law3*ers'  Co-operative  Publishing  Company.    1904. 
This  work  of  Mr.  Abbott's  first  appeared  in  one  volume  tUr- 
teen  years  ago,  and  has  received  considerable  conmiendation 
ever  since.    The  purpose  in  mind  was  to  aid  court  and  counsd 
in  "getting  readily  at  .  .  .  contests  on  the  merits  of  the 
cause ;''  to  offer  some  work  which  would  help  "  to  reduce  the 
number  of  mistrials  below,''  an  aid  which  would  at  once  "  di-. 
minish  the  discouraging  and  deterrent  effect  which  sudi  ex- 
periences have  upon  clients,  and  diminish  the  number  of  appeaJs 
to  crowd  the  calendars  of  the  courts  of  hst  resort** 

The  new  edition  appears  in  two  volumes,  each  larger  than 
the  orig^inal  volume.  The  revision  consists  chiefly  in  bringing 
the  subject  down  to  date  in  the  light  of  the  great  number  of 
recent  decisions.  Some  few  topics  have  been  developed  more 
fully,  both  by'  means  of  more  extended  examination  of  old 
authorities  and  also  careful  work  on  new.  There  are  many 
new  additions,  especially  a  full  and  helpful  chapter  on  **  Amend- 
ments of  Pleadings/'  and  eacfi  chapter  has  oeen  extended  by 
several  sections,  covering  points  in  many  cases  not  mentioned 
in  the  first  edition. 
No  book  exists  which  has  treated  so  exhaustively  the  details 
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of  cctm  procedure  and  the  practice  of  drawing  papers  properif 
and  skilfully,  and  the  importance  of  these  subjects  amfiy  jusu* 
fies  careful  attention  to  a  work  devoted  wholly  to  their  elucida- 
tion and  methodical  treatment.  £.  H.  B. 


Law  of  Private  Corporations:   A  Summary.    By  Lbsub 

t  Tompkins.  Pp.  xxxi  i-264.  New  York:  Baker,  Voorfais 
Co.    1904. 

This  book  might  be  termed  not  inappropriately  a  "  Digest  of 
a  Digest/*  so  comprehensive  is  its  subject  and  so  coiKlenacd  is 
the  treatment  here  given.  It  is  not  primarily  for  the  student,  for 
it  would  mislead  him  if  he  failed  to  refer  to  the  cases  cited 
For  example,  Section  202,  under  the  heading  ''Gifts  Mortis 
Causa"  (in  respect  of  shares  of  stock),  says:  *'  Mere  delivery 
of  the  certificate  of  shares  with  intention  to  donate,  without  an^ 
indorsement  on  the  back,  will  constitute  a  valid  pti  marhs 
causa;  so,  too,  the  delivery  of  the  keys  of  the  depository  of  the 
stock  is  sufficient,  or  the  delivery  of  the  depositonr  ttidf.** 

For  the  most  part  the  language  used  is  taken  mm  the  de* 
cisions  cited ;  indeed  in  Iota  the  work  of  the  author  has  been 
twofold,  to  select  extracts  illustrating  his  thought,  and  to  nnke 
a  thoughtful  arrangement  of  these  selections. 

We  are  unable  to  think  out  its  reason  for  being. 

£•     Hm     Bm 


An  Exposition  of  the  Constitution  op  the  United  Statbs. 

By  Henry  Flanders.    Fifth  Edition,  Revised  and  Enlarged. 

P^.  xii  +  326.    Philadelphia :  T.  &  J.  W.  Johnson  k  Vo^ 

1904. 

Mr.  FIanders*s  little  book  on  the  U.  S.  Constitutkin  is  too 
widely  known  and  used  to  need  additional  commendation  now. 
Its  circulation  bespeaks  its  merits.  Such  a  book  will  ahmys  be 
in  demand — one  in  which  essentials  are  the  body  of  the  work, 
and  one  in  which  elaboration  is  sacrificed  for  facts.  An  aocn* 
rate  knowledge  of  the  theory  and  practical  character  of  the 
Federal  Constitution  should  be  part  of  that  knowledge  which 
is  the  working  capital  of  ever>'  atizen,  and  just  such  a  book  as 
this  is  offered  to  be  every  citizen's  book.  It  is  clear,  accurate^ 
to  the  point,  and  noticeably  concise.  In  its  preparation  the 
author  has  done  the  following:  (i)  set  forth  the  reasons  upon 
which  each  clause  of  the  constitutkm  rests ;  (2)  shown  ~  die 
interpretation  that  has  been  given  to  these  danses  \n  die 
authoritative  exposition  of  the  courts  (and  so  Car  as  practicable. 
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in  the  precise  language  of  the  courts),  or  by  .the 
lished  practice  of  tihe  government" 

It  is  a  matter  of  mystery  why  such  a  helpftd  Httk 
as  a  taUe  of  cases  and  statutes  fails  to  appear  m  this  fifkh 
editiolL 

Several  changes  are  to  be  noted:  under  the  duster  on  the 
"  Powers  of  Conmss**  a  paragraph  has  been  necessarily  added 
oo  the "'  Income  Tax"  of  1894;  a  very  dear  digest  of  the  reoeflt 
decisions  dealing  with  **  Taxation  as  Respects  Acquired  Pko^ 
erty*^  is  also  a  new  addition ;  likewise  two  paragrafdis  coooeni- 
ipg  ''  Monopolies''  and  "  Restraint  of  Trade,**  whidi,  however, 
really  add  nothing  more  than  references  to  the  Adt  of  July  a; 
1890,  and  the  ''Establishment  of  the  Interstate  Commerce 
Commission/'  with  a  brief  note  on  the  Northern  SecuriHes 
Case;  a  paragraph  headed  **  Injunction,"  made  necessary  by 
the  case  of  In  re  Debs;  three  paragraphs  concerning  the  crea- 
tion of  the  Circuit  Court  of  Appeals  in  1891,  ''Appeals  or 
Writs  of  Error  to  the  Supreme  Court,"  and  the  same  to  the 
Qrcttit  Court  of  Appeals;  and  a  few  dnnges  and  rearraoge- 
ments  which  were  imperative  on  account  of  the  pjeat  hiatoa 
between  this  and  the  last  edition,  which  was  ptddished  nearly 
twenty  years  aga 

It  IS  said  that  the  book  will  be  used  as  the  text4>ook  for 
instruction  at  the  West  Point  &liliury  Academy,  and  in  the 
sdiools  for  officers  throughout  the  United  States.  That  fuX 
is  a  well-deserved  sign  of  appreciation.  £.  H.  B. 


NOTES  ON  RECENT  LEADING  ARTICLES  IN  LEGAL  PERI- 

ODICALS. 

AiaAiir  Law  Jouinal.— Avfost 

The  Negro  before  the  Smfreme  Cowri.  Frank  B.  Dakc  The  cases 
whidi  make  up  "  a  national  jurispradence  rebting  to  the  ncsfo"*  aie 
here  collected  and  intelligently  reported  and  commented  ttpon.  The 
general  summing  up  Is  mo»t  fairly  done,  and  the  article  is  coe  of  gnat 
value  as  brinaing  together  the  scattered  decistont  iipoa  an  in 
sttluect  and  showing  that- through  them  all  ''one  increasing 
runs,**  though  that  purpose  be  rather  sub-conscious  than  cons  * 


AnsaiCAK  Lawyeb.— August 

The  Cwit  Code  of  Louisuma  ax  o  Democraik  InstilmHan,  Hon.  Cfaas. 
E.  Fenner.  A  most  enthusiastic  eulogy  of  the  Civil  Code,  not  onlv  of 
Louisiana,  but  of  the  Code  Na^leon.  Judge  Fenner  sees  no  fault  or 
flaw  in  the  Code  or  in  its  operation :  he  believes  that  if  all  the  states 
of  the  Union  had  adopted  its  provisions  the  country  would  now  be  at 
least  comparatively  free  from  *'  some  of  the  rreatesi  perils  which  now 
menace  its  existence  ;**  he  also  claims  that  it  is  the  most  purely 
cratic  system  of  law  under  which  any  people  has  ever  lived. 
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what  less  of  unadulterated  praise,  something  niorc  of  practical  exsorf- 
tion  of  the  actual  eiTect  of  the  "Code  upon  the  progreu  of  Loniiaaaa, 
would  have  been  more  convincing.  The  Code  bcmg  all  that  it  is  repre- 
sented to  be  by  Judge  Fenner,  Louisiana  should  now  be  in  the  foremoti 
position,  in  the  front  rank,  among  the  states  of  the  Union,  even. though 
other  things  have  been  unequal.  She  should  now  stand  after  a  hundred 
years  of  perfect  legal  existence  a  recognized  exemplar  and  teacher  for 
all  the  states  of  the  Union  which  have  lived  under  the  oonfctscdly  im- 
perfect system  of  the  common  law.  No  one  would  claim  that  she  oem- 
pics  a  position  of  such  acknowledged  stipremacy,  or  that  the  it  looked 
to  as  a  leader  among  the  states.  It  is  true,  however,  that  the  principles 
of  the  Code  have  permeated  the  legal  systems  of  the  contigtxmt  itatet 
and  have  in  some  slight  measure  modified  the  rules  of  the  commom 
law  among  them,  and  it  may  be  conceded  that  thtt  fact  thowt  at  least 
that  whenever  it  is  found  that  the  principles  of  the  Code  are  prpc> 
tically  superior  to  those  of  the  common  law,  that  fact  will  be  reeo^ 
nized  even  by  those  who  are  attached  to  the  English  systen. 


Ameugan  Law  Rnaxw.— July-August 

The  yirgmia  State  Corporation  Commission,  A.  Caperton  Braxton. 
This  "  novel  institution"  is  a  railroad  commission  with  many  new  fol- 
ures  and  powers  which  have  lever  before  been  granted  to  a  eonmiissaoa 
of  the  sort,  although  railroad  commissions  have  been  successful  in  maiqr 
states,  noubly  Iowa,  Georgia,  and  North  Carolina.  The  author  con* 
siders  that  regulation  and  control  of  the  railroads  is  an  absoltrte  nccet- 
sity,  they  being  **  invaluable  servants  but  destructive  masters.**  The 
three  theories  tor  the  protection  of  the  public  from  railroad  abtise  are 
said  to  be  "Competition  among  the  railroads,  government  ownership^ 
and  government  ownership  and  control  The  first  is  declared  to  have 
been  found  utterly  delusive,  the  second  to  be  on  its  trial  in  Enrope^  tlie- 
third  to  be  undergoing  its  probation  in  America,  and.  so  far.  with 
rather  unsatisfactory  resuhs.  This  Commission  of  Virginia,  however, 
has  adopted  new  machinery  which  it  is  hoped  may  be  more  successful 
The  Virginia  Commission  whenever  it  is  about  to  prescribe  any  rat^ 
regulation,  or  requirement  must  first  summon  the  railroads  to  be  affected 
to  appear  before  it  and  show  cause,  if  they  can,  why  the  rule  or  regula- 
tion should  not  be  prescribed.  They  are  given  the  fullest  opporttmitj 
and  protection,  in  order  to  secure  to  them  the  due  process  of  law  as  guar- 
anteed in  any  regular  court  of  justice.  The  affirmative  decision  <n  the 
Commission  is  then  made  conclusively  binding  upon  all  parties.  Appeal 
is  given  to  the  Supreme  Court  of  Appeals,  but  when  a  rate  fixed  tipOB 
by  the  Commission  is  found  unreasonable  l»y  the  Supreme  Court,  that 
court  makes  the  order  necessary  to  bring  it  within  the  boimds  of 
reasonableness.  The  Commission  haspower  to  enforce  its  own  orders 
by  a  proceeding  similar  to  a  rule  in  Chancery,  by  which  any  offending 
company  may  be  broueht  before  it  and  fined,  within  the  limiu  fixed 
by  law.  for  disobedience  to  any  of  its  orders. 

"  Within  the  limits  of  those  matters  which  pertain  to  such  regnlatioa 
and  control,  this  Commission  is  a  miniature  government,  oomplete 
within  itself,  and  :s  not  obliged  to  call,  or  depend,  upon  any  other 
department  or  instrumentality  of  government  for  aid  in  the  pcrformanee 
of  its  duty  to  regulate  and  control  the  railroads." 

As  the  Commission  is  so  new,  it  is  still  within  the  experimental  stape. 
but  it  may  well  be  hoped  that  it  has  at  least  some  of  the  virtues  which 
are  claimed  for  it,  and  that  this  new  step  in  the  control  of  the  over- 
powerful  railroad  interests  has  been  taken  in  the  right  directioa 
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Suec€ssum  of  Vice-PreMemi  under  the  ConsiiimHom-^u  fmUfrog^ 
Hon.  Ltmh  R.  Works.  Thtt  intcrrpgatioii  is  a  very  intcrestiqf  om. 
The  shoft  paper  in  which  ft  is  embodied  propounds  not  one  tat  severil 
intertotatolies  of  the  following  nature:  When  a  Prcsidem  diet  b  the 
ofict  vacant  for  the  remainder  of  the  term,  or  does  the  Vice-Pvcsidcat 
become  President  and  leave  the  Vice-Presidency  vacant  for  the  rcinai»-' 
der  of  the  tertn*  or,  anomaloas  as  it  may  seem,  does  the  Vice-Presidcat 


hold  both  oAoes?    Wh^  a  President  becomes  temporarily 

perform  |he  duties  of  his  office,  and  the  Vice-President  is  called  upam 

to  act,  does  he  become  President?    If  he  does  become  President,  what 


does  the  late  President  become^  and  how  does  he  oome  back  to  hn  own 
after  the  remo\*al  of  disability?  If  he  does  not  become  President  in 
snch  a  case,  how  does  he  become  President  when  the  latter  dicsi  as  he 
oomes  into^iower  under  the  same  provision  in  each  instance?  Has  the 
United  Suter'lttd.  t'wenty-tve  Presidents  or  only  twenty?  Is  Theo> 
dorc  KODsevelt  Prttident  or  only  Vice-President  perfonninf  ejMcutift 
doty?    There  is  no  attempt  to  answer  these  and  the  other 


propounded,  tat  a  very  short  examination  into  the  interpretation  of  the 

the  problem  is  made,  and 


phrases  of  the  constitution  which  bear  upon 

ttat  short  examination  produces  a  great  deal  of  evidence  to  show  thai 
it  uras  not  in  the  minds  of  the  framers  of  the  coastitntkia  that  the  Vke* 
President  should  succeed  to  the  Presidency  upon  the  death  €€  ^fisabiG^ 
of  the  Presidential  hicnnbeat 

Tke  RmU  Forbidding  Suits  ogainsi  Rtenvers  wiihoui  Leove,  mt  A^ 
phed  to  Reeciner*  Monaging  Railrood  ond  Like  CorporuHons.  W.  A. 
GMitts.  Once  more  we  are  presented  with  a  situation  which  has  become 
complicated  because  a  rule  of  law  which  was  made  and  applied  in  the 
old  days  of  simple  business  conditions  has  come  to  ta  applied  to  the 
tasiness  conducted  by  vast  corporations  and  aggregation*  of 
tions.  The  audbor  says:  "  An  examination  of  the  casfes  will 
larpe  an  element  of  paternalism  and  despotism  is,  notwi 

written  constitutions  to  the  contrary,  being  insidious^  instilled  

the  law  of  the  land  through  the  medium  of  railroad  receiverships.'*  The 
cases  which  follow,  as  stated,  support  th^  contention,  but  even  waait 
convincinj^  than  an  arrav  of  cases,  which,  like  the  proverbial  texts  ffooi 
Holy  Wnt,  can  be  paralleled  by  an  equal  number  on  the  other  sidc^  ia 
the  position  in  which  the  court  is  placed  towards  the  receiver,  whsck 
alone  would  give  rise  to  suspicions  of  partiali^.  **  The  voy  nature  of 
the  trust,  administered  by  the  court  through  its  receiver,  is  cakulatcd 
to  prejudice  the  judge  against  the  employees  in  all  disputes  where  thqr 
claim  ad\*ersely  to  the  receivership  property.  It  is  the  duty  of  the  court 
through  its  reciiver  to  preserve  the  property  for  the  beneficiaries; 
namely,  the  company  and  its  creditors.*^  tlie  evils  which  such  a  slate 
of  things  give  rise  to  are  ably  stated,  but  a  rather  more  hopeful  tone 
pervades  the  latter  portion  of  the  article,  where  the  attitude  of  inch 
judges  as  Caldwell  and  Miller  is  stawn  to  tave  been  helpful  and 
upright.  The  author  promises  to  consider  in  a  later  paper  the  act  of 
Omgrcss  which  has  otialified  the  "ancient  Oiancery  role  lorhiddiqg 
suits  againpl  receivers.^ 


CkNiHAL  Law  JouKitAL.~Augiist  5. 

Snicidol  Declarations  in  Homicide  Caus.  G.  M.  DahL  This  ^  __. 
does  not  attempt  to  reconcile  the  conflicting  decision*  upon  the  pomt  in 
question.  The  cases  are  clearly  outlined  and  the  points  in  each  wdl 
stated.  The  danger  in  admitting  such  declarations  is  conceded,  yet  to 
exclude  them  is  to  exclude  the  moM  important  testimony  as  to  the  state 
of  mind  of  the  deceased.    The  delicacy  of  the  question  is 
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responsible  for  the  flnctaating  decisions;  and  it  majr  very  well  be  Ibtt 
jnstice  is  better  served  by  the  fact  that  no  positive  lines  can  be  laid 
down  as  to  admitting  or  not  admitting  evidence  of  such  a  character. 

The  Gucen  BAC^Aognst 

Some  Questions  of  Intcmationai  Low  Arising  from  tko  Rmsoo 
Joponeso  iVar,  \W.  The  Construction,  Sole,  oni  Exportation  t^fNemiroi 
States  and  Individuals  of  IVar  Ships,  Submarine  Boats,  and  other  Veo- 
sels  Adapted  to  Warlike  Us?  and  Intended  for  Belligerent  Sermeo. 
Amos  S.  Hershey.  The  questions  discussed  by  this  fourth  paper  ui  tint 
series  are  of  especial  interest  at  this  time  in  view  of  the  newspaper 
accusations  which  are  so  frequently  made  in  rmrd  to  one  or  amdicr 
state  which  is  said  to  be  furnishing  aid  in  the  form  of  ships  armed  or 
unarmed  to  one  or  the  other  of  the  combatants.  As  the  newnaper 
views  upon  international  Jaw  are  so  clearly  colored  by^  the  svmpaniy  of 
the  particular  state  or  nation  in  which  the  newspaper  is  jmbfiincd^  witfl 
that  nation  with  which  it  is  most  closely  allied,  we  cannot  depend  lor 
impartial  information  upon  them.  That  they  can  make  ovt  a  fairly 
good  case  for  the  side  for  which  they  hold  a  brief  in  any  case  is  shown 
by  the  still  unsettled  state  of  the  law  and  the  failure  of  ainr  two  nataona 
to  wholly  agree  upon  any  settled  basis  of  action.  An  article  in  the  Ltm 
Magasime  and  Review  for  August  upon  "The  Netitraltty  of  Great 
Briuin;  the  Foreign  Enlistment  Act  of  i^^t^**  bf  N.  W.  Sibley,  ULIL, 
is  directly  in  line  with  Mr.  Hershey'^  article,  and  is  interesting  asj  ' 
a  review  of  some  of  the  same  questions  from  a  different  point  < 


Law  Macaumb  axd  RxfiEw.— Aqgnat 

The  Congo  State;  A  Review  of  the  Intemationai  Positiou.  G.  G. 
PhiUimore.  Those  #ho  are  interested  in  the  dispute  between  BdMnn 
and  Great  Britain  in  regard  to  the  administration  of  the  Congo  Tree 
Sute  will  &id  here  an  able  discussion  of  the  technical  poinU  in  (fispote 
between  the  two  nations.  That  the  poinU  are  extremdy  technical  and 
are  very  ably  contested  bf  the  Belgian  authorities  seems  to- show  rather 
convincingly  that  the  outburst  of  indignation  upon  the  part  of  the 
English  people  in  regard  to  the  alleged  abuses  in  the  Congo  Free  State 
was  scarcely  justified  bv  the  situation  in  that  country.  The  English  are 
much  interested  in  making  out  a  case  ai^inst  the  government  of  Bel- 
gium, but  the  facts  do  not  seem  to  sustain  their  assertions. 

The  Legal  Tie  with  the  Colonies,  Erasmus  Dawson  Parker.  After 
the  loss  of  the  .American  colonies  England  is  here  credited  with  the 
principle  of  "reuining  cokmies  by  letting  them  govern  themsehrca.* 
Practically  this  may  be  so  within  certain  limits,  but  the  limits  are  well 
defined,  and  as  here  stated  seem  incompatible  with  any  theory  of  sell- 
government.  The  ties  as  they  exist  at  present  are  thus  sunmarind  bgr 
the  author: 

"The  Governors  are  appointed  bf  the  Crown ;  diplomatic- intercourae, 
as  regards  foreign  countries,  is  carried  on  by  the  Imperial  Govemmciiit; 
the  Judicial  Committee  of  the  Privy  Council  is  a  supreme  court  of 
appeal  from  all  Indian  and  colonial  tribunals;  the  power  of  making 
treaties  resides  in  the  Crown,  unless  an  Imperial  Act  authoriiea  a 
colonial  government  to  do  so;  and  the  will  of  the  Imperial  Farliament 
is  supreme  jn  all  things." 

Canadian  feelings  were  roused  to  a  very  high  pitch  in  the  recent  boun- 
dary proceedings,  and  at  that  time  much  was  said  in  regard  to  the  Impe- 
rial treaty^maktng  power.   The  delays  caused  by  the  appeals  to  the  Privy 
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Ccmncil,  and  the  fact  that  they  are  |>racticalljr  oofar  avaihhk  lo  dte  wqr 
wcahhjr  Ktigant,  have  also  been  frnitfol  causes  of  dissattsfpclkn.  Tha 
colonies  would  appear  to  only  be  self-governing  so  toog  as  they  desire  to 
govern  themselves  in  the  way  the  Inqierial  Government  dcsiics  that  they 
should  be  governed. 

ViaciifiA  Law  Ricisna.— Aogvst 

CMsiiamScUHC0^9ndihtlMW.  Irviqg  E.  CanpbelL  After  aat 
nation  into  the  'fundamental  principles  of  Christian  Sdencc;  in 
those  principles  are  suted  v^i^  fairlv^-the  paper  takes  up  the  ( 
whether  Christian  Scictace  conies  »vitnm  ihe'province  of  bgisla 
judicial  consideration.  "Since  its  yotarief»  by  the  Ueatmcnt  of 
commit  overt  «cu  which  affect  the  physical  welfare  of  Uk  neople,  te 
4|uestion  is  answered  inr  the  affirmative.  The  next  question  ts  whcthfr 
it  is  embraced  within  the  usual  statutes  relating  the  nractiee  off  i 
dne  and  surgery.-  Several  states  Lave  decided  that  it  is  nc^  aom^ 
having  expressly  excluded  from  the  operation  of  their  statutes  " 
who  minister  to  or  cure  the  sick  by  prayer  to  Afaniffhtv  Go4 
the  use  of  drugs  or  material ; 


The  inquirjr  whether  the  state  has  power  to  force  a  person  b 
to  a  surgical  operation  or  medical  treatment  solely  for  hb 
benefit  leads  to  an  opinion  h\  the  negative,  although  the  point 
no  direct  decision  as  yet  Whether  persons  in  cliafge  of 
others  must  invoke  medical  aid  has  been  pretty  clearly  decided  in  tlK 
affirmative  bgr  the  weight  of  authority  at  the  common  law,  with  mtmt 
negative  deasions  of  less  weight.  England  had  a  statute  providing 
that  medical  aid  should  be  furnished  U  a  sick  child.  This  statute  was 
repealed,  and  the  Act  for  the  Prevention  of  Cruehr  provided  that  wilfiil 
neglect  of  a  child  should  be  a  misdemeanor.  Neglect  has  bee 
strucd  to  include  failure  to  provide  proper  osedical  aid^  dte 
beingmanslau^hter. 

The  question  of  policy  is  next  taken  up»  and  the  action  of 

chusetts  in  granting  a  charter  to  a  Christian  Science  college  as  hi 

institution  is  contrasted  with  that  of  P^nsy1vania«  which  has  refused 
a  charter  to  a  Christian  Science  church  on  the  ground  of  public  policy. 

The  author,  while  certainly  not  a  believer  in  the  tenets  of  Christiaa 
Science,  argues  that  they  should  be  allowed  to  practise  thdr  system 
**  under  reasonable  and  proper  rcgolations."  -  This  seems  to  leave  the 
whole  question  open  for  a  reargument 

"Last  Clear  Chance:'  Thos.  W.  Skeltoh.  The  doctrine  that  "the 
one  having  the  last  clear  chance  to  avoid  an  injury  is  liable  lor  it**  is 
here  discussed  in  a  very  clear  and  interestinf,  if  at  times  tmcoaven- 
tional,  manner.  The  fact  that  the  negligence  of  a  trespasser  or  other 
person  is  condoned  by#  this  doctrine  is  considered  not  to  be  in  conflict 
with  the  well-established  rule  of  contributory  ncgligenoe»  but  It  is 
assuredly  a  softening  of  a  rule  usually  adhered  to  with  a  rigid  in* 
flexibiH^. 
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THE  TRANSFER  OF  INTERESTS  IN  ASSOCIA- 
TIONS.* 

I.   TRANSFER  OP  A  PARTNER'S  8HARB. 

Partners  are  co-owners  of  firm  property,  though  neifhcr 
has  a  right  of  partition.  The  partner  as  an  owner  may 
compel  a  dissolution  (except  where  by  contract  the  asso- 
ciation is  to  be  continued  for  a  given  time)  and  he  may 
seek  an  accounting  in  equity.  If  the  firm  be  r^;arded  as 
a  person  distinct  from  the  partners,  then  a  partner's  in- 
terest may  be  sp6ken  of  as  a  chose  in  action.  If  this  term 
is  used,  however,  it  must  not  be  forgotten  that  the  holder 
of  the  chose  has  not  merely  the  right  to  a  dissoludon  and 
accounting,  but  also  the  right  to  profits,  that  he  is  subject 
to  the  liability  of  a  principal  and  has  an  OMmer's  right  of 
control.  If  no  separate  legal  existence  is  accorded  to  the 
firm,  the  partner's  interest  may  still  be  called  a  diose  in 
action  nmning  against  his  associates;  but  in  this  aspect  of 
the  case  all  that  has  just  been  said  respecting  the  position  of 
the  holder  of  the  chose  remains  true,  and  in  addition  it  may 

*  Preliminary  study  for  a  chapter  in  a  work  on  the  Law  of  Assoda- 
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be  obsened  thai  the  chose  represents  not  a  general  personal 
right  against  the  associates,  but  only  a  right  in  'respect  of 
the  particular  fund  which  the  associates  have  embarked  in 
business.  To  speak  of  a  partner,  then,  as  tfie  holder  of  a 
chose  in  action  is  to  extend  that  term  far  enough  to  cover 
the  owner's  right  to  enjoy  and  control  the  subject  of  bis 
ownership.  If  this  is  clearly  understood,  the  use  of  the 
term,  though  apt  to  mislead,  is  not  positively  wrong.^ 

Passing  from  the  question  of  terminology,  the  importsnt 
inquiry  arises  whether  or  not  a  partner's  share  is  trans- 
ferable To  this  inquiry  one  of  three  possible  answers 
might  be  given  by  the  law:  either  (i)  that  the  interest  is 
not  transferable  at  all,  or  (2)  that  it  is  freely  transferable 
and  that  the  transfer  involves  the  substitution  of  the  trans- 
feree as  a  member  of  the  group,  or  (3)  that  the  interest  is 
transferable,  but  that  the  transferee  acquires  no  right  to  be 
admitted  to  the  group. 

The  first  possible  answer  may  be  rejected  as  unsatisfK- 
tory.  A  partner's  interest  in  the  common  properiy  ts  a 
property  right  which,  like  other  property  rights,  should  be 
susceptible  of  sale  and  pledge  unless  there  is  some  oon- 
trolling  reason  to  the  contrary.  It  is  believed  that  the  trans- 
ferability of  a  partner's  share  has  never  been  denied.  The 
real  choice,  therefore,  is  between  tfie  second  and  third  of  the 
answers  above  suggested.  The  partnership  has  been  treated 
by  the  courts  somewhat  as  a  commercial  family,  and  the 
right  to  select  those  who  shall  be  admitted  into  the  group  is 
of  the  essence  of  the  relation.    This  choice  of  persons^  the 


*  In  Colonial  Bank  v.  Whinney.  11  A|ip.  Citet,  4^  1886^  the  i_ 
was  whether  shares  in  an  incorporated  company  are  "  tfisngt  in  i 
within  the  meaning  of  a  provision  in  the  Banlotiptcy  A^  The  Home 
of  Lords  was  of  opinion  that  the  term  in  the  act  was  intended  to  he 
used  hroadly  enough  to  cover  such  shares.  Lord  Bhckhum  in  hb 
opinion  refers  to  the  use  by  Lord  Thurlow,  Lord  Denman,  and  Wood, 
L.  J.,  of  the  term  "  chose  in  action*  to  designate  shares*  and  eondiidct 
as  follows:  "It  was  hardly  diluted  that  in  modem  tiroes  U^fftn 
have  accurately  or  inaccuratcfy  used  the  phrase  "choses  in  action*  tt 
including  all  perstonal  chattels  that  are  not  in  possession.**  In  so  decid- 
ing the  House  reversed  the  decision  of  the  Court  of  Appeal  (Cotton 
and  Lindley.  L.  J.  J.,  Fry,  L.  J.,  dissenting),  which  stood  upon  the  tedi- 
nically  accurate  definition  of  a  chose  as  "a  liberty  of  proceeding  hi  a 
court  of  hiw  to  recover  damages  or  a  debt**    30  Ch.  D.  s6l  (iWs). 
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delectus  personarum  of  the  dvi]  law,  explains  the  refusal 
of  the  courts  to  recognize  as  a  partner  one  with  whom  a  part- 
ner has  made  a  private  contract  to  share  his  profits  and 
losses.' 

Consistently  with  the  doctrine  of  delectus  persotutrum, 
it  is  the  general  rule  that  the  tnusfeiee  q(  a  pajrtner*&  uk^ 
terest  acquires  no  right  to  be  adhifCted  to  Ae  partnerah^ 
against  the  will  of  the  other  members.'  An  agreyaeni  by 
the  partners  that  the  transferee  of  any  one  of  their  number 
shall  have  the  right  to  be  admitted  into  the  group  is  a  valid 
and  enforceable  contract.^  From  this  it  follows  that  there 
is  no  legal  reason  why  associates  should  not  by  contract  make 
shares  in  the  common  property  as  freely  transferable  as  in 
the  case  of  associations  whose  shares  are  made  transferaUe 
by  statute.  An  ineffectual  protest -against  this  right  on  the 
part  of  associates  is  to  be  found  in  DePasis  Case}  In 
that  case  it  was  urged  by  counsel  that  to  make  shares  trans- 
ferable  there  is  needed  either  an  act  of  Parliament  or  a  royal 
charter,  and  that  those  who  without  such  authority  were 
pretending  to  act  as  a  corporation  were  therefore  in  con- 
tempt of  the  Crown  as  usurpers  of  the  royal  prerogative 
The  court  went  no  further  than  to  decide  that  the  issuii^  of 
transferable  shares  raised  an  inference  that  the  associates 
were  pretending  to  act  as  a  corporation,  but  that  in  this  case 
the  inference  was  rebutted  by  other  considerations.  In 
Barclays  Case  ^  the  holder  of  a  scrip  certificate  of  member- 
ship in  an  unincorporated  association  purportiiy  to  be  trans- 

*Bunutt  V.  Snyder.  76  N.  Y.  344  (i^TP) ;  Reynolds  v.  HUks^  19 
Ind.  113  (1862);  Keystone  Bank  ▼.  Randall,  t  Pa.  C  C  354  {M6), 
In  Massachusetts  it  appears  that  a  contrary  view  has  been  taken:  sea 
Baring  v.  Crafts.  9  Metcalf,  380  (iS4S)>  snd  Fiteh  ▼.  Harrmgtan.  13 
Gray,  468  (1859).  It  will  he  observed  that  while  the  contract  off  A, 
a  partner  with  B,  a  stranger*  does  not  make  B  a  partner,  yet  A't  claim 
against  B  for  indemnity  under  the  contract  is  an  asset  of  A*t  estate 
and  should  be  enforced  at  the  instance  of  creditors.  As  B^t  promise 
is  to  pay  only  firm  debts  it  seems  that  the  promise  should  be  available 
for  firm  creditors  only,  and  for  them  only  after  they  have  exhauttcd 
their  rights  against  A. 

*JeWerys  v.  Smith.  3  Russell,  158  (i8a6). 

^Lovegrave  v.  Nelson.  3  M.  and  K.  1  (1834)  ;  Fox  v.  Clifton.  9  Btng. 
no  (183s). 

•4  DeG.  and  J.  544  (i859>. 

*a6  Bcav.  177,  il^ 
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ferable  by  delivery  was  held  liable  to  be  placed  on  the  list  of 
contributoriet. 

It  may  be  concluded,  therefore,  that  while  a.partner^s  in- 
terest is  freely  transferable  the  transferee  does  not  in  the 
absence  of  agreement  become  entitled  to  be  received  as  an 
associate,  but  that  a  contract  for  such  a  substitution  if  a 
valid  and  enforceable  contract  It  is  to  be  observed,  how- 
ever, that  in  exceptional  cases  where  the  nature  of  tfie  groap 
is  such  that  there  is  little  or  no  reason  for  preserving  the 
delectus  personarum  the  right  of  tlie  transferee  to  be  re- 
ceived into  the  group  might  readily  be  recognized  and  en- 
forced. Such  is  the  case  of  mining  partnerships,  which  (as 
Lindley  points  out)  ^  ''  are  in  some  respects  governed  by 
the  doctrines  of  real  property  law  and  in  others  by  the  doc- 
trines which  regulate  trading  concerns.'*  He  adds»  how- 
ever, that  ''  if  the  persons  originally  interested  in  the  mine 
are  not  only  part  owners  but  also  partners,  a  transferee  of 
the  share  of  one  of  them,  although  he  would  become  a  part 
owner  with  the  others,  would  not  become  a  partner  widi 
them  in  the  proper  sense  of  the  word  unless  by  agreement 
express  or  tadt'* 

The  third  of  the  three  suggested  answers  is  therefore  the 
answer  which  represents  the  general  rule  of  law.  A  part- 
ner's interest  is  transferable  but  his  membership  is  not  The 
transfer  may  take  the  form  of  an  absolute  sale  or  of  a  mort- 
gage or  pledge.  In  the  case  of  an  absolute  sale,  the  par- 
chaser  enters  into  no  relation  with  the  other  members  of 
the  group.  He  acquires  a  property  right  only — the  right, 
that  is,  to  compel  a  sale  and  accounting  and  a  distribution. 
The  effect  of  such  a  sale  is  to  destroy  the  basis  of  associa- 
tion between  the  vendor  and  his  associates.  In  a  partner^ 
ship  at  will  the  assignee  should  have  tfie  right  to  seek  an 
immediate  accounting  in  equity.  If  the  time  set  for  dissolu- 
tion in  the  articles  has  not  arrived,  and  if  the  articles  con- 
tain no  provision  for  the  assignment  of  the  share,  the  making 
of  the  assignment  should  be  r^^rded  as  conferring  upon 
the  associates  a  right  to  institute  a  proceeding  to  wind  up 

*  Partnerships  6th  ed  5691 
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the  affairs  of  the  groap.  It  is  not  dear,  however,  that  in 
such  case  the  assignee  should  have  a  right  to  invoke  equitable 
aid.  In  England  §  31  of  the  Partnership  Act  of  1890  se- 
cures to  him  the  right  in  question.  Lindley  thinks  that  before 
the  act  the  right  did  not  exist,  and  under  the  act  the  assignee 
has  no  right  to  apply  for  a  dissolution.  The  section  of  the 
Partnership  Act  in  question  is  as  follows: 

**  31  (i.) — ^An  assignment  by  any  partner  of  his  share 
in  the  partnership,  either  absolute  or  by  way  of  mortgage 
or  redeemable  charge,  does  not,  as  against  the  other  partnerSi 
entitle  the  assignee,  during  the  continuance  of  the  partner- 
ship, to  interfere  in  the  management  or  administratkMi  of 
the  partnership  business  or  affairs,  or  to  require  any  accounts 
of  the  partnership  transactions,  or  to  ini9)ect  the  partnership 
books,  but  entitles  the  assignee  only  to  receive  the  share  of 
the  profits  to  which  the  assigning  partner  would  otherwise 
be  entitled,  and  the  assignee  must  accept  the  account  of 
profits  agreed  to  by  the  partners.  ^ 

(2.)  In  die  case  of  a  dissolution  of  the  partnerships 
whether  as  respects  all  the  partners  or  as  respects  the  asngn- 
ing  partner,  the  assignee  is  entitled  to  receive  the  share  of 
the  partnership  assets  to  which  the  assigning  partner  is 
entitled  as  between  himself  and  die  other  partners,  and,  for 
the  purpose  of  ascertaining  that  share,  to  an  account  as 
from  die  date  of  the  dissolution.^'  The  act  does  not  mentk» 
sale  or  assignment  of  a  share  as  a  ground  for  dissolution. 
Lindley  thinks  that  a  sale  is  '^  no  more  than  a  circumstance 
enabling  the  court  if  it  thinks  fit  to  decree  a  dissolution  on 
the  ground  that  it  is  for  the  reasons  above  stated  just  and 
equitable  to  do  so**  (p.  577).'  In  this  country  there  is 
authority  for  the  proposition  tiiat  the  assignee  may  assert 
his  right  in  advance  of  the  time  fixed  by  partnership 
articles.* 

The  status  of  a  partner's  assignee  for  die  benefit  of  credi- 

"Lindl^t  6cli  ed.  307. 

^Marquand  ▼.  New  York  Mfg.  Co..  17  Johnioii,  S^  (i8ao).  TMt 
was  the  case  of  an  assigiiinent  to  a  stranger.  The  case  woold  be 
dearer  iff  the  purchaser  of  the  interest  were  himself  a  partner:  Heotk 
▼.  Sansom.  4  B.  and  AdoL  175  (1832) ;  Cochran  v.  Ptrry.  8  W.  and  & 
^  (1644)' 
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tors  is  in  this  respect  the  same  as  that  of  the  specifie  as- 
signee of  the  partner's  interest^^ 

In  comiection  with  the  mortgage  or  pledge  of  the  part- 
ner's interest,  three  questions  arise:  first,  as  to  the  status 
of  the  mortgagee  or  pledgee;  second,  as  to  the  effect  of  die 
transfer  as  respects  dis^lution;  and,  third,  as  respects  the 
effect  of  the  transfer  upon  creditors  of  the  partner. 

First:  The  mortgagee  or  pledgee  has  no  rights  uirtfl  a 
default  is  made  in  the  obKgatton  to  secure  which  the  aasig»- 
ment  is  given.  After  default  he  may,  according  to  die  terms 
of  the  assignment,  either  sell  the  share  or  himself  assume 
the  status  of  an  owner.  It  follows  that  the  assignee  will  be 
affected  by  equities  between  the  assignor  and  hb  associates 
arising  subsequently  to  the  assignment,  and  he  caanot 
change  his  position  in  thi^  respect  merely  by  givii^  nolioe 
of  the  assignment  to  the  other  partners.*^ 

Second :  The  reasons  in  favor  of  r^gardiiig  an  out-^nd- 
ont  sale  of  a  partner's  mterest  as  workii^  a  dtssohUJoa  ot 
the  partnership  relation  are  not  present  in  the  case  of  an 
assignment  by  way  of  pledge.  It  is  aooordingiy  the  general 
rule  that  the  assignment  of  a  share  by  way  of  mortga^  or 
pledge  does  not  work  a  dissolution.'*  In  die  case  dted  in 
the  note  the  assignment  was  by  one  partner  to  anodier.  It 
should  seem,  however,  that  the  case  is  the  same  where  die 
partner  although  he  assigns  to  a  stranger  sdll  remains  bound 
by  his  duties  as  a  partner — to  contribute  time,  labor,  and 
skill  to  the  prosecution  of  die  common  undertalring;  An 
interest  in  the  partnership  may  be  a  valuable  basis  of  credit, 
and  there  seems  no  sufficient  reason  why  die  use  of  such  an 
asset  by  the  owner  should  be  held  to  involve  a  dissolution  of 
the  relation  until  the  question  of  sale  arises. 

Third:  The  question  whedier  or  not  die  mortgage  or 
pledge  of  a  partner's  share  is  a  fraud  upon  his  separate  credi- 
tors does  not,  of  course,  arise  where  chattel  mortgs^^  are 
permitted  and  where  a  registry  of  the  assignment  has  been 

^Raymond  v.  Schoonover^  i8i  Pa.  S5S  (i8g7)« 
^Cavander  v.  Bultcel,  9  Ch.  App.  29  (iSjs);   Btrgmnm  «.  Ut- 
Millan,  17  Ch.  D.  423  (i88l). 
^Monroe  v.  HamtlfOHi  60  Ala.  aj5  (1877). 
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made  in  due  form.'*  Where  there  is  no  legal  provinon  for 
chattel  mortgages  the  question  of  fraud  may  arise  either  as 
respects  creditors  of  the  assignor  who  were  sudi  at  the  dale 
of  the  assignment  or  as  req>ects  subsequent  creditors.*^ 

An  interest  in  a  partnerdiip  should  be  made  availabk  as 
an  asset  upon  the  security  ot  which  the  owner  can  raise 
moiiqr  unless  sudi  a  disposition  is  Ukdy  to  Mislead  credilofa. 
Creditofs  cannot  be  misled  unless  diey  give  credit  in  (he 
Deii^x  mai  intir  oeptof  nas  a  s wpsi anna i  msercK  m  uie 
firm.  It  is»  however,  impossible  for  a  creditor  to  assume 
with  safety  tfiat  a  partner's  interest  is  a  valuable  asset,  mas* 
much  as  die  taking  of  an  account  may  show  not  merdy 
a  large  indcbteAiess  to  firm  creditorsi  but  sudi  an  in* 
dditedness  on  the  part  of  the  partner  in  question  to 
his  associates  as  wiH  reduce  his  distributive  diare  to  little 
or  notlm^  or  even  to  less  than  nothing.  To  permit  a  part- 
ner to  pledge  his  duue  for  a  dd)t  does  indeed  introduce  one 
additionad  oomplication  into  the  situation,  but  the  sitnatioa 
is  idready  so  cmqplicated  that  the  creditor  is  not  lik^ 
to  be  uijurioudy  affected.  It  is  always  possible  for  tbft 
creditor  to  make  an  inquiry  concerning  the  magnitude  of  the 
interest,  and  sudi  an  inquiiy  would  result  in  a  disclosure 

^Maune  ▼.  Hatm&ien,  supra.  In  this  cue  Uwooesdon  was  whdlicr 
IwaeM  doKag  wkh  tfie  plHsor-pytaer  were  sMled  wtlli  aggcc^ef 
bmititioiit  QMni  tlie  plcdso*  s  sntnoritj  coBUunca  n  tbe  iaoftsi0S 
iasmuiict  It  was  decided  that  as  these  Kmiutions  were  not,  pnp' 
eriy  sparing;  parts  of  the  mortage  as  sudi*  the  mere  inclusieii  of  thcia 
in  yie  ittstrament  and  the  placns  of  them  upon  record  did  not  hind 
a  third  jperson  who  had  no  actaal  notice. 

**  In  Cpttin/  Appeal,  ic^  Pk.  sgo  (i884)»  antecedent  creditors  off  te 
assietwr  sought  to  invaltdafe  the  assignment  on  the  double  groond 
that  the  interest  was  incapable  of  assignment  and  that*  since  no  pos- 
ts given,  the  title  of  the  ple^rse  was  defective  It  was  de- 
tfie  tnserest  was  in  its  mitore  aamgnable*  and  that  as  rcspecSs 


cided  tint  flie  tnserest  was  in  Its  ontore  aamgnal 

le  fril  w 


mc  compictBBSss  of  the  piodge  the  case  fell  within  the  diss  <n 
in  whi^  bjr  agreement  of  the  parties  the  possession  of  the  pledge 
remains  with  the  pledgor.  This  case  is  not  an  authority  for  tiie  propo- 
sition that  subsequent  creditors  of  the  assignor  are  bound  bjr  an  assign- 
ment of  which  they  had  no  notice:  indeed,  a  point  is  made  in  the 
opinioB  of  the  court  that  the  creditor  objecting  to  the  assignment  was 
"not  a  creditor  subsequent  to  the  creation  of  the  partnership  but 
anterior  thereto,  and  therefore  cannot  assert  that  his  credit  was  given 
on  the  faith  of  die  apparent  ownership  of  this  interest.**  There  is» 
however,  room  for  the  contention  that  even  as  against  subsequent 
creditor*  such  an  assignment  shouM  be  upheld. 


744     THB  TRANSFER  OP  XNTSRBSTS  IN  ASSOOATIONt.  . 

of  the  existence  of  tiie  pledge.  The  analogy  of  a  pledge  of 
a  stocIdx>lder's  interest  in  corporate  property,  present^  to 
be  referred  to,  is  significant  in  this  connection.  The  great 
weight  of  authority  is  in  favor  of  the  proposition  that  a 
pledgee  of  stock  to  whom  a  certificate  and  power  of  attor- 
ney have  been  delivered  hy  the  pledgor  is  entitled  to  the 
share  as  against  a  creditor  of  the  pledgor  who  has  obtained 
judgment  and  levied  an  attachment  upon  the  stock  still 
standing  upon  the  corporate  books  in  the  name  of  the 
pledgof. 

II.  TRANSFER  OF  SHARES  MADE  TRANSFERABLE  BY  STATUTE. 

Let  it  be  supposed  that  A,  B,  and  C  are  co-owners  of 
pfx>perty.  It  has  been  seen  that  tihe  share  of  each  is  assign- 
able. Where  the  association  is  a  partnerdiip  the  incidents 
of  the  assignment  have  already  been  discussed.  If  the  asso- 
ciates have  so  agreed,  or  if  the  association  is  organized  in 
a  form  to  which  transferability  of  shares  is  an  incident  eidier 
by  custom  or  by  statute,  the  assignment  carries  with  it  the 
right  of  the  assignee  to  be  substituted  as  a  member  of  the 
group.  The  effect  of  this  substitution  upon  the  title  and 
liability  both  of  transferor  and  transferee  will  be  discussed  in 
another  chapter.  If  tiie  right  of  substitution  results  from 
agreement,  it  is  usual  for  the  agreement  to  specify  the  way 
in  which  the  transfer  is  to  be  effected.  In  the  case  of  diares 
made  transferable  by  statute,  it  is  generally  contenq>lated 
that  an  official  record  shall  be  kept  in  some  form  and  that 
the  name  of  the  transferor  shall  be  removed  from  tiie  rec- 
ord and  the  name  of  the  transferee  substituted.  Let  it  be 
assumed  that  A's  name  ^tppears  upon  the  record  as  a 
holder  of  ten  of  tfie  shares  into  which  the  common  stodc 
of  the  associates  is  divided.  It  is  usual  for  die  official 
representatives  of  the  associates  to  issue  to  each  rq^stered 
stockholder  a  document  certifying  that  he  is  the  owner  of 
so  many  shares  of  the  capital  stodc,  which  certificate  spec- 
ifies on  its  face  that  these  shares  are  transferable  only 
on  the  books  of  tiie  company  by  the  shardiolder  in  per- 
son or  by  an  attorney  duly  constituted.  Let  it  be  as- 
sumed that  A  is  the  holder  of  a  certificate  in  ttspetit  of  his 
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ten  shares.  If  A  desires  to  assign  his  fhares  to  X,  he  may 
go  with  X  to  the  office  of  the  corporation,  deliver  up  his 
certificate  for  cancellation,  remove  his  own  name  from  the 
corporate  rq^ster  and  substitute  X\  and  tfie  corporate 
officers  may  then  issue  a  new  certificate  to  X.  If  the  trans- 
action were  to  be  consummated  in  this  way,  no  complica- 
tions would  arise.  Let  it  be  supposed,  however,  that  A  in 
pursuance  of  his  desire  to  make  an  assignment  of  his  shares 
to  X  merely  delivers  his  certificate  to  X,  together  with  a 
power  of  attorney  duly  executed  authorizing  X  or  another 
to  accomplish  tiie  transfer  on  the  corporate  books.  Under 
such  circumstances  an  interval  must  elapse  between  the 
delivery  of  the  certificate  and  power  of  attorney  and  the 
completion  of  the  transfer.  Complications  may  accordingly 
arise  in  various  ways.  A  creditor  of  A's  may  obtain  judg- 
ment and  levy  an  attachment  upon  the  stock  standing  un- 
transferred  on  the  company's  books.  Or  X  may  lose  the 
certificate  and  persuade  the  corporation  to  issue  to  him  a 
new  one  without  the  surrender  of  the  old  The  finder  of  the 
certificate  and  power  may  sell  the  documents  to  a  bona  fide 
purchaser  for  value  who  will  demand  of  tfie  corporation  a 
recognition  of  his  right  to  a  transfer  of  shares  or  damages 
if  the  transfer  has  become  impossible.  Or,  again,  instead, 
of  a  k>ss  of  the  certificate  and  power,  a  theft  of  the  docu- 
ments may  be  supposed;  or  it  may  be  assumed  that  X  is  a 
mere  donee  of  the  certificate,  and  the  question  will  arise 
whether  the  gift  is  executed  by  delivery  of  certificate  and 
power;  and  if  it  be  held  that  the  gift  is  eff^ective  where  the 
certificate  is  accompanied  by  the  power,  the  further  questkm 
may  arise  as  to  the  rights  of  the  donee  in  case  the  donor  has 
omitted  to  sign  the  power.  These  and  many  other  complica- 
tions may  present  diemselves,  and  it  is  therefore  necessaiy 
to  determine  what  principles  are  applicable  to  the  situation 
in  order  that  each  problem  may  receive  a  satisfactory  solu- 

tKMl. 

It  is  believed  that  a  share  of  stock  is  property  of  such  a 
kind  that  l^;al  title  to  it  passes  only  by  transfer  upon  the 
books  of  the  company.  Different  kinds  of  property  at  the 
common  law  require  different  formalities  in  order  that  title 
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may  be  effectually  transferred  Title  to  real  estate  is  trans- 
ferable only  by  a  deed  which  runs  to  the  person  named.  Us 
heirs  and  assigns.  Title  to  personal  property  passes  bf 
assignment  Title  to  a  nq;otiabIe  instnunent.  passes  hf 
endorsement  or  delivery.  Title  to  a  share  in  the  conanoa 
stock,  however,  passes  cmly  by  a  change  in  tfie'r^^istry.  In 
a  suggestive  anide  in  ii  Harvard  Law  Review,  536,  PvoL 
Langdell  points  out  the  striking  analogy  between  shares  in 
a  corporation  and  copyhold  land:  ^  for  a  title  to  the  htter 
can  be  obtained  only  by  grant  from  the  lord  of  the  manor,  aD 
of  whose  grants,  moreover,  cease  upon  the  death  of  the 
transferee,  the  representative  of  the  latter  having  no  more 
than  a  right  to  call  upon  the  lord  for  a  new  grant,  and  a 
grantee  can  transfer  his  interest  only  by  surrendering  to  the 
lord,  and  procuring  him  to  grant  anew/'  Prol  I^gAdl 
assumes  that  a  share  in  an  incorporated  company  is  a  right 
against  the  entity.  This  leads  him  to  say  that  "  the  diares 
in  every  incorporated  joint  stodc  oompai^  are  orignaBf 
created  by  the  issue  of  certificates  by  the  corporadoo.'*  If 
the  entity  he  discarded,  it  becomes  inaccurate  to  say  that 
the  shares  are  originally  created  by  the  issue  of  certificalesL 
The  associates  are  co-owners  of  the  corporate  propeily  and 
th^  have  shares  therein  corresponding  to  their  several  con- 
tributions. This  is  true  even  if  no  certificates  are  ever 
issued  to  evidence  their  ownership.  It  is  also  truc^  how- 
ever, that  until  a  system  of  record  and  registry  is  estab- 
lished there  can  be  no  transfer  by  any  associate  of  the  legal 
title  to  his  share. 

In  the  case  above  supposed  A  is  the  owner  of  ten  diaies 
of  stock.  A  record  of  his  ownership  appears  upon  the  cor- 
porate books.  His  title  is  evidenced  by  a  certificate  ddy 
issued  to  him.  If  A  contracts  to  deliver  his  shares  prior  «i 
a  date  certain,  it  may  happen  that  before  that  date  he  will 
cause  the  shares  to  be  transferred  into  the  name  of  Ae  pur- 
chaser and  will  himself  receive  from  the  corporation  a  new 
certificate  issued  in  the  purchaser's  name.  Upon  such  a 
state  of  facts  the  purchaser  after  the  date  fixed  for  delivery 
may  sue  A  for  a  breach  of  contract,  and  the  questicm  wiB 
arise  whether  the  legal  title  lias  passed  in  virtue  of  tfie  trans- 
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fer  or  whether  the  delivery  of  the  certificate  was  essential 
to  performance.  In  lyhite  v.  Salisbury  '•  it  was  held  that 
delivery  of  the  new  certificate  was  not  essential  and  that 
the  legal  title  was  vested  in  the  purchaser  when  the  transfer 
upon  the  books  was  completed.  It  is  to  be  assumed  in  this 
case  that  the  transferee  had  notice  of  the  transfer.  A  trans- 
fer  without  notice  ought  not  to  be  regarded  as  a  perfem^ 
ance  of  a  contract  to  deliver.'^  A  gift  without  notice  to 
the  donee  may  perhaps  stand  on  a  different  footinf  .  Where 
a  donor  puts  the  subject  matter  of  his  gift  beyond  his  power 
the  title  is  said  to  vest  in  the  donee  subject  to  his  right  to 
reptuliate  iqpon  notice.^'  B  held  stock  in  corporation  A. 
A  agreed  to  accept  B's  stock  in  payment  of  a  debt  due  by 
B  to  A.  The  stock  was  transferred  without  the  production 
of  B*s  certificate.  A  then  refused  without  such  production 
to  credit  B  with  payment  and  sued  B  on  the  original  obli- 
gation. Judgment  was  given  for  B.  The  coint  were  of 
opinion  that  the  legal  title  passed  by  transfer  and  used  tfit 
following  language:  **  The  fear  tiiat  there  might  be  sudi 
outstanding  equity  that  would  give  trouble  to  the  purchaser 
would  be  a  very  good  reason  on  its  part  for  insisting  as  a 
condition  of  purdiase  that  the  certificate  be  surrendered. 
But  when  no  such  condition  was  insisted  on  and  the  transfer 
was  in  fact  made,  such  fear  would  be  no  excuse  for  refusing 
payment.''  ** 

It  thus  appears  diat  the  legal  title  to  tfie  shares  passes  by 
transfer.  Delivery  of  the  certificate  with  a  blank  power  of 
attorney  duly  executed  confers  upon  the  holder  an  equitable 
right  to  effectuate  a  transfer  and  upon  surrender  of  the  old 
certificate  to  compd  the  issue  of  a  new  certificate  to  him. 
It  may  be  assumed  that  if  the  power  is  uningned  the  pur- 
diaser  of  the  share  may  in  equity  compd  the  vendor  to  exe* 


"53  Mo.  I5D  (iSSs). 

"See  a  dictum  on  this  subject  in  Cartmeifs  C^Mi^  9  Ch.  Ap^  691 

"  ButUr  &  Bckt^i  Cau,  s  Colc«,  ss  a.  A  similar  mli^  was  made 
ill  the  case  of  stock  in  the  Bank  of  England.  The  decision  is^rtly 
attributable  to  a  statutory  provision.  SUttding  ▼.  Bpwrinx^  31  Ch.  0. 
dSs  (1SS5). 

"  B^tmei^s  ItUn  tic^  Co.  v.  AhU.  4fi  Me.  liS  (1871). 
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cute  the  power.  If  the  holder  of  tfie  certificate^  however,  it 
a  mere  donee  and  the  power  is  unsigned,  the  questioo  is 
whether  the  gift  will  be  rq^arded  as  complete.  If  the  pas- 
sage of  the  legal  title  is  essential  to  the  ^Jidity  of  die  gift, 
then,  obviously,  this  gift  must  fail.  It  is  well  settled,  how- 
ever, that  where  a  donor  has  put  the  share  wholly  oat  of  Us 
own  power  by  making  delivery  of  the  certificate  accompa- 
nied by  a  signed  power  of  attorney  the  gift  will  be  regarded 
as  effectually  made.  This  shows  that  tfie  legal  title  need  not 
pass  and  the  question  becomes  merely  a  question  of  the  ex- 
tent to  which  the  donor  must  divest  himself  of  contrd  in 
order  that  the  gift  may  be  enforced.  If  he  ddivers  the  cer- 
tificate and  fails  to  sign  the  power  of  attorney,  it  may  be 
urged  that  he  has  not  done  all  that  he  might  do  to  effectuate 
the  gift  This  view  was  taken  in  Maihetus  ▼.  HaagUmd^^ 
where  the  question  arose  between  die  donee  and  the  execu- 
tor of  the  donor.  On  the  odier  hand,  it  may  be  said  Aai 
while  the  donor  has  not  dcme  all  that  he  might  do,  he  has 
yet  effectually  parted  with  the  control  of  his  shares  because 
he  cannot  dispose  of  them  to  anodier  or  cause  them  to  be 
transferred  upon  the  corporate  books,  inasmudi  as  he  is  un- 
able to  produce  his  certificate.  It  was  accordingly  decided 
in  Commonwealth  v.  Crompton  ^  that  as  against  the  com- 
monwealth in  an  escheat  proceeding  the  donee  shall  have 
the  stodc  aldiough  the  power  be  unsigned.^ 

The  next  question  for  consideration  is  whether  a  certifi- 
cate of  stock  is  a  n^;otiabIe  instrument  If  a  shareholder's 
right  were  merely  a  chose  in  action  against  die  corporale 
entity,  it  would  be  difficult  to  assign  a  good  reason  why  die 
instrument  should  not  be  r^^arded  as  negotiable.  When, 
however,  it  is  remembered  that  the  certificate  is  merdy  evi- 

-48  N  J.  ^.  4|S  iSsn. 

•137  P».  138  (l89>). 

**  It  is  suggested  in  this  cmse  that  there  was  a  coosideratkn  for  the 
so-called  gift— to  wit,  past  services.  There  is  also  room  for  the  eoo- 
tention  that  the  gift  was  really  fnorfii  canto,  and  it  is  often  said  that 
a  mle  more  liberal  to  the  donee  ohtains'tn  the  case  of  gifts  in  the 
event  of  death  than  in  the  case  of  gifts  iniir  vivos.  In  the  absence 
of  evidence  that  the  donor  was  physically  incapable  of  doing  mofc 
than  he  did  to  effectuate  the  gift  it  is  hard  to  see  aiqr  rcasoa  for  a 
distinction. 
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dence  of  ownership  of  a  share  in  the  common  property  it  is 
not  surprising  to  find  a  steady  refusal  upon  the  part  of  the 
courts  to  give  to  the  share  the  quality  of  n^;otiability. .  To 
sanction  the  view  that  an  owner  of  property  can  be  deprived 
of  it  except  by  his  own  consent  or  in  consequence  of  a  judicial 
proceeding  is  to  adopt  a  position  more  advanced  than  the 
courts  have  as  yet  ^own  themselves  willing  to  take.  A 
owns  a  share  of  stock.  He  has  signed  the  accompanying 
power.  The  stock  still  stands  in  his  name  upon  the  cor- 
porate books.  The  certificate  is  stolen  and  B  buys  in  good 
faith.  The  equities  of  A  and  B  are  equal.  But  A  has  not 
parted  with  the  legal  title,  and  he  may  compel  B  to  deliver 
the  certificate  in  order  that  A  may  make  a  transfer  of  the 
share.** 

Or  let  it  be  supposed  that  A  signs  a  power  and  pledges 
his  certificate  to  C,  a  broker,  who  fraudulently  rehypothe- 
cates the  certificate  with  B,  an  innocent  lender.  C  becomes 
insolvent  and  the  stock  rises  in  value.  A  tenders  to  B  the 
amount  of  the  debt  for  whidi  the  stock  was  originally 
pledged  to  C  and  demands  restitution.  There  has  been  no 
transfer  upon  the  books  of  the  company  and  A,  therefore, 
has  not  parted  with  the  legal  title  to  his  shares.  He  has, 
however,  put  it  in  Cs  power  to  deceive  B,  and  he  is  estopped 
from  asserting  his  legal  title  to  B's  detriment" 

The  court  in  the  case  last  cited  refuses  to  accord  the  qual- 
ity of  negotiability  to  a  certificate  of  stock  although  strongly 
urged  by  the  defendant  to  take  that  position.  There  is 
language  in  the  opinion  from  which  it  might  be  inferred 
that  the  l^^l  title  was  regarded  as  having  passed  upon  de- 
livery of  the  certificate.  An  analysis  of  the  opinion,  how- 
ever, makes  it  clear  that  the  decision  was  based  on  the  ground 
above  stated.  That  this  is  a  correct  analysis  of  McNeil  v. 
The  Bank  appears  from  a  study  of  Colonial  Bank  v.  Cady}^ 
In  this  case  X  died  possessed  of  certain  shares  of  stodc  A 
was  X*s  executor.    In  order  to  get  himself  registered  on  tfie 


"£.  Birmingham  Land  Co.  v.  Dennis,  85  Ala.  565  (1888). 
^McNeil  V.  Tenth  National  Bank.  46  N.  Y.  325  (1871). 
**  L.  R.  15  Appeal  Cases,  267  (1890). 
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books  of  the  company  A  took  the  certificates  bearing^  X*s 
name  and  endorsed  thereon  a  form  of  assignment  and  power  * 
of  attorney,  signing  it  with  his  name  as  executor  of  X«  The 
document  was  delivered  by  A  to  C  with  instructions  to  sur- 
render the  old  certificate,  effectuate  the  transfer,  and  obtain 
a  new  certificate  in  the  name  of  A  as  executor  for  re-deliveiy 
to  A.  C  in  fraud  of  A  delivered  the  certificate  to  the  Ori- 
onial  Bank  as  security  for  advances  to  a  firm  of  which  be 
was  a  member.  C  and  his  firm  having  become  bankn^  and 
the  fraud  having  been  discovered,  A  brought  an  actioa 
against  the  bank  to  establish  his  right  to  the  shares.  The 
bank  resisted  on  the  ground  that  although  the  dealings  witfi 
the  shares  had  been  in  England,  the  case  must  be  governed 
by  the  law  of  New  York  (since  the  shares  were  ^ares  in  a 
New  York  corporation),  and  1^  that  law  delivery  of  the 
certificates  with  the  accompanying  power  passed  a  l^gal  as 
well  as  an  equitable  title  to  the  shares.  Mr.  James  C  Carter 
and  other  lawyers  were  examined  as  es^erts  in  New  Yoik 
law  and  their  evidence  made  it  clear  that  the  certificates  were 
not  negotiable  instruments,  and  that  the  mere  deHvecy  of 
the  certificates  with  the  accompanying  assignment  and  power 
was  not  of  itself  sufiicient  to  pass  XtgaX  title.  **  If,**  said 
Ijord  Herschell, ''  there  has  been  no  intent  on  the  part  of  the 
owner  to  transfer  them,  a  good  title  can  only  be  obtained  as 
against  him  if  he  has  so  acted  as  to  preclude  himself  from 
setting  up  a  claim  to  them.  If  the  owner  of  a  chose  in 
action  clothes  a  third  party  with  the  apparent  ownership 
and  right  of  disposition  of  it,  he  is  estopped  from  asserting 
his  title  as  against  a  person  to  whom  stHch  third  party  has 
disposed  of  it  and  who  received  it  in  good  faith  and  for 
value.*'  The  court,  however,  were  of  opinion  tiiat  certifi- 
cates bearing  X's  name  and  die  endorsement  of  X's  exeoH 
tor  might  be  in  the  hands  of  a  broker  for  either  of  two  pur- 
poses: to  effect  a  transfer  or  to  complete  the  title  of  the 
executor.  The  broker's  possession  is  just  as  consistent  with 
the  one  purpose  as  the  other.  Under  the  practice  both  of  the 
New  York  and  the  Ijondon  Stock  Exdiange  the  delivery  of 
certificates  with  the  endorsement  of  the  executor  of  the  rqf- 
istered  owner  is  not  a  good  delivery.    It  followed  that  tfie 
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bank  should  have  been  put  upon  inquiry  when  C  proposed 
the  certificate  as  the  basis  of  the  loan,  and  was  tfierefbre  not 
in  a  position  to  assert  an  estoppel  against  A,  who  never  in- 
tended to  pass  a  tide  to  the  shores. 

It  wfll  be  observed  that  in  McNeil  v.  Battk  tlie  real  owner 
of  the  stock  himadf  placed  die  endorsed  certificate  in  tfit 
hands  of  the  iMroker  and  thus  empowcreii  him  to  doesM 
third  persons.  If  it  be  supposed  that  the  broker,  instead  of 
representing  that  die  stock  is  his  own  admits  thai  it  bekmgs 
to  a  dient  or  customer,  and  that  he  desires  to  borrow  nKmqr 
for  die  use  of  the  real  owner,  the  question  will  arise  whether 
one  who  lends  upon  the  faidi  of  this  representatkui  will  be 
entitled  to  assert  an  estoppel  against  the  owner,  who  has  in 
fact  given  no  authority  to  the  broker  to  make  sudi  a  use  of 
the  stock.  The  case  thus  suggested  might  readily  be  assim- 
ilated  to  the  situation  presented  in  McNeil  v.  The  Bank.  On 
the  other  hand  it  may  be  urged  that  no  one  is  in  a  position 
to  assert  an  estoppel  in  cases  of  diis  dass  unless  he  has 
reason  to  suppose  that  he  is  dealing  widi  the  real  owner  of 
the  stodo  If  he  is  notified  that  he  is  dealing  with  an  agent, 
he  must  satisfy  himself  of  the  extent  of  the  agent's  au- 
thority.  Upon  such  a  state  of  facts  as  has  just  been  sug- 
gested it  was  accordingly  dedded  that  the  title  of  die  real 
owner  must  prevail  against  the  claim  of  the  pledgee.^ 

While  the  act  of  the  owner  of  the  share  in  pladng  the 
certificate  and  endorsed  power  in  the  hands  of  a  broker  is 
regarded  as  dothing  the  latter  widi  die  means  of  commit- 
ting  fraud,  it  seems  that  a  similar  view  is  not  taken  if  the 
owner  merely  gives  to  a  friend  or  confidential  derk  access 
to  the  place  in  which  the  unendorsed  certificates  are  kept 
Thus,  where  C  forged  the  name  of  the  registered  owner  to  a 
transfer  and  power  and  sdd  to  B,  and  B  caused  die  stodc 
to  be  transferred  to  him  on  the  books  and  a  new  certifi- 
cate issued,  it  was  held  that  the  mere  fact  that  A,  the  guar- 
dian of  the  registered  owner,  had  given  C  access  to  the  cer- 
tificate did  not  deprive  A  of  her  right  to  compel  the  corpora- 

^  Merchant^  Bonk  of  Canada  v.  Livingston.  74  N.  Y.  293  (i9;8). 
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tion  to  rq>lace  the  ward's  name  upon  the  rq^ster  of  : 
holders.** 

Upon  the  facts  of  Telegraph  Co.  v.  Davenport  it  should 
seem  that  the  plaintiff  had  no  rights  against  B,  the  inno- 
cent purchaser  of  the  certificate  from  the  foiiger.    A's  daim 
was  against  the  corporation  for  reinstatement  as  a  share- 
holder or  in  the  alternative  for  money  damages.    It  should 
seem  that  in  every  case  in  whidi  A  is  entitled  to  relief  at 
all  he  is  entitled  to  specific  relief  and  not  merely  to  dam- 
ages.   By  supposition  he  has  not  lost  his  title  to  his  shares 
and  has  not  estopped  himself  from  asserting  it    He  inajr 
therefore  oxnpel  the  corporation  to  replace  his  name  upon 
the  registry  and  issue  him  a  new  certificate.    The  questkxi 
then  arises  as  to  the  right  of  the  innocent  purchaser  from 
the  forger  who  has  taken  the  forged  power  to  the  corpora* 
tion  and  has  caused  his  own  name  to  be  placed  upon  the 
registry  and  a  certificate  issued  to  him.    If  the  entire  num- 
ber of  shares  which  the  corporation  is  authorized  to  issue 
are  outstanding,  then  since  A's  title  to  his  shares  has  not 
been  divested  B  gains  nothing  by  the  improvident  r^fistra- 
tion  and  the  issue  of  the  new  certificate.    The  corporation, 
which  has  been  compelled  to  replace  A's  name  on  the  regis- 
try, should  have  a  right  to  compel  B  to  surrender  the  certifi- 
cate and  to  remove  his  name  from  the  record.    Let  it  be 
supposed,  however,  that  at  the  time  of  the  presentation  of 
the  forged  power  the  corporation  is  authorized  to  issue 
more  stock.    The  entry  of  B's  name  upon  the  record  and  the 

"  Telegraph  Co.  v.  Davenport,  97  U.  S.  J69  (1878).  In  this  case  it 
appeared  that  C  was  known  b^  A  to  be  insohrent,  and  A  also  knew 
that  he  had  on  another  occasion  used  funds  received  by  him  in  m 
fiduciary  capacity.  The  court  were  of  opinion  that  there  was  no 
necessary  connection  between  the  insolvency  and  misappropriatioo  of 
funds  on  the  one  hand  and  the  forgery  of  the  names  upon  the  certifi- 
cate on  the  other.  As  A  was  suing  as  guardian  for  minor  children, 
the  court  added  that  it  was  not  possible  to  preclude  the  minors  Iron 
asserting  their  property  rights  merely  by  reason  of  the  negligence  of 
their  guardian,  if  there  were  any  negligence.  An  interesting  question 
would  arise  if  a  guardian  or  other  fiduciary  were  to  be  ^mltf  of  negli- 
gence in  the  custody  of  a  certificate  for  shares  standing  m  his  name  as 
such  fiduciary.  If  as  the  result  of  his  negligence  third  persons  were 
deceived,  <(uery  whether  the  ward  or  other  beneficiary  would  be  per- 
mitted to  Ignore  the  negligence  of  the  fiduciary  and  enforce  liabuily 
as  if  the  certificate  had  been  carefully  kept? 
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issue  of  the  new  certificate  to  him  might  be  contended  to 
have  the  effect  of  the  issue  of  so  much  new  stock  to  B,  thus 
constituting  him  a  shareholder.  Having  acquired  the  Itgal 
title,  B  might  be  regarded  as  entitled  to  hold  it  on  the  theory 
that  his  equity  was  equal  to  that  of  the  corporation.*^ 

The  question  next  arises  whether  a  shareholder  will  be 
estopped  from  setting  up  his  legal  title  because  he  has  per- 
mitted a  friend  or  confidential  clerk  to  have  access  to  the 
place  in  which  endorsed  certificates  are  kept  The  by-laws 
of  the  B  company  required  that  all  certificates  exchanged  or 
returned  should  be  cancelled  by  the  secretary,  and  that  no 
new  certificate  should  be  issued  until  the  old  certificate  had 
been  cancelled.  X,  the  general  manager  of  B,  had  sole 
access  to  the  safe  in  which  the  stock  certificate  book  was  kept 
Certain  certificates  of  stock  belonging  to  C  were  delivered 
to  X  in  order  that  a  transfer  might  be  made  and  new  certifi- 
cates issued  to  the  purchaser.  The  transfer  was  made  and 
the  new  certificates  issued,  but  the  president  of  B  did  not 
require  X  to  cancel  the  old  certificates  before  the  new  ones 
were  signed.  X  thereafter  fraudulently  took  the  uncan- 
celled certificates  and  used  them  through  an  agent  in  ob- 
taining a  loan  from  A.  A  brought  an  action  against  the  B 
company  to  recover  damages  for  B's  alleged  negligence  in 
failing  to  cancel  the  original  certificates.  Judgment  was 
given  for  the  defendant  While  recognizing  the  principle 
that  as  between  two  innocent  persons  he  must  bear  the  loss, 
who  has  enabled  the  wrongdoer  to  occasion  it.  Chief  Justice 
Andrews  was  of  opinion  that  ''There  must  be  something 
more  than  the  mere  entrusting  to  a  servant  of  the  custody  of 
a  chattel  and  the  consequent  opportunity  for  theft  in  order 
to  preclude  the  master  from  reclaiming  it  if  stolen  by  the 
servant  and  sold  to  another."    The  court  were  of  opinion 

"  No  case  presenting  this  precise  slate  of  facts  has  come  under  the 
writer's  observation.  The  result  stated,  however,  should  follow  if  it 
is  assumed  that  B  has  become  a  stockholder.  The  situation  is  then 
analogous  to  that  which  is  p^-esented  where  the  innocent  holder  of  a 
forged  check  obtained  payment  from  the  bank  on  which  it  is  drawn. 
Upon  discovery  of  the  forgery  the  bank  is  not  entitled  to  recover  the 
money  from  the  payee,  since  the  payee  has  legal  title  to  the  fund  and 
the  equities  of  both  parties  are  equal.  See  an  article  by  Prof.  J.  B. 
Ames  on  the  Doctrine  of  Price  v.  Ntal,  in  4  Harvard  Law  Review,  297. 
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that  there  were  no  special  circumstances  m  the  case  whidi 
took  it  out  of  the  general  rule  thus  stated.  It  may  be  as- 
sumed that  if  the  corporation  is  not  liable  to  one  who  has 
given  value  for  endorsed  certificates  to  whidi  an  en^loyee 
was  given  access^  the  same  principle  would  be  applied  to  the 
case  of  a  stockholder  who  without  negligence  gives  his  derk 
or  some  other  trusted  person  access  to  the  endorsed  certifi- 
cate. 

George  Wharton  Pepper. 

(To  DC  coDtinwcd./ 
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When  Mr.  Nelson,  to  whom  we  are  indebted  for  thk 
plirase,  published  his  Abridgment  in  1725,  the  Year  Bodes 
had  gone  out  of  fashion*  Mr.  Nelson  accordmgfy  deems 
the  disapproval  which  Lord  Venilam  expressed  as  to  abridg- 
ments to  be  due  to  the  fact  that  tliey  were  abridgments  of  the 
Year  Books,  so  he  went  to  Fitzherbert  and  Brooke  that  his 
work  might  not  suffer  from  having  come  from  so  fantastic 
a  sottrce.  But  unfortunately  for  his  theory,  the  Abridg- 
ment which  bears  the  name  of  Nelson,  and  which  does  not 
abridge  cases  from  the  Year  Books,  is  far  less  favorably 
known  than  those  which  drew  their  cases  from  that  despised 
collection.  In  spite  of  their  having  thus  fallen  into  disfavor 
they  continued  to  be  used  and  sometimes  cited  by  men  who 
cared  rather  to  know  what  the  law  really  was  than  what  it 
was  said  to  be.  In  so  well  known  a  case  as  that  of  Lumley 
V.  Gye^  they  were  freely  cited  and  relied  upon,  G>leridge» 
J.,  saying,  **  Whatever  may  be  said  of  the  uncertainty  and 
often  conflicting  nature  of  the  decisions  of  the  Year  Books, 
and  however  we  may  now  smile  at  some  of  the  reasonings 
of  the  judges,  .  .  .  they  seem  to  me  satisfactorily  to  estab- 
lish the  principle" — i.^.,the  principle  which  he  was  expound- 
ing. In  this  country  we  cannot  be  said  to  have  ever  wholly 
neglected  them.  Yet  even  Mr.  Wallace,  after  writing  about 
them  so  entertainingly,  almost  tenderly,  went  on  to  say  in 
his  famous  book  about  the  Reporters,  which  was  published 
more  than  fifty  years  ago,  that,  **  taken  with  the  fact  that 
much  of  their  learning  has  long  since  passed,  with  the  per- 
sons who  possessed  it,  to  the  land  where  al!  things  are  for- 
gotten, it  is  not  probable  that  in  their  present  form  they  will 
again  be  read,  though  of  course  they  will  always  be  occasion- 
ally referred  to."  *  He  too  thought  them  out  of  fashion, 
though,  unlike  Nelson,  he  was  rather  inclined  to  regret  than 

*  2  Blackburn  and  Ellis,  216,  1853;  22  L.  J..  N.  S.,  Q.  B.  463. 
'Wallace:    The  Reporters,  page  13,  2d  cd.,  1845. 
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rejoice  in  what  he  fdt  to  be  an  undeniable  fact.  For  some 
years  past,  however,  there  has  been  a  tendency  to  return  to 
the  Year  Books  as  die  deep  spring  from  which  flow  the  liv- 
ing waters  of  the  common  law.  The  study  of  case  law  as  it 
is  now  followed  in  the  greater  universities  has  given  rise  to 
a  class  of  men  who  have  become  so  habitusUed  to  getting 
their  law  at  first  hand,  as  it  were,  to  going  to  the  sources 
and  the  roots  of  things,  that  when  tliey  turn  from  their  active 
practice  or  their  lecture-rooms  to  write  an  essay,  or  a  mono- 
graph, or  some  such  monumental  work  as  Mr.  Thayer^s 
'"  Treatise  on  Evidence  at  the  G>mmon  Law/'  we  find  them 
making  sudi  a  free  and  liberal  use  of  the  Year  Books  as  to 
bring  these  old  reports  at  once  bade  to  the  importance  thqr 
once  seemed  to  have  lost  forever.  But  talent  even  such  as 
these  men  possess  cannot  wholly  rdieve  the  Year  Books  of 
the  stigma  whidi  has  been  cast  upon  them,  for  when  the 
student's  research  has  led  him  to  sedc  these  first  reports,  and 
when  he  has  found  the  case  for  which  he  was  searching,  he 
has  also  often  found  that  it  is  so  obscure  as  to  language,  so 
uncertain  as  to  facts,  or  so  contradictory  as  to  the  l^;al  prin- 
ciple for  which  he  has  understood  that  it  was  the  chief  sup- 
port, that  he  was  willing  to  agree  with  any  adverse  opinion  in 
regard  to  them  which  might  happen  to  come  to  his  notice  In 
such  a  case  he  seems  generally  to  have  been  content  to  blame 
the  obsolete  language,  the  poor  pleading,  or  the  incompetent 
justices.  He  does  not  seem,  except  possibly  in  very  rare  in- 
stances, to  have  felt  that  he  might  be  the  victim  of  poor  pub- 
lishing, poor  printing,  and  poorer  editing.  He  took  the  law 
to  be  as  it  was  stated,  or  he  formed  an  extremdy  poor  opin- 
ion of  the  petty  pleaders  who  apparently  did  not  know  what 
they  were  talking  about  There  were  also  a  large  dass  of 
men,  and  even  in  these  last  few  years  of  enlightenment  there 
may  still  be  a  few,  to  whom  it  made  very  little  difference 
what  the  Year  Books  said;  who  wanted  to  know  only  how 
the  latest  case  ''  went ; "  who  read  digests  and  did  not  share 
Lord  Coke's  opinion  that  **  Compmdia  sunt  dispendiaJ* 
Even  those  who  loved  the  old  law  and  yet  found  it  so  unsatis- 
factory were  content  to  accept  the  Year  Books  as  they  stood, 
and  Mr.  Wallace  says,  **  The  only  edition  now  mudi  known. 
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or  that  anybody  but  an  antiquary  of  antiquaries — ^who  would 
go  *  beyond  beyond' — ^would  care  to  possess  is  the  one  al- 
ready referred  to, — that  of  Sergeant  Maynard, — ^which  be- 
gins with  Edward  I  and  appeared  in  i678-8a''    He  himself 
would  have  gladly  gone  ''beyond  beyond,"  but  he  never 
hoped  to  see  the  time  when  anyone  else  would  care  to  jour- 
ney into  such  dim  regions.    For  a  time  there  were  those  who 
thought  that  this  country  would  take  the  lead  in  giving  us  a 
new  and  authoritative  edition  of  the  Year  Books^  for  it  had 
begun  to  be  known  that  this  edition  of  1678-80  was  very 
corrupt,  not  even  so  correct  as  other  editions  previously 
printed,  and  a  desire  for  something  better  than  even  the 
older  and  incomplete  editions  was  springing  up  here  and 
there.    But  it  is  England  and  the  Seldcn  Society  which  have 
given  us  the  first  translation  in  whidi  the  old  printed,  text 
has  been  compared  with  that  of  the  manuscripts  whidi  have 
been  so  long  reposing  in  the  libraries  of  Cambridge,  Oxford, 
Lincohi's  Inn,  and  the  British  Museum.    It  is  some  months 
since  the  volume,  containing  a  translation  of  less  than  one- 
fourth  of  the  cases  in  what  has  been  known  as  ''  Maynard,** 
was  published.     It  contains  cases  in  the  first  and  second 
years  of  Edward  II,  and  is  preceded  by  a  most  delight- 
ful preface  by  Mr.  Maitland,  in  which  he  says :    ''  Are  they 
not  the  earliest   reports,   systematic   reports,   continuous 
reports,  of  oral  debates?    What  has  the  whole  world  to  put 
by  their  side?     In  1500,  in  1400,  in  1300,  English  law- 
yers were  systematically  reporting  what  was  said  in  court 
Who  else  in  Europe  was  trying  to  do  the  like— to  get  down 
on  paper  or  parchment  the  shifting  argument,  the  retort,  the 
quip,  the  expletive?''    "  Often  have  we  been  told  to  sedc  in 
Roman  Law  the  dues  that  will  guide  us  through  the  English 
maze.    It  is  high  time  that  the  converse  and  complementary 
doctrine  were  preached,  and  it  is  safe  to  prophesy  that  some 
day  a  great  expositor  of  Roman  legal  history  will  express 
his  profotmd  gratitude  to  the  English  Year  Books.'* 

Later,  when  Mr.  Maitland  is  giving  us  a  most  luminous 
and  learned  dissertation  on  the  language  of  these  Year 
Books,  he  even  has  a  good  word  for  that  which  has  been  so 
much  maligned,  so  much  abused.   As  a  final  word  in  extenu- 
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ation  of  its  faults  he  says:    **  We  shall  have  to  admit  that 
with  all  its  faults  this  Anglo-French  enabled  our  lawyers  to 
think  out  a  system  of  rules  which  sinned  rathe'  on  the  side 
of  subtlety  than  on  that  of  rudeness,  and  to  develop  a  sdicnoe 
of  technical  concepts  which  were  durable  enough,  and,  it 
may  be,  but  too  durable.    The  language  which  did  this  de- 
serves respectful  treatment/'    This  respectful  treatment  it 
has  not  generally  received.    **  Law  French*'  is  spcken  of  as 
if  it  were  the  same  in  the  days  of  Edward  II  and  at  the  time 
of  the  Restoration  or  the  Revolution,  when  it  had  reaOjr 
become  the  ''jargon"  or,  as  Mr.  Maitland  calb  it,  ''the 
slang"  of  the  courts;  when  men  spoke  it  without  under* 
standing  it,  and  when  men  hearing  it  witliout  understandings 
it  naturally  thought  it  incoherent  and  incomprehensiUe.    To 
read  the  language  of  one  Year  Book  easily  is  not  necessarily 
to  be  able  to  read  the  Year  Book  of  one  hundred  years  later 
with  equal  ease;  the  language  grows,  gets  more  English, 
but  is  not  more  comprehensible  for  that,  shows  new  and 
more  perplexing  abbreviations,  is  more  puzzling  altogclher. 
The  hiunan  element  also  has  a  large  share  in  its  diaiigca. 
No  one  knows  who  first  began  to  report  the  cases  collected  in 
the  Year  Bo6ks;  no  one  knows  who  continued  them.    It 
used  to  be  boldly  stated  that  they  were  official  publications^ 
This  is  no  longer  thought  plausible,  but  we  are  left  without 
a  theory  except  that  of  private  enterprise,  and  tfuit  enter- 
prise not  of  one  man  but  of  many,  who  took  down  tlie  cases 
in  court  for  their  own  use  and  thereafter  printed  diem,  or 
gave  others  leave  to  print  them.    This  is  doubtless  flie  rea- 
son for  wliat  may  be  called  the  mannerisms  of  the  variotis 
books,  or  the  difference  in  the  reporting  for  one  term  from 
that  of  another,  though  both  may  be  in  the  same  Year  Book 
and  both  of  periods  very  near  together.    Each  derk  had  his 
own  way  of  reporting,  of  abbreviating,  of  speUii^  abov^d 
all.    Some  could  not  hear  clearly  and  said  so,  some  could  not 
think  clearly  but  did  not  say  so.    All  this  had  its  effect  on 
the  language  as  it  has  finally  come  down  to  us  through  the 
hands  of  many  copyists  and  printers,  careful  and  careless, 
putting  in  much  that  did  not  belong  in  a  sentence  and  leaving 
out  much  that  did.    All  this  we  used  to  know  in  a  manner; 
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it  was,  at  least,  reasonable  to  believe  it  Since  Mr.  Mait- 
land  has  given  us  this  book  of  his  we  know  that  we  were 
right  The  manuscripts,  defective  as  they  themselves  are, 
witli  many  of  the  same  things  to  be  said  about  them  that 
we  have  said  of  the  printed  volumes,  have  supplied  the 
words  and  sentences  which  were  wanting  to  complete  -the 
sense  of  many  a  case;  have  showa  us  where  the  clerk  used 
wrong  letters,  or  the  printer  changed  one  word  into  another 
like  it  in  looks  but  utterly  unlike  it  in  meaning,  if,  indeed, 
it  had  the  good  fortune  to  have  any  meaning  at  all.  We  find 
that  the  ''  existing  printed  text  of  this  Year  Book  (May- 
nard)  is  too  bad  to  be  understood,  and  therefore  too  bad  to 
be  tolerated."  We  are  told  that  '*  with  imperfect  material 
and  inadequate  exploration  and  defeaive  knowledge  we 
have  substituted  sense  for  nonsense  in  about  three  cases  out 
of  every  five."  Anyone  who  will  take  the  trouble  to  read 
Mr.  Maitland*s  edition,  comparing  it  word  for  word  and 
line  for  line  with  the  older  printed  text,  will  have  no  occasion 
to  dissent  from  this  statement  We  are  shown  the  necessary 
emendations  it  was  found  must  be  made  in  the  first  ten  cases 
translated  as  examples  of  the  way  in  which  these  correctk>ns 
turn  the  nonsense  of  the  old  text  into  the  perfectly  clear  sense 
of  the  new.  It  would  be  equally  easy  to  take  any  other  ten 
cases  in  the  book  and  show  the  same  thing.  Everywhere  we 
find  -words  which  have  no  meaning,  phrases  occult  as  any 
oracle,  conclusions  which  cannot  be  drawn  from  any  pre- 
vious statement  In  some  cases  the  printer  has  omitted 
entire  lines  from  the  cases^  notably  an  anonymous  case 
which  is  quite  well  known,  having  been  cited  by  Coke,^  who 
says  ''  sed  non  est  lex.*'  A  late  note  in  one  of  the  rnanu- 
scripts  from  the  British  Museum  also  declares  it  not  to  be 
the  law,  so  we  see  that  the  error  was  noted  at  a  very  early 
date.  The  case  is  dear  enough  as  emended  by  the  manu- 
scripts, but  the  omissions  in  the  old  text  made  it  quite  unin- 
telligible in  parts.  In  another  case  a  stain  in  the  manuscript 
having  obliterated  a  space  on  the  page,  the  words  which 
should  have  been  inserted  in  the  space  are  left  blank  in  the 

'Coke,  7  Inst  34s. 
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old  version  (page  17),  leaving  also,  as  a  matter  of  course, 
a  blank  in  the  meaning.  The  new  version  gives  us  the  blanks 
filled  up  from  the  manuscripts.  In  many  cases  the  change 
of  a  word  in  a  sentence  from  its  original  form  to  a  word 
with  quite  a  different  meaning  has  rendered  the  whole  case 
unintelligible,  such  as  the  change  which  gives  us  vicint,  a 
word  with  no  meaning,  when  we  should  have  bier,  a  word 
which  has  the  very  definite  meaning  of  wish  or  intend. 
Changes  like  that  of  nous  to  vous  or  vous  to  nous  are  fre- 
quent, while  the  frequent  insertion  or  omission  of  the  nega- 
tive ne  renders  the  decision  in  the  case  a  matter  of  doubL 
The  elision  of  the  definite  article  has  led  to  a  habit  of  attach- 
ing the  remaining  /  to  the  first  letter  of  the  next  word,  giving 
us  La  tourne  for  F  attounie,  V  peel  for  V  appeel^  and 
similar  changes  which,  while  easy  enough  to  distinguish 
apart  from  the  context,  add  very  much  to  the  confusion  of 
the  abbreviated  and  sometimes  confused  text  These  few 
instances  may  be  sufficient  to  indicate  some  of  the  difficulties 
the  average  lawyer  has  to  deal  with  when  he  undertakes  to 
turn  to  the  Year  Books  for  his  law.  He  may  be  a  good 
Latinist,  he  may  have  a  familiar  acquaintance  with  modem 
French,,  he  may  even  have  taken  up  the  study  of  the  Norman 
French,  but  notwithstanding  all  this  he  will  still  only  be  able 
to  guess  at  his  law  when  he  reads  his  standard  edition.  Mr. 
Maitland  is  surely  right  when  he  says  that  the  men  are  dead 
who  were  so  familiar  with  the  old  pleading  that  they  had  a 
right  to  guess  at  what  the  judges  should  have  said ;  tiie  con- 
clusions to  which  they  would  have  been  **  chaced." 

There  should  be  no  need  for  any  further  plea  than  Mr. 
Maitland  makes  in  his  preface  for  the  proper  printing  of  the 
Year  Books.  Yet  how  many  of  the  l^^l  fraternity  of  this 
country"  have  read  this  preface?  Of  the  six  copies  of  the 
Selden  Society's  publication  taken  in  Philadelphia  three  are 
taken  by  libraries,  so  there  remain  three  individual  members 
of  the  bar  of  this  city  who  have  sufficient  interest  in  an  enter- 
prise of  this  sort  to  support  it  by  a  subscription.  There  are 
eleven  subscribers  in  New  York,  twelve  in  Boston,  two  in 

*  Maitland,  Introduction  to  Year  Book  Series,  page  8Sl 
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Oiicago.    Tliough  the  libraries  in  each  of  these  places  would 
add  from  three  to  six  more  to  the  number  of  subscribers* 
yet  it  is  evident  that  in  the  United  States  the  proportion  of 
lawyers  who  are  likely  to  become  enthusiastic  from  a  perusal 
of  Mr.  Maitland*s  preface  is  very  smalL    This  being  so* 
those  who  have  read  it  may  be  permitted  to  add  a  few  words 
iO  his  more  eloquent  plea.    For  is  he  not  right?    Have  we 
not  here  ''  a  precious  heritage*'  if  only  we  could  disinter  it 
from  the  dust  of  six  hundred  years,  clear  it  from  the  dibris 
of  the  dead  centuries  which  conceal  its  true  form  much  as 
the  little  shops  and  dwellings  of  the  middle  ages  surrounded 
and  concealed  the  noble  proportions  and  the  beauty  of  form 
of  the  Gothic  cathedrals.    Is  it  not  because  of  these  excres: 
cences  and  superimposed  defects  that  men  have  shunned 
them  and  despised  them?    If  Nelson  could  say  they  were 
''a  rhapsody  of  ancient  law/'  yet  in  that  phrase  some  of  the 
antique  flavor  still  survives;  but  after  him  came  men  who 
looked  upon  the  black  letter,  the  strange  symbols,  the  long 
pages  of  unbroken,  and  to  them  undecipherable,  print,  and 
they  turned  away  with  disgust;  no  longer  a  '"  rliapsocfy/* 
but  a  "  jargon''  it  had  become  to  them,  and  they  passed  it  by 
with  contempt     But  yet  there  were  men  like  Wallace  of 
"  The  Reporters"  who  knew  them  well  and  found  in  them 
"  an  infinite  variety."  To  him  they  were  no  dim  mine  of  for- 
gotten knowledge  from  which  some  infinitesimal  nugget  of 
legal  silver  might  perchance  be  brought  to  light.    He  found 
in  them  wit  and  wisdom,  quaint  anecdote  and  grim  satire. 
He  saw  them  as  they  are,  a  picture  of  the  times,  in  which 
the  lord  of  the  manor  comes  into  court  to  complain  that  his 
last  presentment  to  a  benefice  has  been  set  aside;  the  tenant 
complains  of  the  taking  of  his  cows  and  his  calves  and  the 
damage  done  to  his  growing  com;  the  lady  abbess  comes 
upon  the  levying  of  a  fine  and  is  strongly  suspected  of  fraud, 
but  clears  herself;  the  city  merchant  goes  out  of  London 
and  falls  among  thieves,  and  the  justices  imply  that  it  is 
good  enough  for  him  for  not  staying  at  home  like  a  good 
dtizen;  the  parson  is  complained  of  for  breaking  a  close, 
cutting  the  shoots  of  trees  and  carrying  them  away,  but  the 
parson  says  it  was  his  common  which  they  were  trying  to 
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enclose  (a  frequent  complaint) ;  executors  wrongfully  re- 
tain the  estate  they  have  in  charge,  and  women  and  children 
wander  through  the  pages,  appearing  one  after  the  otfier  to 
claim  their  rights,  to  sue  for  redress,  to  ask  that  injustice 
may  not  be  done  to  the  widow  and  the  fatherless.  Martin 
Haywood  and  Ellen  his  wife  complain  that  the  prioress  of 
Kelham  has  unjustly  disseized  them  **  of  a  diamber  and  of  a 
corody  to  be  taken  in  the  priory  of  the  said  prioress,  to  wit, 
of  seven  loaves  a  week,  the  price  of  eadi  being  one  half- 
penny, and  of  four  gallons  and  a  half  of  beer,  price  four- 
pence,  and  of  two  dishes  of  flesh  on  every  flesh  day,  die 
price  of  each  one  penny,  and  on  fish  days  of  one  dish  of  fish, 
the  price  being  one  halfpenny/'  They  are  not  able  to  show 
title  and  the  prioress  goes  without  day,  but  we  have  had 
an  intimate  glimpse  into  the  domestic  life  of  Ae  times.  It 
is  a  rural  and  an  agricultural  life  which  is  shadowed  fortfi 
in  these  cases  of  six  hundred  years  aga  The  merdiant 
rarely  appears,  and  when  he  does  we  have  found  tiiat  he  it 
maltreated  if  he  ventures  into  his  '"  villein  nest**  and  has  a 
hard  time  to  get  back  to  his  safe  city  streets.  The  suits 
are  for  lands  and  cattle,  for  damage  in  another^s  dose,  for 
dower,  for  all  sorts  of  matters  which  have  to  do  with  in- 
terests  in  land.  In  Maynard  we  rarely  have  to  do  with  any 
sort  of  crime  We  have  one  writ  of  imprisonment  (page 
56)  where  ''  A  beat  a  woman  so  that  she  died,^  the  son 
raised  the  hue  and  cry,  the  bailiff  arrested  him,  and  the 
**  coroner  came  to  see  what  had  happened,  and  A  was  found 
guilty,  and  the  common  fame  was  that  he  had  killed  her, 
and  therefore  B  arrested  him,  as  well  he  might**  There  is 
a  case  of  felony  (page  42)  in  which  the  murderer  goes  frec^ 
but  the  murdered  man's  brother  goes  to  prison  for  having 
sued  the  appeal  when  his  elder  brother  was  living.  The 
judge  said  he  '"  must  have  prison  and  penance  too,  but  that 
it  ought  not  to  be  very  grievous.**  The  lawyers  do  not  hesi* 
tate  to  plead  that  a  decision  adverse  to  their  clients  will  be  a 
very  grievous  hardship.  ''  Llewellyn  is  a  poor  man,  and  has 
not  wherewithal  to  live  except  these  services,**  or  **  It  would 
be  a  great  hardship  if  he  were  not  received**  (page  28). 
**  He  is  a  poor  man  who  knows  no  law**  (our  version  has  it 
''  a  poor  woman**)  **  and  he  prays  you  to  tell  him  what  estate 
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he  ought  to  have'*  They  say  to  each  other  **  Vous  dites 
Ulent/'  which  Mr.  Maitland  renders ''  You  uDc  at  raridom," 
a  translation  seeming  to  catch  the  meaning  of  this  phrase, 
which  is  one  of  those  admitting  of  a  variety  of  renderings. 
It  is  in  these  phrases  whidi  do  admit  of  more  than  one  read- 
kig  that  we  get  the  vahie  of  such  a  translation's  this.  We 
are  allowed. to  retain  the.flavor  #f .Uk  4ld:la«ga^ge,iils 
homeliness  and  directness,  while  we  are  kq>t  wAh  suffieieat 
strictntss  to  At  text  The  old  fashion  of;giiessiqg  at  die 
meaning  is  no.  longer  to  be  tolerated,  but  we  are  not  asked 
to  frown  upoti  the  more  picturesque  rendering  simply  be- 
cause it  is  pleasing.  We  are  given  the  truth  as  nearly  as  it 
can  be  ascertained  by  one  deeply  learned,  conscientious, 
painstaldi^,  and  we  also  have  the  good  fortune  to  have  it 
given  to  us  by  one  who  realizes  that  truth  is  no  less  true 
lor  being  >attnicttTe. 

These  who  love  the  law  and  are  ^uudous.  that  its  course 
should  beukcpt.4Nire  from  its  very  soncce  will  greet  sudi 
works  as  this  witlvgratitude;  those  who  have  not  cared  to 
pore  over  the  blade,  letter  and  the  obscure  language  of  the 
old  Maynard,  yet  who  care  for  the  historical  devdopment 
of  the  law,  will  find  here  laid  before  them  a  fasdnating 
study;  and  those  who,  like  the  writer,  have  guessed  and 
bhmdered  through  the  old  text  will  welcome  the  new  with 
enthusiasm,  for  we  see  now  that  it  was  not  wfaoHy  our  own 
ignorance  of  the  old  law,  the  old  pleadings,  or  oiir  failure  to 
penetrate  the  mysteries  of  the  okl  language  whidi  made  our 
task  at  times  so  hopeless.  Added  to  the  burden  of  our  own 
ignorance  were  the  slips,  the  mistakes,  the  hundred  and  one 
little  mischances  which  overtake  a  manuscript  in  the  handf 
of  tfae.deiic  and  the  printer.  We  may  stillsigh  a  little  when 
welooknpon  themany  pages  of  the^Maynard  still  to  be  freed 
from  its  errors,  the  ten  great  volumes  of  the  renuiining 
Year  Books  whidi  have  as  yet  received  no  light  upon  tfieir 
pages,  but  we  need  no  longer  look  upcm  them  wnth  reproadi 
for  thdr  errors  or  so  overwhelming  a  feeKng  of  our  own 
defects.  We  know  diat  some  day  thdr  crooked  pages  will 
be  made, plain  to. us,  and  that  the  puzzles  we  have  been 
miable  to  dedpher /will .  be  explained. 

Margaret  Center  KUngelsmiih. 


THE   LIMITATIONS   OF   THE   ACTION   OF    AS- 
SUMPSIT AS   AFFECTING  THE  RIGHT 
OF  ACTION   OF   THE   BENEFICIARY. 

"  I  take  it  that  the  ancient  notion  ahout  the  want  of 
Consideration  was  for  the  sake  of  Evidence  only."— 
Lord  Mansfield  in  PUians  &  Rose  v.  Van  Mierop 
&  Hopkins^  3  Burrows  at  page  1669  (1765). 

**  The  true  interest  of  the  topic  of  Procedure  is  de- 
rived, from  the  manner  in  which  the  tribunals  have 
contrived  from  time  to  time  to  dfect  changes  in  the 
substance  of  the  law  itself,  under  cover  of  merely 
modifying  the  methods  by  which  it  is  enforced."— 
Holland:  *' Elements  of  Jurisprudence*'*  ch^  xr. 
page  267  (1888). 

"  But  when  the  court  was  informed  that  the  andent 
form  was  such,  then  they  changed  their  opinion  and 
awarded  the  writ  good,  and  resolved,  that  common 
course  makes  a  law,  although  now,  as  it  was  there 
said,  perhaps  reason  willeth  the  contrary;  but  thoe 
the  Justices  said,  we  cannot  change  the  law  now,  for 
that  would  be  inconvenient,  and  therewith  agrees 
Long  5  £4  I,  where  it  is  said,  that  the  course  of  a 
court  makes  a  law."— S'/aJr'i  Case^  4  Rq».  (93)9  44 
Eliz. 

Modem  English  law»  in  a  familiar  line  of  decisions  since 
the  year  1724,  has  pronounced  against  the  right  of  a  third 
person/ not  a  party  to  a  contract,  to  maintain  an  action  of 
assumpsit  upon  the  contract,  even  though  it  was  made  for 
his  benefit* 

Upon  examination  of  these  cases,  Ihe  following  ques- 
tions are  presented: 

Is  there  any  substantive  right  by  which  the  beneficiaxy 
of  a  contract  can  enforce  it  apart  from  the  action  of  as- 
stunpsit? 

Is  the  denial  of  the  beneficiary's  right  in  the  English 
cases  of  assumpsit  due  to  a  judicial  denial  of  the  existence 

^Crow  V.  Rogers,  i  Strange,  59a  (1724);  Price  v.  Easton^  4  Bam. 
and  Ad.  433  (1833);  Tweddle  v.  Atkinson,  i  B.  and  S.  393  O861): 
Empress  Engineering  Co,,  16  Chancery  Div.  125,  129  (1880),  Re 
Rotherham  Alum  and  Chemical  Co,,  25  Ch.  Div.  at  rage  ill  (1893); 
Cleaver  v.  Mutual  Reserve  Fund  Life  Association,  1  Q.  B.  147  (1890). 
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of  such  a  substantive  right;  or  is  the  inability  of  the 
bencficiaiy  to  recover  in  the  English  decisions  due  in  reality 
to  certain  technicalities  of  procedure  or  of  substantive  lav 
incident  to  the  action  of  assumpsit  itself? 

If,  apart  from  assumpsit,  there  is  such  a  substantial  right 
of  a  beneficiary,  what  is  its  basis,  its  scope,  and  its  limita- 
tions, and  in  what  formal  procedure  is  it  enforceable? 

**  Whatever  disadvantages  the  English  law  on  the  ques- 
tion may  have,  it  has  at  least  the  merit  of  definiteness.  A 
beneficiary  has  no  legal  rights."  •  That  the  English  judicial 
conscience  finds  satisfaction  in  this  conclusion  may  be  seen 
from  the  exclamation  of  Crompton,  J. :  **  It  would  be  a 
monstrous  proposition  to  say  that  a  person  was  a  party  to 
the  contract  for  the  purpose  of  suing  upon  it  for  his  own 
advantage,  and  not  a  party  to  it  for  the  purpose  of  being 
sued."* 

That  the  English  courts  in  preventing  this  monstrosity 
have  not  sacrificed  any  cherished  English  judicial  principle 
appears  from  the  repeated  assurances  of  the  English  judges 
that  the  benefidary  cannot  recover  because  he  is  ^  a 
stranger  to  the  consideration,"  and  because  ''he  is  not  a 
party  to  the  contract"  * 

Unfortunately,  however,  for  legal  uniformity,  the  mon* 
strosity  of  the  proposition  that  a  person  may  be  entitled  to 
sue  on  a  contract  without  being  himself  liable  to  suit  thereon 
has  hardly  shocked  any  judicial  consciences  outside  of  Eng- 
land. G>ntinental  Europe  has  in  many  codes  recognized  die 
right  of  action  of  the  beneficiary.*  The  Supreme  Court  of 
the  United  States  has  said  that  ''  The  right  of  a  party  to 
maintain  assumpsit  on  a  promise  not  under  seal  made  to 
another  for  his  benefit,  although  much  controverted,  is  now 
the  prevailing  rule  in  this  country."  • 


'"Contracts  for  the  Benefit  of  a  Third  Person,'*  by  Samuel  Willti- 
ton,  XV  Harvard  Law  Review,  774  (1902). 

^Twiddle  V.  Atkinson^  I  Best  and  Smith,  398  (1861). 

^Prici  V.  Easton,  4  Barn,  and  Ad.  433  (1833) ;  Thomas  v.  Thomas^ 
2  Ad.  and  El.  N.  S.  851.  859  (1842). 

•"  Contracts  for  the  Benefit  of  a  Third  Person  in  the  Civil  Law,**  by 
Samuel  Williston,  xvi  Harvard  Law  Review,  43  (1902). 

^Hcndrick  v.  Lindsay^  93  U.  S.  143  (i97^). 
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Some  American  states  by  code  provisions  have  conferred 
rights  of  action  on  the  beneficiary  in  certain  enumerated 
instances,  notably  in  contracts  of  life  insurance.^  Other 
American  States  by  their  judicial  interpretation  of  the  com- 
mon law  have  declared  the  right  to  exist  under  certain 
conditions  and  restrictions.* 

It  is  safe,  therefore,  to  assume  as  an  abstra<*t  proposttioiit 
and  aside  from  the  technicalities  of  procedure,  that  modera 
commercial  sentiment  outside  of  England  is  in  favor  of 
effectuating  the  intention  of  the  contracting  parties  who  have 
attempted  to  confer  rights  on  a  third  party  in  respect  ai 
their  contract 

Any  system  of  contract  law  which  undertakes  to  say  that 
A  cannot,  under  any  circumstances,  contract  with  B  so  that 
C,  who  by  the  contract  is  to  be  braeficially  affected  by  B^s 
performance,  cannot  enforce  his  performance,  when  A  ceases 
to  desire,  and  hence  is  unwilling  to  oompd  B's  performanoe^ 
and  C  has  therefore  become  the  only  person  interested  in  it^ 
occupies  an  antipodal  position  with  respect  to  the  juiiqiriK 
dence  of  modem  civilized  commercial  statesL 

Such  is  the  position  of  English  law  at  the  present  day. 
Such,  consequently,  is  the  position  of  the  law  in  those  Amen* 
can  states  which  are  content  to  follow  English  preoedente. 
In  other  states  the  right  of  action  is  granted  to  the  bene- 
ficiary, but  in  language  that  is  unmistakedly  apologetic,  rec* 
ognizing  the  English  principle  and  limiting  the  Amoricaii 
exceptions  to  certain  circumstances  supposed  to  be  peculiar. 
Of  this  so-called  American  rule  it  has  been  truly  said  by 
Pollock  that ''  there  does  not  seem  to  be  any  general  agree- 
ment as  to  its  reason  or  its  precise  extent"  * 

Altogether,  the  hope  of  any  uniformity  of  decision  in 
America  is  rapidly  reaching  the  vaaishing  points  Thatr 
various  courts  of  common-law  origin,  professedly  expound- 
ing and  administering  that  law,  should  reach  not  only  cofb* 
trary  conclusions  on  this  problem,  but  conclusions  involving 

**' Contracts  for  the  Benefit  of  a  Third  Person,"  by  Sunnd  Wil* 
Itston,  XV  Harvard  Law  Review,  fuige  778,  (l^ca). 
•"lb.,  pages  778.  779^  780,  781. 
'  Pollock  on  Contracts,  7th  ed^  page  sis* 
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fundamentally  antagonistic  concq>tions  of  the  doctrine  of 
oonsideratton,  provokes  the  inquiry,  whether  the  common* 
law  00  the  subject  has  ever  been  investigated,  asoertainedt 


It  has  been  repeatedly  said  that  the  beneficiary  can  have 
no  right  of  action  because  of  the  doctrine  of  eonsiderationt 
CHT.  to  put  the  stalenent  more  expfioitly*  tfasftihe 
consideration  requires  tlie  plaintiff  to  have  furnished  the  i 
sideration  and  also  to  be  the  promisee.  As  the  beneficiary 
does  not  fulfil  either  of  these  requisites,  therefore  he  cannot 


The  only  line  of  approach  in  investigating  the  common 
law  on  this  subject  lies  in  challenging  and  demanding  proof 
for  the  propositions  so  often  asserted  tint: 

(i.)  No  one  can  recover  on  a  contract  except  the 

person  who  furnishes  die  consideration. 
(2.)  No  one  can  recover  on  a  contract  exo^  the 


We  find  both  these  propositions  asserted  in  the  English 
decisions  in  die  action  of  assumpsit  That  die  foregoing 
two  propositions  are  invariably  discussed  solely  from  die 
stand*p(Mnt  of  the  action  of  assumpsit  is  apparent  from  die 
fblloMring  opinions  of  the  leading  text-writers.  There  is^ 
however,  no  consensus  of  opinion  among  text-writers  with 
req>ect  to  the  truth  of  both  propositions. 

Judge  Hare,  in  his  work  on  Contracts,  page  146,  says 
**  that  the  only  person  entitled  to  sue  on  a  contract  b  he  who 
burnishes  the  oonnderation.''  ^ 

Of  course,  such  a  rule  effectually  bars  any  action  by  a 
third  party  brought  to  enforce  a  contract  made  for  his  b«o- 
fit.  The  reluctance  of  this  learned  writer  to  admit  diat 
dus  *test  should  be  applied  remorselessly  tto  all  actions  of 

'*''It  is  a  well-established  rule  of  the  common  law  that  the  fifht 
of  action  lay  not  with  him  to  whom  the  promise  was  made  and  wlio 
would  have  been  benefited  if  it  had  been  kept,  but  with  the  party 
from  whom  the  consideration  moved  on  the  faith  of  the  promise  (citinf 
Pattison,  J^  in  Thomas  v.  Thomas).  .  .  .  The  rule  may  be  traced 
in  the  reports  from  the  origin  of  the  action  of  assumpsit  down  to  our 
own  times,  although  it  is  not.  infrequently  modified  or  superteded  by 
princii^s  which  the  cemunon  law  has  derived  from  equity  (cttiiv 
Bourne  t.  Masam,  i  Vtntris,  6).** 
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the  beneficiary  appears  in  his  concession  on  page  194,  that 
"  The  question  when  a  delivery  to  one  man  for  the  use  of 
another  will  confer  a  right  on  the  latter  is,  nevertheless^ 
one  of  the  most  difficult  and  doubtful  known  to  the  law.** 

Professor  Langdell  contends  that  no  person  can  enforce 
a  contract  except  the  promisee.^^  Such  a  rule,  if  true,  also 
defeats  the  right  of  action  of  the  beneficiary  where  he  is  not 
the  promisee.  But  obviously  the  two  theories  cannot  both 
be  correct.  If  the  only  requisite  of  a  right  to  enforce  a  con- 
tract is  to  have  furnished  the  consideration,  then  a  person 
may  enforce  a  contract  even  if  he  is  not  the  promisee.  In 
fact,  we  find  Judge  Hare  asserts  the  following  proposition — 
the  exact  contradictory  of  Professor  Langdell's — as  one  of 
the  arguments  for  the  contention  that  the  furnishing  of  the 
consideration  is  the  sole  test  of  the  right  of  action:  '*  If  A 
promised  to  pay  B  £1000  if  C  would  go  to  Rome,  and  C  took 
the  journey,  he  and  not  B  is  regarded  as  entitled  to  the  re- 
ward, and  to  compel  the  payment  of  it  by  suit''  '*  Leake 
interprets  the  doctrine  of  consideration  to  mean  that  al- 
though the  consideration  need  not  be  furnished  directly  by 
the  promisee,  yet  if  furnished  by  a  third  party  it  must  have 
been  furnished  at  the  promisee's  request^* 

Professor  Williston  admits  that ''  The  rule  that  considera- 
tion must  move  from  the  promisee  is  somewhat  technical, 
and  in  a  developed  system  of  contract  law  there  seems  no 
good  rea^n  why  A  should  not  be  able  for  a  consideration 
received  from  B  to  make  an  effective  promise  to  C"  **    Pro- 

"  Langdell,  Summary  of  the  Law  of  Contract,  sec  6a: 

"  A  binding  promise  vests  in  the  promisee,  and  in  him  alone,  a  rigjit 
to  compel  performance  of  the  promise,  and  it  is  by  virtne  of  this  right 
that  an  action  is  maintained  upon  the  promise.  In  the  case  of  a 
promise  made  to  one  person  for  the  benefit  of  another,  there  is  no 
doubt  that  the  promisee  can  maintain  an  action,  not  only  in  his  own 
name,  but  for  his  own  benefit  If,  therefore,  the  person  for  whose 
benefit  the  promise  was  made  could  also  sue  on  i^  the  oonseqacnce 
would  be  that  the  promisor  would  be  liable  to  two  actions.  In  truth, 
a  binding  promise  to  A  to  pay  $100  to  B  confers  no  right  upon  B  in 
law  or  equity.  It  confers  an  authority  upon  the  promisor  to  pay  the 
money  to  B,  but  that  authority  may  be  revoked  by  A  at  any  moment* 

''Hare  on  Contracts,  page  147. 

"  Leake  on  Contracts,  page  43& 

** "  Contracts  for  the  Benefit  of  a  Third  Person,"  by  Samnel  Willistoo, 
XV  Harvard  Law  Review,  page  771  (1902). 
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lessor  Williston,  however,  denies  the  right  of  action  of  the 
beneficiary  on  the  other  ground — *'  The  beneficiary  is  not  a 
party  to  die  contract,  and,  apart  from  some  special  principle 
governing  this  class  of  cases,  cannot  maintain  an  actioiL"  '* 

The  foregoing  presentation  of  the  attitude  of  well-known 
writers  is  sufiicient  to  show  that  so  far  as  the  question  is  a 
legal  and  not  an  equitable  question  they  all  attempt  to  solve 
the  problem  of  the  beneficiary's  right  of  action  by  the  aid 
of  the  doctrine  of  consideration  in  assumpsit,  i.e.,  as  a  ques- 
tion of  procedure  in  assumpsit  and  not  as  one  of  substantive 
law.  In  fact,  all  the  decisions  cited  on  the  right  of  action 
of  the  beneficiary  are  decisions  in  actions  of  assumpsit  or 
in  actions  on  the  case;  and,  hence,  these  decisions  turn  on 
the  English  doctrine  of  consideration,  and  are  controlled 
^id  limited  by  the  judicial  interi>retations  of  that  doctrine. 

The  citation  of  these  decisions  in  case  and  assumpsit  there- 
fore proves  nothing,  because  by  the  very  nature  of  sudi 
actions  they  rest  on  the  doctrine  of  consideration,  and  no 
one  v/lio  has  not  furnished  the  consideration,  or,  at  least,  no 
one  who  is  not  the  promisee,  has,  according  to  the  unaninxMis 
opinion  of  English  judges,  the  right  to  maintain  assumpsit 

The  real  question  is,  however,  a  much  broader  one.  Is 
there  any  substantive  right  of  action  conferred  by  the  com- 
mon law  on  the  beneficiary  of  a  contract  independent  of  as- 
sumpsit and  therefore  independent  of  the  doctrine  of  con- 
sideration, f.r.,  independent  of  his  having  furnished  the 
consideration  and  of  his  being  the  promisee? 

The  doctrine  of  consideration  was,  of  course,  tmheard  of 
in  England  until  the  reigns  of  Henry  VIII  and  Elizabeth, 
when  it  came  into  vogue  in  the  extension  of  the  action  on 
the  case  to  promises  pre\'iously  unenforceable.  **  The  name 
'consideration'  appears  only  about  the  banning  of  the 
sixteenth  century,  and  we  do  not  know  by  what  steps  it 
became  a  settled  term  of  art.''  '*  Outside  of  the  action  on 
the  case  and  its  derivative  assumpsit,  it  is  familiar  law  that 


*•"•  Contracts  for  the  Benefit  of  a  Third  Person,"  by  Samuel  Willis- 
ioiu  XV  Harvard  Law  Review,  page  773  (1902). 
^  Pollock  on  Contracts.  7th  ed,  page  17a 
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the  doctrine  of  consideration  was  never  recognized  and  had 
never  been  heard  of  or  applied 

But  the  right  of  action  of  the  beneficiary  was  an  estab- 
lished right  long  before  the  doctrine  of  consideration  existed. 
The  right  of  action  of  the  beneficiary  was  previously  recog- 
nized and  firmly  established  in  the  ancient  actions  of  dtbt 
and  of  account  years  before  the  rise  of  the  action  of  case  on 
''  promises."  The  doctrine  that  neither  case  nor  assumpsil 
would  lie  excq[>t  for  a  consideration,  and  finally  the  defini- 
tion of  consideration  as  consisting  in  a  detriment  suffered 
by  the  plaintiff  who  must  be  the  promisee  had  obviously  no 
place  in  the  action  of  debt  where  ''  there  was  no  theory  of 
consideration,  and  therefore,  of  course,  no  limit  to  either  the 
action  or  the  contract  based  upon  the  nature  of  the  oon- 
sideration  received.'*  *' 

The  development  of  consideration  in  assumpnt  in  rda- 
tion  to  the  rights  of  third  parties  will  be  discussed  later. 
We  shall  first  deal  with  dd>t  and  aocotuit,  where  conadaan 
tion  was  of  course  unknown,  and  examine  the  cases  givtog 
the  benefkiar}'  a  right  to  sue  in  those  actions. 

I.   THE    ACTIONS    OF    DEBT    AND    OF    ACCOUNT,    AND  THE 
RIGHT  OF  ACTION  OF  THE  BENEFICIAST. 

In  1368  (41  Ed.  Ill)  in  an  action  of  account,  the  facts 
were  that  the  plaintiff  had  bailed  to  the  defendant  ten 
pounds,  upon  condition  that  if  the  defendant  made  the 
plaintiff  an  assurance  of  certain  lands,  that  he  should  have 
the  ten  pounds,  and  that  if  he  did  not  make  assurance  at  a 
certain  day,  that  he  should  rebail  the  money  to  the  plaintiff. 
The  plaintiff  claimed  that  the  defendant  did  not  make  the 
assurance,  and  brought  a  writ  of  account  £or  the  mon^. 
The  question  was,  whether  plaintiffs  remedy  was  by  a  writ 
of  account  or  a  writ  of  debt.  Cavendish  (then  Sergeant) : 
"  If  I  bail  certain  moneys  to  you  to  bail  to  John,  he  shall 
have  writ  of  account  because  the  property  is  in  him  imme- 
diately when  you  receive  them  by  my  hand,  and  he  cannot 
have  account  by  writ  of  debt."    Tliis  assertion  of  Cavendish 

^  Holmes  on  the  Common  Law,  page  271. 
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was  unclial]enge<l,  and  he  speaks  of  it  as  (aniiliar  law.  The 
dispute  in  the  principal  case  turned,  of  course,  on  the  ques* 
tion,  in  whom  was  the  property  to  the  money  while  tt  was 
in  the  hands  of  the  bailee?  It  was  held  that  the  action  of 
account  would  lie  by  the  bailor  in  this  case  on  the  theory, 
of  course,  that  the  title  to  the  property  had  always  remained 
in  him.  The  contention  of  Cazrmiiih  wis,  ^  at  ^  Ime  ol 
the  bailment  the  property  was  in  htm  who  received  it,  and 
upon  condition  broken  the  action  accrued  to  him  who  bailedt 
to  demand  the  money  in  action  of  dAL**  TJiorfic^  Chief 
Justice  of  tilt  Common  Pleas,  thought  the  plaintiff  ooold 
have  either  writ  and  that;  therefore,  account  would  lie.^^ 

In  1405  (6  Hen.  IV),  in  the  Common  Pleas,  debt  was 
brought  to  recover  40s.  delivered  to  the  defendant  by  Aie 
lessee  of  a  manor  to  pay  to  the  plaintiff.  It  was  held  that  the 
proper  remedy  was  not  debt  because  **  there  is  no  contract 
bctuKcn  you"^^  Account  would  have  been  proper  had 
there  not  been  a  franktenement.  Hence  a  writ  of  annuity 
was  the  only  remc^. 

In  36  Hen.  VI  (1458),  Wangford's  language  shows  un- 
mistakably not  only  that  the  beneficiary  had  a  right  of  action, 
but  that  the  old  distinction  between  debt  and  account  to 
enforce  his  right  was  becoming  obliterated.  **  Sir,  I  grant 
willingly  that  this  is  a  good  plea ;  and  the  reason  is  because 
when  a  man  pays  to  another  certain  money  by  my  com- 
mandment to  my  '  oeps,*  if  he  who  receives  this  money  is 
unwilling  to  pay  me,  I  shall  have  a  good  writ  of  debt  or 
account  against  him,  and  in  that  way  I  will  have  my 
money."  •• 

In  1537  (28  Henry  VIH)  "  Montague  said:  "  For  in- 
asmuch as  a  man  has  received  money  and  has  not  employed 
and  bestowed  it  accordii^  to  the  trust  and  condition,  he  b 
a  guardian  of  the  same  money  to  my  use,  as  my  ddbtor  if 
I  will,  for  it  is  the  greater  prejudice  to  me,  if  I  choose  my 
action  of  debt,  thereby  I  shall  recover  only  the  bare  sum  that 

"*  Y.  B.,  41  Ed  III.  folio  10^  placitum  s» 
**  Y.  B.,  6  Hen.  IV,  folio  7,  placitam  53. 
»  Y.  B.,  j6  Hen.  VI,  S-s  at  bottom  Sfg. 
"  Dyer.  ws. 
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was  bailed,  but  if  I  bring  an  action  of  account  I  shall  le- 
cover  the  increase  and  the  profit  of  the  same  lent  And 
inasmuch  as  a  man  has  two  actions  given  by  the  law,  he 
can  choose  whichever  he  wishes." 

In  1587,  in  the  Queen's  Bench,  in  30  Eliz.,  in  an  action  of 
account  Andrews  et  ux.  and  one  Cocket  declared  against 
Robsert  that  he,  Robsert,  on  20  Aug.,  10  Eliz.,  was  the  re- 
ceiver  of  the  money  of  the  said  Cocket  and  ^n,  the  wife 
of  the  plaintiff  Andrews. 

"  It  was  found  by  special  verdict  that  the  10  Aug.,  10 
Eliz.,  one  M  gave  the  said  £100  for  the  relief  of  the  said 
Cocket  and  Ann  and  delivered  the  jsame  to  the  said  Wase, 
then  his  servant,  to  the  intent  he  should  deliver  it  to  the  said 
Robsert  for  the  relief  of  the  said  Ann  and  Cocket;  and  that 
he,  the  said  Wase,  did  deliver  it  to  the  said  Robsert  for  the 
relief  of  the  said  Ann  and  Cocket,  according  to  the  said 
intent" 

..."  It  was  adjudged  he  shall  be  said  to  be  thdr  re- 
ceiver, and  that  he  shall  account  with  the  said  then  plaintiffs 
for  the  said  £100." 

The  writ  of  account  was  allowed." 

In  1612  "  It  was  said  by  Cook,  C.  J.,"  in  Common  Pleas 
''  and  agreed  by  the  whole  court,  and  41  and  43  E.  3,  etc., 
that  if  a  man  deliver  money  unto  J.  S.  to  my  use,  tfiat  I 
may  have  an  action  of  debt  or  account  against  him  for  the 
same,  at  my  election.''  •■ 

In  1624,  in  23  Jac,  an  action  of  debt  was  brought  by  one 
Harris  against  one  Peter  De  Bervoir  "  supposing  that  one 
Squire  delivered  to  the  defendant  £100  to  pay  to  the  plain- 
tiff, and  that  he  had  not  paid  it  to  the  plaintiff:  wherefore 
he  brought  this  action.  After  verdict  upon  %\on  debet,  it 
was  moved,  in  arrest  of  judgment,  that  debt  lies  not;  for 
there  never  was  any  contract  betwixt  the  plaintiff  and  de- 
fendant, nor  any  deliver)^  of  the  money  by  the  plaintiff  to 
the  defendant,  and  therefore  no  action  of  debt  lies;  yet  pcr- 
adventure  he  might  have  account  upon  this  receipt;  but  no 
other  action.''    The  precedent  36  Hen.  VI,  pi.  10,  and  39 

«■  CiO.  Eliz.  82,  Robsert  v.  Andrews  (1857). 
'^  Clark's  Case,  Godbolt,  210  (l6is). 
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Hen.  VI,  pi.  44,  were  cited  by  die  plaintiff  to  the  effect ''  that 
cesty  que  use  the  delivery  is  made  may  have  debt  or  account 

''  And  of  that  opinion  wete  Doderidge  and  Lea:  where- 
fore rule  was  given  that  judgment  should  be  entered  for 
the  plaintiff,  unless  other  cause,  etc"  ^ 

In  1638,  in  13  Charles  I,  we  have  this  case:  ''  If  A,  who 
is  the  uncle  of  B,  an  infant,  gi\'es  £12  to  J.  S.  to  educate 
B,  the  infant,  and  in  consideration  thereof  J.  S.  promises 
to  educate  B  and  also  at  his  majority  to  pay  to  him,  to 
infant  B,  the  said  £12,  B  when  he  comes  of  age  poet  aver 
un  action  sur  le  case  vers  J.  S.  pur  le  £12  sil  ne  ceo  pay 
solonque  son  promise.*'  ^ 

In  1649,  in  ^4  Charles  I,  occurred  this  case:  '^  If  A  and  B 
are  hound  in  an  obligation  to  pay  to  C  £20  when  he  comes 
to  the  age  of  21,  and  then  A  assigns  them  to  D  and  in  con- 
sideration of  tliis  assignment  D  promises  to  C  to  pay  him 
the  £20  when  be  comes  to  the  age  of  21  years,  quant  it 
vient  al  age  de  21  ans  avera  action  sur  le  case  sur  cest  prom- 
ise vers  D.  Coment  que  nul  consideration  vient  de  C  Car 
si  home  deliver  deners  a!  J.  S.  a  paier  ouster  al  B  en  satisfac- 
tion de  un  debt  due  a  luy,  ceo  raise  un  debt  al  B  et  ne  poet 
cstre  revoke  et  issint  i^/*  •• 

In  165 1,  in  26  Charles  I,  we  have  this  case:  If  A  gives 
goods  to  B  of  the  value  of  £80  out  of  which  he  shall  pay  to 
C  £20,  if  B  does  not  pay  the  £20  to  C,  C  poet  aver  un  action 
sur  le  case  vers  B,  et  declare  que  il  fuit  indebted  a  luy  en 
£20,  pur  biens  del  value  de  £80,  done  a  luy  per  A  hors  de  que 
il  paiera  £20  al  C.  Car  quant  les  biens  de  value  de  £80  sont 
dene  al  B  per  agreement  enter  luy  et  A  que  il  paiera  £20  al 
C  ceo  deveigne  un  debt  al  C.  Come  jeo  deliver  £20  al  B  a 
paier  ouster  al  C,  C  poet  aver  un  action  de  debt,  ou  accompt 
ou  action  sur  case  pur  ces  vers  B.^ 

In  1673  (13  Car.  II),  in  King^s  Bench,  an  action  of  case 
^•as  brought  by  Delabar  v.  Gold.  "  Gold  owed  Wood  ten 
pounds  for  which  plaintiff  sued  Wood,  and  attached  the 


••  Harris  v.  Dc  Bcrvoir,  Crake,  James,  687. 
^Oldham  V.  Baieman,  i  Rollc.  31-^  (i6i8). 
^Dishorne  v.  Denabte,  i  Rolle,  31  (1649). 
''Starkcy  v.  Afylne,  i  Roller  32-13  (1651). 
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money  in  Gold's  hand,  upon  which  this  promise  was  madc^ 
...  in  consideration  that  plaintiff  will  forbear  his  attadi- 
raent"  The  defendant.  Gold,  agreed  "  to  pay  such  money 
as  was  in  Gold's  hand  to  the  plaintiff.'*  Wyndham  and 
Twisden,  JJ.,  were  of  opinion  that  the  action  of  ddA  would 
lie.  Wyndham,  J. :  ''  If  the  promise  were  in  considera- 
tion A  hath  sold  goods  to  B  he  proouseth  to  G  ten  pounds, 
C  hath  no  remedy,  because;  he  is  but  an  attorney  of  A  to 
receive  for  his  use;  and  A  only  can  have  an  action  upon 
the  case  against  B  for  not  paying  the  money  to  C  But 
if  A  sells  to  C,  and  B  promisetfi  in  consideration  thereof  to 
pay  to  C  ten  pounds,  which  A  owed  to  C,  in  this  case  C  shaB 
have  an  action,  because  it  appeareth  that  the  interest  was  his 
.  .  .  and  here  the  defendant  has  done  an  act  on  the  behalf 
of  the  plaintiff  and  there  is  a  debt  due  for  that  whidi  he 
hath  done  for  the  plaintiff,  and  so  he  may  be  entitled  to  the 
actions.''  Twisden,  J. :  **  In  Donabe/s  ease^  it  was  sai4 
that  it  matters  not  from  whom  theconsidcradoa  movcSh,  but 
who  hath  the  benefit  ther^."  ** 


The  substantive  right  of  the  beneficiary  to  bring  an  actioo 
of  debt  or  an  action  of  account  at  conmion  law  must  now  be 
summarized  from  the  preceding  and  other  cases. 

First,  however,  the  phraseology  of  mediaeval  law  must  be 
considered ;  for  the  mediaeval  lawyer  had  a  l^;al  vocabulary 
of  his  own,  and  unless  we  understand  his  terms  we  carniol 
understand  the  substantive  rights  which  his  law  recognised. 
"The  word  contract  was  used  in  die  time  of  the  Year 
Books  in  a  much  narrower  sense  than  that  of  to-day.  It 
was  applied  only  to  those  transactions  where  the  duty  arose 
from  the  receipt  of  a  quid  pro  gtio,  e.g.^  a  sale  or  loan.  In 
other  words,  contract  meant  that  which  we  now  mean  by 
*  real  contract.'  What  we  now  call  the  formal  or  specialty 
contract  was  anciently  described  as  a  grant,  and  obligation 
a  covenant,  but  not  as  a  contract"  ** 

**  Kthlt,  44,  63. 122. 

*  **  Parol  Contracts  Prior  to  Assumpsit,"  by  James  Barr  Ames,  TiiL 
Harvard  Law  Review,  |Mtge  253,  note  j. 
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The  rule  was  that  a  third  person  could  recover  in  dA/t 
and  in  account  against  a  defendant,  notwithstanding  there 
was  no  "*  omtract'"  between  them.  Taking  the  word  **  con* 
tract"  in  its  true  mediaeval  sense,  as  i^ed  in  the  Year 
Books  and  paraphrasing  it  by  a  familiar  modem  expres- 
sion, we  are  aUe  to  assert  that  the  plaintiff  in  account  and 
debt  was  not  required  to  have  funmhcd  tbecmsidaatimk 

The  rule  is  equally  plain  that  the  jriaintiff  in  acoooit  and 
debt  was  not  required  to  be  privy  to  the  '^  oontract^  or,  as  we 
should  now  say,  **  the  promisee.'' 

Ownership  by  the  third  party  of  the  money  or  thing  bailed 
was  neither  essential  to,  nor  was  it  at  all  present  in,  the  basis 
of  the  right  to  bring  account  or  debt 

It  is  perfectly  true,  as  has  been  said,  by  Ames,  that  in 
debt  ''the  defendant  was  conceived  of  as  having  in  his 
possession  something  belonging  to  the  plaintiff  ifidiidi  he 
mi|^  not  rightfully  keep,  but  ought  to  surrender/'  "*  But 
Ames  here  is  describing  a  juridical  conception  which  docs 
not  mean  that  in  evciy  case  the  thing  sought  must  be  proved 
to  have  bd<mged  to  the  plaintiff.  This  concq>tion  was  in 
reality  the  explanation  of  the  judicial  reasoning  by  which 
debt  for  property  loaned  by  the  plaintiff**  expanded  in  a 
later  age  into  debt  for  money  due  on  a  ''  real  contract" 

''In  its  earliest  stage  the  action  is  thought  of  as  an 
action  whereby  a  man  '  recovers'  what  belongs  to  him.  It 
has  its  root  in  the  money  loan;  for  a  very  long  time  it  is 
chiefly  used  for  the  recovery  of  money  that  has  been  lent. 
The  case  of  the  unpaid  vendor  is  not — ^this  is  soon  seen— 
essentially  different  from  that  of  the  lender:  he  has  parted 
with  property  and  demands  a  return."  •*  Of  course,  by  37 
Hen.  VI  (1459)  any  idea  that  the  plaintiff  vendor  really 
owaedthe  money  due  on  a  sale  of  a  chattel  has  disappeared, 
and  the  conception  has  become  merely  a  legal  fiction.  ^  As 
if  I  say  to  a  man  that  if  he  is  willing  to  carry  20  quarts  of 
wine  of  my  master  Prisot  to  G,  he  shall  have  40  shillings. 

"Ames's  "Parol  Contracts  Prior  to  Assumpsit,"  viii  Harvard  Law 
Review*  at  page  260  (1894). 
"  Pollock  and  Maitland's  History  of  English  Law,  vol.  ii,  page  20& 
"Seenoteji  xit^a. 
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Now  in  this  matter,  if  he  carries  the  20  quarts  he  shall 
have  a  good  action  of  debt  against  me  for  the  40  shillings, 
and  still  the  thing  is  not  done  to  me  but  my  command- 
ment/'»» 

In  the  second  place  the  gist  of  debt  was  never  a  promise, 
but  originally  the  receipt  of  tangible  property,  and  later  the 
performance  of  some  act  at  the  request  of  the  debtor,  which 
gave  rise  to  the  obligation. 

The  development  of  this  conception  is  easily  traced  in 
the  Year  Books.  "'  It  enters  no  one's  head  that  a  promise 
is  the  ground  of  this  action.  No  pleader  propounding  such 
an  action  will  think  of  beginning  his  count  with  *  Whereas 
the  defendant  promised  to  pay;*  he  will  begin  with 
'  Whereas  the  plaintiff  lent  or  (as  the  case  may  be)  sold 
or  leased  to  the  defendant.'  In  short,  he  will  mention 
some  causa  debcndi  and  that  cause  will  not  be  a 
promise."  •* 

In  order  to  constitute  a  debt  it  was  of  course  necessary, 
in  the  earliest  times  that  what  we  call  a  ''real  contract** 
should  "^xist.    Debt  was  an  action  that  could  only  be  brought 
on.  a  real  contract** 

**  If  there  was  a  contract  to  pay  money,  the  only  question 
was  how  you  could  prove  it.  Any  such  contract  which 
could  be  proved  by  any  of  the  means  known  to  early  law 
constituted  a  debt  There  was  no  theory  of  consideration, 
and  therefore,  of  course,  no  limit  to  either  the  action  or  the 
contract  based  upon  the  nature  of  the  consideration  re-- 
ceivedr^ 

But  subsequently  the  conception  of  debt  developed,  and 
with  it  the  right  of  action  of  the  beneficiary.  It  became  no 
longer  essential  that  the  quid  pro  quo  should  be  an  actual 
receipt  of  a  tangible  thing  by  the  defendant  It  is  alto- 
gether erroneous  to  imagine  that  mediaeval  law  required 
the  quid  pro  quo,  which  gave  rise  to  the  obligation  of 

•"  Year  Book,  37  Hen.  VI,  pi.  i8,  page  & 

**  Pollock  and  Maitland's  History  of  English  Law,  vol.  it,  f»ge  20& 
""Ames,   Parol  Contracts   Prior  to  Assumpsit,  viit  Harvard  Law 
Review,  /^aMim. 
*  Holmes  on  the  Common  La^  ,  P^ges  269-271. 
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debt,  to  be  given  to  the  promisor  or  debtor  at  the  time  he 
made  his  promise.  On  the  contrary,  as  early  as  141  it  i^ 
Henry  IV,  it  appears  to  be  acknowledged  law  that  ''if 
money  is  promised  to  a  man  for  making  a  release,  and  he 
makes  the  release,  he  shall  have  action  of  debt  on  the  matter^ 
(or  transaction).*^  A  debt  in  37  Henry  VI  would  arise 
where  a  service  was  performed  by  tlie  plaintiff  at  the  request 
of  the  defendant,  although  the  service  was  performed  after 
the  promise  was  made. 

In  debt,  until  37  Hen.  VI  ( 1459)9  the  quid  fro  quo  had 
to  be  actually  received  by  the  defendant  before  he  could  be 
charged  as  a  debtor    But  as  the  law  developed,  although 
debt  was  based  originally  on  the  delivery  of  property  to  the 
defendant,  the  quid  pro  quo  might  consist,  in  12  Hen.  IV, 
as  we  have  above  seen,  in  the  execution  of  an  instrument 
on  request  and  finally,  in  37  Hen.  VI  (1459),  in  a  service 
rendered  to  some  third  person  at  the  request  of  the  defend- 
ant.   This  development  of  debt  from  9  Hen.  V  (1422), 
where  a  benefit  conferred  on  a  third  person  at  tfie  defend- 
ant's request  was  held  not  to  give  rise  to  debt,  to  the  37 
Hen.  VI  (1459),  when  such  a  benefit  so  conferred  was  by 
.familiar  law  a  quid  pro  quo,  has  been  clearly  traced  by 
Ames.** 

The  above  dted  case  from  the  Year  Book  of  37  Hen.  VI 

shows  by  two  illustrations  the  expansion  of  ddyt  from  a 

**  real  contract"  into  an  obligation  arising  upon  a  requested 

performance. 

Not  only  does  the  case  of  the  wine  above  cited  as  familiar 


"  Year  Book,  ta  Henry  IV,  folio  17,  pL  13.  mt  end  of  < 

""Originally  there  was  no  quid  pro  quo  to  create  a  debt  against 
a  defendant  if  the  benefit  was  conferred  upon  a  third  person,  althom^ 
at  the  defendant's  reqacst"  .  .  . 

"It  became  a  settled  mle  that  whatever  woald  oonstitote  a  Mid 
pro  qmot  if  rendered  to  the  defendant  himself,  would  be  none  the  less 
a  quid  pro  quo,  though  furnished  to  a  third  person,  provided  that  it 
was  famished  at  the  defendant's  request,  and  that  the  third  penoo 
incurred  no  liability  therefor  to  the  plaintiff." 

"  But  it  is  an  indispensable  condition  of  the  defendam's  liability  in 
debt  in  cases  where  another  person  received  the  actual  benefit,  that  this 
other  person  should  not  himself  be  liable  to  the  plaintiff  for  the 
benefit  received."*— James  Babr  Ames,  "Parol  ContracU  Prior  to 
Assumpsit,"  viii  Harvard  Law  Review,  pages  261-263. 
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law  show  this  development,  but  in  the  same  case  Mpyle^  J.» 
puts  this  further  illustration  of  the  expanded  doctrine  of 
debt :  "As  if  I  should  say  to  a  surgeon  that  if  he  will  go 
to  J,  who  is  sick,  and  cure  him,  he  shall  have  loof.  Now 
if  he  cures  him  he  shall  have  a  good  action  of  debt  against 
me  for  the  loos,  and  still  the  thing  is  done  to  another  and 
nothing  to  the  defendant  himself,  and  so  he  has  no  quid 
pro  quo  but  the  same  in  effect''  ** 

The  important  relation  of  this  development  of  debt  to  tibe 
present  inquiry  as  to  the  right  of  action  of  the  benefidaiy 
is  unquestionable;  though,  so  far  as  I  am  aware,  not  here- 
tofore noted  in  this  connection. 

When  debt  expanded  into  an  obligation  based  upon  a  per- 
formance requested  by  the  debtor,  the  qu»d  pro  quo  waa»  of 
course,  required  to  be  performed  before  the  action  of  ddit 
could  arise.  This  was  the  distinction  which  marked  the  line 
between  the  action  of  debt  and  the  action  on  the  case  on  a 
consensual  contract 

Hence,  if  B,  in  consideration  of  A's  promise,  promises  to 
A,  immediately  or  before  A's  performance,  to  pay  to  C  £io^ 
C  could  have  no  action  of  debt  because  there  was  no  con- 
tract between  A  and  B,  based  upon  a  requested  performanoe^ 
and  the  remedy  must  be  action  on  the  case. 

But  in  debt,  as  al)ove  pointed  out,  the  action  would  lie 
where  the  quid  pro  quo  was  received  subsequent  to  the  prom- 
ise. We  have  previously  seen  that  the  receipt  of  a  quid  pro 
.  quo  would  give  rise  to  an  action  in  favor  of  the  benefkiafy. 
The  principle  that  the  quid  pro  quo  might  be  rendered  subse- 
quent to  the  promise  would  necessarily  apply  to  a  promise  in 
favor  of  a  third  party,  though  no  cases  to  that  effect  have 
been  found  On  principle,  therefore,  the  formula  may  be 
thus  stated: 

If  A,  at  B's  request,  performs  some  service,  when  the  re- 
quested service  is  performed  B's  promise  to  pay  A  if  perform- 
ance should  be  rendered  gives  rise  to  an  action  of  debt  by 

*  Year  Book,  37  Hen.  VI.  foli^  placittttn.  ft 
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If,  therefore,  the  promise  made  by  B  to  A  for  a  future  quid 
pro  quo  was  not  to  pay  A  but  to  pay  C,  there  is  no  legal  ob- 
jection to  Cs  recovery  against  B.  This,  of  course,  is  subject 
to  the  general  limitation  that  the  service  shall  not  consist  of  a 
benefit  rendered  a  third  party  who  **  shall  himself  be  liable  to 
the  plamtiff  for  the  benefit  received'' 

Undoubtedly  it  always  remained  a  settled  role  of  la«r»  that 
in  debt  the  action  could  only  lie  where  the  defendant  had  re* 
ceived  something  more  than  a  mere  promise.  A  later  age^  the 
legal  phraseology  of  which,  as  applied  in  assumpsit,  has  in- 
vaded all  our  conceptions  of  contractual  liability,  will  speak 
of  an  ''  executed  consideration; "  but  in  debt,  from  the  ear- 
liest to  the  latest  times,  there  was  no  consideration,  and  hence 
it  tends  only  to  confusion  of  thought  to  say  that  **  the  con- 
sideration" must  be  **  executed''  and  not  "  executory,"  To 
us  this  expression  perhaps  better  conveys  the  conception 
of  the.  medixval  lawyer,  who  was  well  aware  that  in  debt 
there  must  be  the  actual  receipt  of  a  piece  of  property  or  a 
benefit  actually  conferred  before  tliere  could  exist  what  he 
called  a ''  contract"  ^  on  which  to  found  debt,  but  the  piom- 
ise  and  the  quid  pro  quo  did  not  require  to  exist  simtdtane- 
ously,  and  the  quid  pro  quo  might  be  rendered  to  a  third 
party.  The  plaintiff  in  ddA  was  not  required  to  be  the 
promisee  nor  was  he  required  to  have  furnished  the  jquid 
pro  quo. 

*Sce  Ames's  Definitioni  in  viii  Harvard  Law  Review,  page  as3^ 
note  3. 

Crawford  D.  Hening. 
(To  be  continncd) 
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As  Marked  by  Decisions  Selected  from  the  Advahci 

Reports. 


ACCORD  AND  SATISFACTION. 

In  Laughead  v.  H.  C.  Frick  Coke  Co.,  58  AtL  685,  die 
Supreme  G>urt  of  Pennsylvania,  laying  down  the  general 
PtH«raM€«t  principle  that  an  accord  is  suflficiently  executed 
c«acittsiv«.  when  all  is  done  which  the  party  agrees  to  ac- 
"*^  cept  in  satisfaction  of  his  claim,  and,  when  so 
executed,  it  is  a  bar  to  the  remedy  under  the  old  contract, 
decides  that  where  the  plaintiff  holds  a  disputed  claim 
against  the  defendant  for  unliquidated  damages,  and  he 
accq[>ts  a  certain  amount  in  cash  and  an  agreement  for  em- 
ployment in  another  company  when  a  certain  contingenqr 
arises  which  makes  such  employment  possible,  it  b  a  com- 
plete accord  and  satisfaction,  and  the  person  who  gave  die 
receipt  in  full  cannot  recover  on  his  original  omtract  Com- 
pare Hosier  v.  Hursh,  151  PSu  415. 


ATTACHMENT. 

In  National  Broadway  Bank  v.  Sampson,  71  N.  E.  766^ 
it  is  held  by  the  Court  of  Appeals  of  New  York  that  the 

VAiMity  personal  service  of  a  warrant  of  attachment  on 
a  non-resident  partner  of  a  foreign  limited  part- 
nership for  a  debt  due  to  a  foreign  corporation,  and  having 
a  foreign  situs,  is  invalid,  the  partner  being  temporarily  in 
the  state.    Compare  Plimpton  v.  Biglow,  93  N.  Y.  592. 


BANKRUPTCY. 

The  Supreme  Court  of  Florida  (Division  A)  decides  in 
Beasley  v.  Coggins,  37  S.  213,  that  a  trustee  in  bankruptqr 
TntstMi      appointed  under  the  provisions  of  the  Bank- 
Pra»dttie«t     ruptcy  Act  of  1898  occupies  a  relation  similar 
"""*•    to  that  of  a  judgment  creditor  of  the  bankrupt, 
and  may  file  a  bill  in  equity  to  set  aside  a  fraudulent  con- 
veyance of  real  estate  by  the  bankrupt,  although  neither  he 
(the  trustee)  nor  any  creditor  has  reduced  any  claim  against 
the  bankrupt  to  judgment.    See  In  re  Mullen,  loi  Fed.  413. 
780 
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BANKS. 

In  Stone  V.  Roiiman,  82  S.  \V.  76,  the  Suprenie  Court  of 
Missouri  (Division  No.  2),  holding  that  the  director  of  R 
Mrwtafax  bouk  is  ouly  required  to  act  in  good  faith  and 
^^nn^n^^  to  exercise  such  a  degree  of  care  as  a  reasonably 
prudent  man  would  exercise  under  the  same  circumstances, 
not  that  which  a  prudent  man  would  exercise  in  his  own 
business,  applies  this  principle  to  the  following  facts:  A 
statute  of  Missouri  declares  that  a  bank  may  sell  all  lands 
of  property  coming  into  its  hands  as  collateral  security  for 
loans,  but  forbids  an  investment  of  funds  in  trade  or  com- 
merce. A  bank,  on  a  sale  of  corporate  stock  of  a  corpora- 
tion  which  it  held  as  security,  purchased  the  stodc,  and 
through  its  officers  ran  the  company,  which  traded  in  coal, 
for  four  years  at  a  continual  loss :  Held,  that  the  directors 
of  the  bank  were  liable  for  the  loss  in  a  suit  by  the  receiver. 
Compare  Swentsel  v.  Pcnn  Bank,  147  Pa.  14a 


It  is  held  by  the  Supreme  Court  of  South  Carolina  in 
Callahan  v.  Bank  of  Anderson,  48  S.  E.  293,  that  where  R 
RcflMsito  bank  refused  to  pay  a  check  drawn  by  R  de- 
p«yck«ck  positor  in  favor  of  a  third  party,  in  the  absence 
of  notice  to  the  depositor  that  the  bank  had  applied  the 
fund  on  deposit  in  extinguishment  of  past-due  claims  hdd 
again^  him  by  the  bank  when  he  had  deposited  with  the 
bank  a  sum  sufficient  to  make  payment  of  the  check,  the 
bank  was  liable  to  the  depositor  for  the  resulting  danu^^es. 
The  court  is  equally  divided,  however,  upon  the  question,  and 
seems  to  hold  thus  merely  because  the  lower  court  so  held. 
See  Hardware  Co.  v.  Bank,  41  S.  C  177. 

It  is  decided  by  the  Court  of  Appeals  of  New  York  in 
Hanna  v.  Lyon,  71  N.  E.  778,  that  though  directors  are 
Acitoa       liable  to  a  bank  which  has  suffered  loss  through 
AgaiMC      their  negligence,  and  any  stockholder  may  prose- 
Diract«r«      ^^^  ^^  action  for  himself  and  others  in  a  similar 
situation  where  the  bank  does  not  bring  the  action  after 
demand,  or  without  demand  when  the  officers  who  com- 
mitted the  wrong  are  still  directors,  plaintiff  must  be  a  stock- 
holder at  the  time  of  the  commission  of  the  acts  complained 
of  and  at  the  time  of  the  commencement  of  the  action. 
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CODE  PLEADING. 

A  decision  of  interest  and  importance  in  those  states  in 
which  the  code  system  of  pleading  is  established  is  rendered 

coaottr*  by  the  Supreme  Court  of  North  Dakota  m 
ctoia  IVrege  v.  Jones,  100  N.  W.  705.  It  is  there 
held  that  the  provision  of  the  code,  which  is  found  in  prac- 
tically every  code  state,  permitting  a  defendant  to  plead  as 
a  counterclaim  '*  a  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  foun- 
dation of  the  plaintiffs,  claim/^  does  not  authorize  one 
slander  to  be  set  up  against  another,  although  both  are 
uttered  at  the  same  time  and  place  and  in  the  same  conver- 
sation. Each  slander  constitutes  a  separate  transactioa 
within  the  meaning  of  the  above  section.  Compare  Ander^ 
son  V.  Hill,  S3  Barb.  239. 


CONSIDERATION. 

In  Presbyterian  Board  of  Foreign  Missions  v:  Smithy  58 
Atl.  689,  the  following  facts  appear:  Defendant's  testator 
promised  in  writing  to  give  a  certain  sum  to  a 
"  •"•  P"^"  foreign  missionary  society,  the  sum  to  be  ex- 
pended in  foreign  mission  work  in  a  particular  field  in  mem- 
ory of  the  donor's  mother.  The  society  accepted  the  obli- 
gation, received  a  payment  on  account,  and  sent  missionaries 
to  the  particular  field  designated,  and  did  not  attempt  to  raise 
funds  for  the  prosecution  of  missionary  work  in  siKh  partic- 
ular province.  Under  these  facts  the  Supreme  Court  of 
Pennsylvania  decides  that  a  sufficient  consideration  was 
present  to  render  the  contract  binding.  Compare  with  this 
decision  Maine  Central  Itistitute  v.  Haskell,  73  Me.  14a 


CONSPIRACY. 

In  State  v.  Stockford,  58  Atl.  759,  the  Supreme  Court  of 
Errors  of  Connecticut  deals  with  the  questions  so  frequently 
arising  when  a  strike  is  ordered,  and  announces 
a  decision  which  will  undoubtedly  become  a 
precedent  of  importance.  Too  many  matters  are  passed 
upon  to  permit  a  full  statement  of  the  case  in  this  part  of 
the  Register,  but  the  case  is  of  such  importance  as  not  to 
allow  reference  to  it  to  be  omitted. 
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CONSTITUTIONAL  LAW. 

It  is  decided  by  the  New  York  Supreme  Court  (Appellate 
Division,  First  Department)  in  People  v.  Beattie^  89  N.  Y. 
OMPrMM*    Supp.  193,  that  a  statute  regulating  the  bosi- 

oCLaw  ness  of  horseshoeing,  and  requiring  a  person 
practising  such  business  to  be  examined  and  to  ot^in  a 
certificate  from  a  board  of  examiners  and  file  the  same 
with  the  court  clerk  where  the  person  propoaes  to  practise 
such  trade,  is  not  a  valid  exercise  of  the  state's  police  power^ 
but  is  an  arbitrary  interference  with  personal  liberty  and 
private  property  without  due  process  of  law.  Compare  the 
Illinois  decision  in  Bessette  v.  People^  193  III  334. 


A  statute  of  California  passed  in  1903  provided  that  the 
compensation  which  an  employment  agent  might  receive 
PMiMRMrar  ^^^^  ^  limited  to  ten  per  cent,  of  a  month's 
wages  in  the  employment  furnished.  In  Ex 
parte  Dv:key\  77  Pac.  924,  the  Supreme  Court  of  that  state 
decided  that  such  statute  is  not  within  the  police  power  but 
contravenes  the  constitutional  guaranty  of  protection  in  the 
possession  of  property.  One  judge  dissents.  Bodi  opinions 
refer  to  the  decision  in  Holdeti  v.  Hardy^  169  U.  S.  366,  but 
apply  its  principle  in  different  ways.  The  dissenting  judge 
regards  the  matter  as  one  within  die  discretion  of  the  legis* 
lature  to  decide  whether  the  public  welfare  required  sudi 
limitation  of  the  right  of  contract,  and  there  being  nothing 
to  show  an  abuse  of  such  discretion  on  the  part  of  a  l^s- 
lature,  contends  that  the  court  has  no  power  to  interfere. 


In  State  v.  Ide,  77  Pac.  961,  the  Supreme  Court  of  Wash- 
ington holds  an  act  of  the  legislature  empowering  a  dty  to 
Uttifforaiity  impose  on  and  select  from  every  mate  inhabitant 
of  Tanuoa  between  the  ages  of  twenty-one  and  fifty  years 
an  annual  street  poll-tax  not  exceeding  two  dollars,  but 
exempting  from  liability  for  such  tax  members  of  volunteer 
fire  companies,  and  an  ordinance  of  such  city  passed  in 
pursuance  thereof,  and  limiting  such  taxes  to  the  persons 
contained  in  such  class,  to  be  unconstitutional  on  the  ground 
of  non-uniformity.    The  Chief  Justice  dissents. 
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CONTRACTS. 

In  Hines  v.  Union  Sai*ings  Bank  and  Trust  Co.,  48  S.  E. 
120,  the  Supreme  Court  of  Georgia  decides  that  mere  knowl- 
lJ^^^       edge  t^  a  lender  of  money  that  the  borrower 
iii«ffai        intends  to  use  it  for  an  illegal  or  immoral  pur- 
^[JJ]JJ^J|f     pose  will  not  prevent  a  recoveiy  of  the  money 
loaned     It  is  therefore  held  that  a  plea  to  an 
action  to  foreclose  a  mortgage  on  realty  given  to  secure  the 
payment  of  a  note,  which  sets  up  that  the  money  loaned  was 
used  for  an  illegal  and  immoral  purpose,  to  wit,  the  sup- 
pression of  a  tlireatened  criminal  prosecution  of  the  defend- 
ant's husband,  and  that  the  bank  knew,  or  had  reasonable 
grounds  to  suspect,  the  purpose  for  which  the  money  was 
borrowed,  but  which  does  not  charge  that  the  lender  partici- 
pated in  the  illegal  transaction,  or  did  anything  to  further 
the  consummation  of  the  unlawful  design,  sets  forth  no  valid 
defence  and  is  properly  stricken  of!  on  demurrer.    Witfi  tfiis 
case  should  be  compared  the  decision  of  the  same  court  in 
Jones  V.  Dannetiberg  C6.^  112  Ga.  426. 


DAMAGES. 

In  E.  W.  Bliss  Co.  v.  Buffalo  Tin  Can  Co.,  131  Fed.  51, 
the  United  States  Circuit  Court  of  Appeals  (Second  Cir- 
MaiiHfectar*  cuit)  decides  that  in  an  action  for  breach  of  a 
of  MachiMry  contract  for  the  manufacture  and  sale  of  ma- 
chinery the  buyers'  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market  value  of  die 
machinery  at  the  time  and  place  where  it  was  to  be  de- 
livered, or,  if  there  was  no  market  value,  then  the  differ- 
ence between  the  contract  price  and  what  it  would  have  cost 
the  buyer  to  have  the  machinery  manufactured;  and  this 
though  the  plaintiff  did  not  attempt  to  have  equivalent  ma- 
chinery made.  With  this  case  compare  Star  Brewery  Co. 
V.  Horst,  58  C  C.  A.  363,  and  note  thereta 


EASEMENTS. 

It  is  decided  by  the  Supreme  Court  of  Ohio  in  Gibbons  v. 
Ebding,  71  N.  £.  720,  that  the  owner  of  the  servient  estate 
iBttriercnM  ^^^Y  tisc  the  land  for  any  purpose  that  does  not 
witk  EsM.  interfere  with  the  easement,  and  in  the  absence 
"^"^  of  anything  in  the  deed  or  in  the  circumstances 
under  which  it  was  acquired  or  used  showing  that  a  way  is 
to  be  an  open  one,  he  may  put  gates  or  bars  across  it  unless 
they  would  unreasonably  interfere  with  its  use. 
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EQUITY. 

In  McKcc  V.  Ciiy  of  Grand  Rapids,  loo  N.  W.  580,  the 
Supreine  Court  of  Michigan  decides  that  though  water  in 
,,  a  channel  of  a  stream  constitutes  a  nuisance  be- 
cause of  its  stagnant  condition,  one  will  not  be 
compelled  to  undo  his  work  in  pre\*enting  cer- 
tain water  flowing  into  it,  such  relief  being  ineffectuaL 


EVIDENCE. 

It  is  decided  by  the  Supreme  Court  of  Errors  of  Connecti- 
cut in  State  v.  Kelly,  58  Atl.  705,  that  where  the  def endant, 
svicMtt  accused  of  poisoning  his  wife,  claimed  that  she 
iatMt  committed  suicide,  e\'idence  of  her  declaration 
of  a  purpose  to  take  her  own  life,  made  within  two  months 
before  her  death,  was  admissible,  but  that  some  similar  dec- 
larations made  by  deceased  from  eleven  months  to  three  or 
four  years  before  her  death  were  inadmissible  as  too  remote 
Compare  State  v.  Fitsgerald,  130  Mo.  407. 


HUSBAND  AND  WIFE. 

Against  the  dissent  of  one  judge,  the  United  States  Gr- 
cuit  Court  of  Appeals  (First  Circuit)  decides  in  Jatnes  v. 

.^^    Gray,  131  Fed.  401,  that  a  loan  made  by  a  wife 

^aaiuik.  to  her  husband  from  her  separate  estate  is  prov- 
'"'^^  able  as  a  debt  against  his  estate  in  bankruptcy ' 
without  regard  to  its  enforceability  under  the  law  of  die 
state,  the  contract  being  valid  in  equity,  by  the  principles  of 
whid)  courts  of  bankruptcy  are  go\'enied ;  and  there  is  no 
distinction  in  such  respect  between  an  estate  to  die  wife's 
separate  use  as  known  to  equity  and  a  separate  estate  created 
by  statute.    Compare  In  re  Talbot,  100  Fed.  924. 


UBEL 

In  Starr  Pub.  Co.  v.  Donahoe.  58  Atl.  513,  the  Supreme 
Court  of  Delaware  decides  that  if  allegations  of  fact  in  a 

p^^  newspaper,  charging  a  candidate  for  oflice  with 

^^  a  criminal  offence,  are  false,  they  are  not  privi- 
leged, and  good  faith  and  probable  cause  are  not  a  defence. 
The  case  is  a  very  excellent  and  exhaustive  discussion  of  the 
question  involved  and  is  well  worthy  of  study. 
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MORTGAGES. 

Where  a  second  mortgagee  was  not  made  a  party  to  a  suit 

to  foreclose  the  first  mortgage,  and  at  the  time  suit  was 

PrtorHy:      brought  to  foreclose  the  second  mortgage  tbe 

PortciM«rts    time  limited  by  law  for  suing  on  the  first  niort- 

u«iuti«M    ^^  j^^j  £yjjy  ^i3ps^^  the  second  mortgagee 

was  entitled  to  plead  the  Statute  of  Limitations  as  a  oon- 
plcte  defence  to  any  rights  acquired  under  the  first  mort- 
gage: Supreme  Court  of  California  in  Prates  v.  Lears^  77 
Pac.  905.    Compare  Carpentier  v.  Brenham,  40  Cal.  221. 


MUNICIPAL  CORPORATIONS. 

The  Supreme  Court  of  Michigan  decides  in  Leggett  y. 
City  of  Detroit^  100  N.  W.  566,  that  a  city  in  accepting  a 

P»wm:  deed  of  land  for  part  of  a  street  acts  for  the 
opcniat€i     general  public  or  state,  and  has  no  power  to 

streets  agree  tliat  in  consideration  therefor  the  other 
land  of  the  grantor  in  the  addition  in  which  is  the  land  deeded 
shall  be  exempt  from  any  future  assessment  for  opening  or 
extending  the  street.  This  decision  is  interesting  in  con- 
nection with  the  cases  bearing  upon  tlie  right  of  a  legislature 
to  contract  with  a  corporation  for  a  limited  power  of  taxa- 
tion.   Compare  Township  v.  Supervisors,  117  Midi.  217. 

A  case  growing  out  of  the  construction  of  the  New  Yofk 
Subway  is  found  in  Haefelin  v.  McDofiaU,  89  N,  Y.  Sopp. 
p»Mie        395»   where  the   New  York   Supreme  Court 
woriM,       (Appellate  Division,   First  Department)    lays 
M9gi  fcac*     down  the  general  rule  that  where  a  city  does  nek 
construct  certain  public  work  through  its  agents  or  servantSi 
but  contracts  for  the  performance  thereof,  it  could  not  be 
made  liable  for  negligence  in  the  manner  in  which  the  woik 
was  performed,  but  holds,  nevertheless,  that,  since  under 
the  New  York  laws  providing  for  the  construction  of  a  sub- 
way in  the  city  of  New  York,  the  city  was  required  to  ap- 
prove the  plans  and  specifications  prepared  by  the  board  of 
rapid  transit  railway  commissioners,  the  city  was  bound  to 
^Y-^^ise  reasonable  care  to  adopt  plans  and  specifications 
which  could  be  performed  without  injury  to  adjoining  prop- 
erty, which  duty  could  not  be  delegated.     One  judge  dis- 
sents.    Compare  Vrooman  v.  Turner,  69  N.  Y.  280. 
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NEGUGENCE. 

The  Supreme  Court  of  South  Carolina  holds  in  Parsons 
V.  Charleston  ConsoL  Ry.,  Gas  aud  Electric  Co.,  4ft  S.  E. 
mtfyimj  ^^r*  ^^^  where  an  electric  company  negligently 
fails  to  insulate  its  wires,  so  that  an  adjacent 
fallen  telephone  wire  becomes  charged  with  a  deadly  curcenl 
and  causes  death,  the  electric  cxaagaMf  is  UdUe  wilhoyi  a^ 
gard  to  its  actual  knowledge  of  the  fallen  wire  or  its  diligenoe 
in  discovering  it  See  also  McKay  v.  Sauihem  Bell  Tel. 
Co.,  31  L.  R.  A.  589,  and  note  tfaerefa 


PARENT  AND  CHILa 

The  Supreme  Court  of  Wyoming  decides  in  /ones  v.  Bouh 
man,  jj  Pac.  439,  that  since  the  provisions  of  the  statutes 
^^  of  Wyoming  prohibit  any  distinction  being 
Is  made  on  account  of  religious  belief,  the  courts 
will  give  no  weight  to  evidence  of  religious  opin- 
ions in  a  proceeding  to  determine  the  custody  of  a  minor 
child,  the  difficulties  and  disagreements  as  to  which  arose 
between  those  concerned  from  their  differences  in  religious 
matters.  This  case  also  contains  an  interesting  discussion 
of  the  extent  to  which  a  foreign  judgment  in  regard  to  the 
custody  of  a  child  will  be  considered  by  the  court  of  another 
state  m  which  the  question  is  raised  People  ex.  rel.  Lucy 
Allen  y.  Waiiam  H.  Allen,  105  N,  ¥•  628. 


PARTNERSHIP. 

In  Preston  v.  Garrard^  48  S.  E.  118,  the  Supreme  Court 
of  Georgia  decides  that  where  a  partnership  is  dissolved  by 
^tfitna  I  the  retirement  of  one  of  the  partners,  and  mt 
LteMHtyf^r    continuing  partner  agrees  to  assume  die  debts 

"*•*••  of  the  firm,  the  retiring  partner  becomes  a  surety 
for  his  copartner.  It  is  accordingly  held  that  a  creditor  of 
the  partnership,  who  has  notice  of  the  dissolution  and  of  the 
agreement  by  die  continuing  partner  to  assume  the  debts, 
is  bound  thereafter  to  accord  to  the  retiring  partner  all  the 
rights  of  a  surety.  Hence  if,  without  his  knowledge  or  con- 
sent, the  creditor  takes  from  the  continuing  partner  a  re- 
newal of  the  firm  indebtedness,  and  extends  the  time  of  pay- 
ment thereof,  the  retiring  partner  is  released  from  the  in- 
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PARTNERSHIP  (Continued). 

debtedncss,  and  the  creditor  must  thereafter  look  only  ta 
the  firm  assets  and  to  the  individual  assets  of  the  continuing* 
partner.    Compare  First  National  Bank  v.  Ells,  68  Ga.  19a. 


PRINCIPAL  AND  SURETY. 

The  United  States  Circuit  Court  of  Appeals  (Third  Cir- 
cuit) decides  in  Zcigler  v.  Hallahan,  131  Fed.  205,  that  in 
AiteraUMof   determining  whether  a  surety  is  discharged  by 

CMtract  an  alteration  of  the  principal's  contract  without 
his  consent,  the  question  is  not  whether  the  change  was  or 
could  be  prejudicial  to  him,  but  whether  it  effected  a  material 
alteration  of  the  agreement ;  and,  if  it  did,  he  is  disdiarged^. 
though  the  change  was  beneficial  to  him.  See  Guaranty 
Company  v.  Pressed  Brick  Co.,  191  U.  S.  416. 


RAILROADS. 

The  Supreme  Court  of  Pennsylvania  decides  in  Hendler 
V.  Lehigh  Valley  R.  Co.,  58  Atl.  486,  that  a  railroad  com- 

Rifkuis  pany  can  use  without  further  compensation  all 
Rif ht  €i  Way  suitable  material,  except  timber,  on  the  right  of 
way  which  it  has  acquired  for  the  construction  of  its  road 
through  the  property  of  the  landowner,  but  where  it  takes 
material  for  its  own  use  from  a  point  outside  of  its  right 
of  way  it  is  liable  to  the  landowner  for  the  value. 


TRUST. 

The  Court  of  Appeals  of  New  Yoric  holds  In  re  Totton, 
71  N.  E.  748,  that  where  a  person  deposited  his  own  monqr 
sufficiciicy  of  in  a  savings  bank  in  his  own  name  as  trustee  for 
Ad  crcflUaf  another,  it  did  not  establish  an  irrevocable  trust 
during  the  lifetime  of  the  depositor,  but  is  revocable  at 
will  unless  the  depositor  completes  the  gift  by  some  un- 
equivocal act  during  his  lifetime,  or  unless  the  depositor 
dies  before  the  beneficiary  without  revocation.  This  ques- 
tion, which  has  more  than  once  been  considered  by  courts, 
is  discussed  with  great  care,  and  former  cases  reviewed. 
Compare  Martin  v.  Funk,  75  N.  Y.  134. 


PROGRESS  OP  THE  LAW.  789 

WILLS 

The  Supreme  Court  of  Ohio  in  Bodmann  Gcnnan  Proh 
cstant  Widaivs'  Home  v.  Lippardt,  71  N.  E.  770,  decides  that 
CMMMmtiMi  a  will  reading,  *'  I  give  and  bequeath  to  my  be- 
•f  DtiriM  loved  wife  ...  all  my  estate,  both  real  and 
personal,  of  which  I  am  now  poss^sed,  or  shall  afterwards 
come  into  my  possession,  or  under  my  control,  by  deed  or 
otherwise,  in  fee  simple,  with  power  to  sell  or  dispose  of 
it  as  she  may  see  fit :  and  that  after  the  death  of  my  wife» 
if  there  is  anything  remaining  of  my  personal  or  real  estate, 
it  shall  be  districted  in  the  following  manner,  to  wit,** 
gives  the  widow  power  to  convey  the  fee  of  the  whole  or 
any  part  of  the  real  estate;  and  a  deed  making  such  a  con- 
veyance, good  as  against  the  widow,  is  good  against  the 
second  devisee.  The  case  is  a  valuable  review  of  the  prin- 
ciples involved. 


An  interesting  case  in  regard  to  speciik  legacies  is  found 
in  the  decision  of  the  New  York  Supreme  Court  (Appellate 

gptdtic       Division,  Fourth  Department)    in   Waldo  v. 

*^«^  Hayes,  89  N.  Y.  Supp.  69,  where  it  is  hdd  that 
where  testatrix's  will  gave  a  legatee  her  "  diamond  brooch*' 
and  gave  another  ''  jewelry  not  otherwise  disposed  of,^  and 
the  broodi  testatrix  had  when  the  will  was  execut«l  was 
subsequently  disposed  of,  but  at  her  death  she  had  anotfier, 
it  passed  to  the  one  to  whom  the  brooch  was  given  in  the 
will,  and  not  as  jewelry  ^  not  otherwise  disposed  oi'*  See 
also  VanVechten  v.  VanVechten,  8  Paige,  104. 
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Physicians*  and  Surgeons'  MALpRAcncs— Statutb  op 
Limitations.  Gilleiie  v.  Tucker,  6$  N.  £.  865  (Supieme 
Court  of  Ohio,  November  i8»  1902).— The  facts  of  the  case 
were  as  follows:  On  November  i,  1897,  the  plaintiff »  being 
sick,  went  with  her  husband  to  the  defendant,  a  regular  prac- 
tising physician  and  surgeon,  for  treatment  After  maJdng 
an  examination  the  defendant  pronounced  the  malady  appeiw 
dicitis,  and  decided  that  an  operation  was  necessary.  He 
agreed  to  perform  the  (^ration  and  to  give  "'  the  subsequent 
necessary  treatment"  for  the  sum  of  twenty-five  dcdlars.  On 
November  3,  1897,  the  defendant  performed  the  operation  for 
appendicitis,  but,  finding  that  this  was  not  the  trouble,  sewed 
up  the  incision  with  kangaroo  tendons.  On  closing  the  in- 
cision, as  it  afterwards  transpired,  he  neglected  to  remove  a 
small  cheese-cloth  sponge  which  had  been  placed  in  the  open- 
ing to  absorb  the  blood.  The  foreign  substance  left  in  the 
wound  soon  caused  a  flow  of  pus  to  start  and  gave  the  plain- 
tiff great  pain.  It  seems  that  she  consulted  the  defendant 
790 
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frequently  about  the  matter,  but  he  on  each  occasion  informed 
her  that  it  would  be  all  right  in  time,  and  that  the  disdiaige 
was  caused  by  the  dissolving  of  the  kangaroo  tendons  whidi 
had  been  used  in  sewing  up  the  wound.  From  the  evidence 
it  appeared  that  the  defendant  had  advised  the  woman  and 
treated  her  as  his  patient  up  to  some  time  in  th<;  first  of 
November,  1898,  when,  upon  being  rwroached  by  her  on  not 
£pvins^  the  proper  care  and  treatment,  defendant  ordered  plasiH 
tiff  from  his  office  and  declared  be  would  have  nothing  fartlMr 
to  do  with  the  case. 

During  all  this  time  both  plaintiff  and  defendant  were  igoo* 
rant  of  the  real  source  of  the  trouble,  and  the  presence  of  the 
sponge  in  the  wound  was  not  known  till  another  surgeon 
operated  and  removed  it  in  April,  1899.  After  its  removal 
the  wound  immediately  healed.  On  June  2:j^  1899,  ^^  plaintiff 
brought  action  to  recover  for  damage  caused  by  defendant's 
malpractice.  Section  4983,  Revised  Statutes  of  Ohio,  pro* 
vides  inter  alia  that  an  action  for  malpractice  must  be  brought 
within  one  year  after  the  cause  of  action  accrues.  Defendant 
pleaded  the  statute  as  a  bar  to  the  action.  The  lower  court 
found  for  the  plaintiff,  and  on  appeal  the  Supreme  Gnirt  by 
an  evenly  divided  vote  sustained  the  decision  of  the  court 
below,  holding  that  the  statute  did  not  begin  to  run  at  the 
time  of  the  negligent  operation,  but  only  in  November,  1898, 
when  the  relation  of  physician  and  patient  was  severed. 

Although  not  so  arranged  by  the  court,  we  will,  for  the  sake' 
of  convenience,  consider  the  arguments  with  which  they  uphold 
this  decision  under  three  general  heads. 


The  first  proposition  which  we  wish  to  consider  is  ''that 
the  statute  will  run  from  the  date  of  the  injuries  rather  tfian 
from  the  date  of  an  event  resulting  in  the  mjuries.'' 

While  the  law  does  not  seem  exactly  settled  on  this  point* 
and  there  are  many  apparently  irreconcilable  decisions  on  tfie 
question,  we  submit  that  the  greater  number  of  well-considered 
decisions  are  contrary  to  the  above  proposition  when  stated 
broadly. 

Wood  on  Limitations,  Section  177,  is  as  follows:  "In  the 
case  of  torts  arising  quasi  e  contractu,  the  statute  usually  com- 
mences to  run  from  the  date  of  the  tort,  not  from  the  occur* 
rence  of  actual  damage.  And  ignorance  of  the  facts  on  the 
part  of  the  plaintiff  will  make  no  exception  to  the  rule,  though 
he  discovers  the  injury  too  late  to  have  a  remedy.  This  win 
be  the  case  too  even  where  the  defendant  has  betrayed  the 
plaintiff  into  permitting  time  to  elapse  in  fruitless  inquiries 
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and  negotiations."    (For  cases  summarized  on  this  particular 
point  see  34  Am.  Law  Rea  (N.  S.),  461.) 

The  books  seem  to  make  an  exception  to  this  mfe,  however, 
in  the  case  of  wrongs  of  a  public  character,  holdine  that  the 
right  of  action  only  accrues  to  the  individual  when  he  suffers 
some  special  damage,  hence  the  statute  will  not  b^n  to  nm 
until  the  occurrence  of  the  consequential  damaffe. 

Mr.  Wood  goes  on  to  say  (Section  178) :  '*  But  it  is  other- 
wise where  there  is  a  private  relation  between  the  parties  where 
'  the  wrongdoing  of  one  at  once  creates  a  right  of  action  in  die 
other ;  and  it  may  be  stated  as  an  invariable  rule  that  when 
the  injury,  however  slight,  is  complete  at  the  time  of  the  act* 
the  statutory  period  then  commences,  but  when  the  act  is  not 
legally  injurious  until  certain  consequences  occur»  the  time 
commences  to  run  from  the  consequential  damage,  whether 
the  party  injured  is  ignorant  of  the  circumstances  from  whidi 
the  mjury  results  or  not"  Exactly  what  is  meant  by  **  legaUy 
injurious"  does  not  seem  dear,  but  we  may  infer  the  meaning 
to  be  that  whenever  the  act  is  such  that  a  cause  of  action 
arises,  and  the  injured  party  could  at  that  moment  reoovcr 
at  least  nominal  damages^  then  the  statute  begins  to  run.  A 
consideration  of  the  cases  on  this  point  practically  establishes 
this  rule  as  correct 

In  Roberts  v.  Read,  16  East,  215  (1812),  whidi  was  an 
action  on  the  case  for  injury  caused  to  plaintiff's  wall  by 
removal  of  defendant's  ground  adjoining,  the  court  said: 
"It  is  suffident  that  the  action  was  brought  within  three 
months  after  the  wall  fell,  for  that  is  the  gravamen ;  the  con- 
sequential damage  is  the  cause  of  action  in  this  case.  If  this 
had  been  trespass,  the  action  must  have  been  brought  within 
three  months  after  the  act  of  trespass  complained  of.**  Here, 
in  the  distinction  between  the  old  actums  of  trespass  and  tres- 
pass on  the  case,  we  see  the  distinction  brought  out  in  the  rule 
first  quoted,  exemplified.  The  question  is,  does  the  first  nq;li- 
gent  act  in  itself  give  rise  to  a  cause  of  actum?  See  also 
Gillon  V.  Boddington,  i  Car.  and  P.  541,  1824),  and  tfickSm 
v.  IVilliams,  10  Ex.  259. 

In  Bank  of  Hartford  County  v.  Waterman,  26  Conn.  324, 
which  was  an  action  against  a  sheriff  .for  failure  to  serve  a 
mesne  process,  the  court  held  that  no  ri|:ht  of  action  aocmed 
until  some  damage  had  been  suffered,  since  the  damage  was 
the  gist  of  the  action.  The  court  seemed  to  r^;ard  the  negli* 
gence  of  the  sheriff,  however,  as  the  breach  of  a  public  duty, 
and  so  coming  under  the  exception  mentioned  aoove,  for  k 
went  on  to  say  that  "  a  distinction  is  to  be  observed  between 
breaches  of  public  duties  and  breaches  of  duties  to  individuals. 
...  In  the  latter  case  the  breach  of  such  an  obligation  is 
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a  direct  and  imntediate  wrong  to  the  other,  so  that  whether 
any  evil  consequences  followt  or  whatever  conseauences  fol? 
low,  the  cause  of  action  dates  from  the  wrong,  which  will  be 
treated  as  the  cause  of  action  whether  the  plaintiff  sues  in  tort 
or  cfxitract  For  instance,  if  an  attorney  neglects  his  client's 
tMssiness.** 

Owen  V.  Western  Sazhtg  Fund.  9  W.  N.  C.  465,  holds  that 
so  far  as  the  running  of  the  statute  is  concerned  there  is  no 
distinction  between  torts  arising  from  contract  and  those  which 
arise  from  oflkial  misfeasance. 

In  Moore  v.  Juvenal,  92  Pa.  484  (1880),  which  was  a  suit 
against  an  attorney  for  negligentlv  failing  to  bring  a  suit  on 
a  note  until  after  action  was  barred,  it  was  held  that  the  statute 
b^;an  to  run  when  it  first  became  defendant's  duty  to  sue  on 
the  note;  that  the  breach  of  duty  and  not  the  consequential 
damage  was  the  cause  of  action.  Nor  was  the  fact  that  rela- 
tion of  attorney  and  client  continued  after  the  negli^t  act 
had  occurred  any  bar  to  the  statute.  Rhime's  Administrators 
V.  Evatis,  66  Pa.  192  (1870),  and  Campbell's  Administrators 
V.  Boggs.  48  Pa.  524  (1865),  are  to  the  same  effect 

Coady  v.  Reins,  1  Montana,  424,  was  an  action  against  a 
physician  for  damages  resulting  from  his  negligence  in  set- 
ting a  broken  arm.  The  court  said  inter  alia:  **  The  gist  of 
the  action  in  this  instance  is  the  negligence  and  unskilfulness, 
or  breach  of  duty  as  laid  in  the  comp&int,  and  not  the  injury 
or  damage  consequent  thereon.  ...  If  such  actions  were  com- 
menced immediately  upon  a  person  becoming  chargeable  in 
such  case,  it  is  prd>able  that  no  more  than  nominal  damages 
could  be  recovered.  .  .  •  But  the  statute  in  cases  of  this  nature 
begins  to  run,  regardless  of  the  form  of  action,  whether  case 
or  assumpsit,  from  the  time  of  the  negligence  or  breach  of 
duty.  "  See  also  Mitchell  v.  ButHngton,  10  W.  N.  C.  361,  and 
Commissioners  v.  Pearson,  120  Ind.  426. 

Without  citing  an^  more  cases,  it  is  again  submitted  that 
as  a  general  proposition  the  cause  of  action  arises  and  tfie 
statute  begins  to  run  at  the  doing  of  the  negligent  act,  and 
not  at  the  time  of  the  consequential  damage.  As  to  those 
cases  apparently  contrary  to  this  view,  we  believe  that  Mr. 
Baron  Parke  properly  disposes  of  them  in  Nicklin  v.  Williams 
(supra)  when  he  says:  But  on  examining  those  cases,  they 
do  not  appear  to  be  for  injuries  to  rights,  but  solely  for  con- 
sequential damages  where  the  original  act  itself  was  no  wrong, 
and  only  became  so  by  reason  of  those  damages,  and  therefore 
they  do  not  apply.'* 

Such  being  our  conclusion  under  the  first  proposition,  it  now 
becomes  necessary  to  consider  whether  there  is  anything  in 
the  peculiar  relation  of  physician  and  patient  which  will  take 
this  case  out  of  the  operation  of  the  general  rule. 
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In  the  opinion  of  the  court  repeated  reference  it  made  to 
the  rule  as  laid  down  in  Craig  v.  Chambers,  17  Ohk>  St.  254^ 
The  syllabus  of  that  case  reads  as  follows:  "  The  implied  Isa* 
bility  of  a  surgeon  retained  to  treat  a  case  professionally  ex- 
tends no  further,  in  the  absence  of  a  special  agreement^  iham 
that  he  will  indemnify  his  patient  agauist  any  injurious  con- 
sequences resulting  from  his  want  of  the  proper  degree  of 
skill,  care,  or  diligence  in  the  execution  of  his  employment. 
And  in  an  action  against  the  surgeon  for  malpractice  the  plain- 
tiff, if  he  shows  no  injury  resulting  from  negligence  or  want 
of  due  skill  in  the  defendant,  will  not  be  entitled  to  nominal 
damages."  The  court  in  the  principal  case  then  seems  to  take 
this  view — if  the  physician's  contract  is  one  of  indemnity  for 
injury  caused,  there  can  be  no  breach  of  such  contract  untO 
there  be  an  actual  injury ;  hence  no  cause  of  action  will  arise 
till  then,  and  the  statute  will  only  begin  to  run  on  happenn^ 
of  the  consequential  damage/'  It  then  becomes  a  question 
as  to  whether  Craig  v.  Chambers  lays  down  the  correct  rule 
as  to  the  nature  of  Uie  physician's  implied  contract 

In  i?fVfc  V.  Pier  pant,  3  F.  and  R  35  (1862),  where  die  de- 
fendant  physician  admitted  that  he  had  not  used  due  care»  die 
court  said:  "  It  was  not  enough  to  make  the  defendant  liable 
that  some  medical  men  of  far  greater  experience  or  ability 
might  have  used  a  greater  degree  of  skill,  nor  that  even  kie 
might  possibly  have  used  some  greater  degree  of  care.  The 
question  was  whether  there  had  ^en  a  want  of  comp 


and  skill  to  such  an  extent  as  to  lead  to  a  bad  re 

In  McQuay  v.  Eastwood,  12  Ont.  402  (1886),  it  was  said: 
"  To  entitle  the  plaintiffs  to  succeed  they  must  have  made  out, 
first,  negligence  or  want  of  skill  on  the  part  of  the  defendasH 
in  his  treatment  of  the  female  plaintiff;  and,  secondly,  tloii 
she  was  injured  by  such  negligence  or  want  of  skill.  If  the 
evidence  fails  to  make  out  both  these  essentials  to  be  estab- 
lished by  the  plaintiffs,  the  defendant  is  entitied  to  have  hit 
motion  and  order  nisi  made  absolute.**  In  this  case  the  de- 
fendant was  admittedly  negligent,  but  there  was  some  doidil 
as  to  whether  the  injury  in  question  proceed^  from  sndi 
negligence,  and  the  verdict  for  the  defendant  was  set  aside. 
See  also  Japites  v.  Crockett,  34  N.  Bruns.  540  (1808). 

In  Ewing  v.  Goode,  78  Fed.  Rep.  442  (18^),  Circuit  Judge 
Taft  said :  '"  It  is  well  settled  that  in  sudi  an  employment  tiie 
implied  agreement  of  the  physician  or  surgeon  is  that-  no  to- 
jurious  consequences  shall  result  from  want  of  proper  skill* 
care,  or  diligence  on  his  part  in  the  execution  of  his  employ- 
ment.   If  there  is  no  injury  caused  by  lack  of  skill  or  care; 
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thcii  there  is  no  breach  of  the  physician's  obligation  and  there 
can  be  no  recovery.  •  .  .  Mere  lack  of  skill,  or  negligence 
not  causing  injury,  gives  no  right  of  action  and  no  rij^t  to 
recover  even  nominal  damages.  •  .  .  Before  the  plaintiff  caa 
rcoyver  she  must  show  by  affirmative  evidence,  first,  that  de- 
fendant was  unskilful  or  negligent ;  and,  second,  that  his  want 
of  skill  or  care  caused  injury  to  the  plaintiff.  If  either  ele- 
ment is  lacking  in  her  proof,  she  has  presoitad  no  case  for  die 
consideration  of  the  jury.'* 

//me  v.  Knipple.  i  Mich.  N.  P.  109  (1870) :''  It  is  a  self* 
evident  proposition  that  negligence  which  docs  no  injury  can- 
not be  the  basis  of  an  action  nor  detract  from  otherwise  meri- 
torioos  services.** 

All  the  cases  just  referred  to  were  actions  against  a  physi- 
cian for  malpractice,  and  in  them  all  the  injury  to  the  plaintiff 
seems  to  be  regarded  as  essential  to  give  rise  to  a  cause  of 
action.  It  might  be  suggested  that  in  several  of  the  cases  the 
courts  seem  to  r^;ard  tfie  action  as  one  of  pure  tort  and  over- 
look the  contractual  element,  which  latter  being  eliminated  of 
coune  makes  the  matter  of  easy  solution.  Some  of  the  cases 
intimate,  however,  and  two  state  flatly,  that  the  contract  of  the 
frfiysidan,  which  the  law  implies,  is  one  of  indemnity  merely, 
and  a  breach  can  therefore  occur  only  where  there  are  inju- 
rious consequences  resulting  from  the  negligence.  And  oer- 
tainly  in  a  contract  of  indemnity  the  statute  only  begins  to 
run  when  the  plaintiff  is  actually  damnified.  CoUingc  v.  Hcy^ 
wood.  I  P.  and  D.  502. 

But  accepting  the  above  view  of  the  nature  of  physidans' 
contract,  the  question  then  arises  in  this  case,  at  what  exact 
point  in  the  relation  of  physician  and  patient  such  injury  was 
present  as  to  constitute  a  complete  cause  of  action.  Shall  we 
say  that  upon  the  first  pain  resulting  from  the  presence  of  the 
foreign  substance  in  the  wound,  or  at  the  first  disdiarge  of 
pus,  there  were  sufficient  injurious  consequences  to  muce  a 
complete  cause  of  action,  and  that  the  statute  began  to  run 
from  that  time,  to  bar  the  action-^or,  as  the  court  contends, 
was  the  continuous  suffering  of  the  plaintiff,  and  the  con- 
timiing  diseased  condition  of  the  wound,  c  constantly  arising 
cause  of  action,  the  last  one  coming  into  being  immediatdy 
prior  to  the  severance  of  the  relation  in  Novem^r  of  1898? 

IIL 

A  part  of  the  opinion  of  the  court  reads  as  follows:  ''We 
have  seen  that  it  was  a  continuous  obligation,  and  recognized 
by  the  law,  and  it  was  alive  and  binding  so  k>ng  as  the  rela- 
tion of  physician  and  patient  subsisted.  If  so,  it  was  the  ever- 
present  duty  of  the  surgeon  to  remove  the  sponge  from  Uie 
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body  of  the  patient  It  was  a  constant  and  daily  obligation 
to  use  ordinary  skill  and  care,  and  if  omission  or  negligence 
had  left  a  foreign  substance  within  the  walls  of  the  incision 
at  the  operation,  it  behooved  him  to  afford  timely  relief,  and 
at  least  vie  with  nature  in  an  endeavor  to  expel  the  source  of 
the  injury  and  suffering.  Neglect  of  this  duty,  imposed  by  a 
continuous  obligation,  was  a  continuous  and  daily  breach  of 
the  same,  and,  as  the  facts  show,  caused  continuous,  increasii^, 
daily,  and  uninterrupted  injury.  Should  she  have  brought  her 
action  immediately  on  sewing  up  of  the  walls  indosipg  the 
sponge?  If  she  had  done  so,  there  were  as  yet  no  injurioiis 
consequences,  and  but  nominal,  if  any,  damages  could  have 
been  recovered.'*  The  argument  seems  to  be  briefly  this — 
that  there  is  an  obligation  on  the  physician,  not  only  to  per- 
form the  operation  without  negligence,  but  to  use  due  care 
and  skill  in  treatment  of  the  patient  thereafter;  a  breach  of 
this  obligation  for  subsequent  care  occurred  eveiy  day  that 
the  sponge  was  allowed  to  remain  in  plaintifTs  body.  (On 
this  point  of  duty  of  continued  care  see  Abridge  v.  Moble, 
41  S.  E.  78;  BalloH  V.  Prescott,  64  Maine,  305;  and  WUUams 
V.  GOman,  71  Maine,  21.) 

In  Perry  County,  etc.,  v.  /?.  R.  Co.,  43  Ohio  St  451,  which 
was  an  action  against  a  railroad  company  for  injury  to  a 
county  bridge,  the  court  said :  **  The  plea  of  the  Statute  of 
Limitations  which  the  demurrer  inteiposed  to  the  petition  is 
untenable.  From  the  time  the  injuries  complained  of  were 
committed,  and  at  least  to  the  time  the  commisskmers  made 
full  restoratkm,  the  duty  of  the  defendant  to  restore  the  bridge 
to  its  former  condition  of  usefulness  and  safety  was  a  co9^ 
tinuing  and  subsisting  obligation,  and  each  day's  failure  to 
make  full  restoration  was  a  fresh  breach  of  sudi  obGgation, 
and  lapse  of  time  cannot  avail  to  interpose  a  bar  to  recovery," 
Here  the  same  theory  of  a  continuing  obligation  and  a  ooo- 
stantly  arising  cause  of  action  is  again  advanced  It  is  to  be 
noted,  however,  that  the  cause  of  action  in  this  case  was  not 
due  to  a  breach  of  contract,  but  was  a  plain  tort  for  which 
there  was  provided  a  statutory  remedy. 

The  writer  has  been  able  to  find  very  few  cases  ^r  this  nature 
in  which  this  doctrine  of  continuing  breach  of  contract  was 
advanced,  and  none  directly  in  point  Perhaps  the  leadii^ 
case,  however,  in  which  the  point  was  raised  and  considered  is 
that  of  Wilcox  v.  Plummer,  4  Peters,  172,  and  this  case  we 
should  like  to  consider  rather  closely.  The  action  was  against 
'a  attorney  for  negligence  in  failing  to  bring  action  against 
the  endorser  of  a  promissory  note  until  the  claim  had  been 
barred.  Defence  was  the  Statute  of  limitations.  Mr.  Wiit, 
counsel  for  the  plaintiff,  advanced  the  argument  we  are  con- 
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sidertngi  t.r.,  that  the  attorney's  negligence  was  a  continuing 
breach  of  his  obligation,  and  that  every  year  in  which  he 
failed  to  bring  his  action  on  the  note  there  was  a  fresh  rq>e- 
tition  of  the  breach,  and  a  new  cause  of  action  arose.    Mr. 
Justice  Story  said :   "  This  principle  applies  only  in  cases  of 
torts,  and  it  has  been  expressly  decided  not  to  apply  to  cases 
of  assumpsit/'    Mr.  Webster,  in  his  argument  for  the  defend* 
ant,  replied :  ^  It  seems  to  have  been  contended  for  the  plaintiil 
in  the  court  below,  on  the  first  count,  that  Mr.  Plummer  was 
bound  to  sue  the  endorser;  that  this  was  a  continuing  obli* 
gation ;  and  that  every  day  furnished  a  new  fault  and  a  new 
injury  till  the  claim  on  which  he  should  have  sued  was  ex* 
tinguished.     If  this  mode  of  argument  be  plausible,  it  is  no 
more.    The  same  reason  would  apply,  and  with  equal  force, 
to  every  case  of  implied  promise.    If  one  borrows  money,  it 
is  his  duty  to  pay ;  and  he  is  in  default  every  day  9nd  com- 
mits a  new  injur}'  every  day  until  he  does  pay.    Yet  the  statute 
runs  in  his  favor  from  the  day  he  first  ought  to  pay.^    It  is 
submitted  that  this  exposes  the  fallacy  of  the  ''continuifV 
breach"  argument  where  the  action  is  ex  contractu.    In  his 
opinion  in  this  case  Mr.  J[ustice  Johnson  says :   *'  When  the 
attorney  was  chargeable  with  negligence  or  unskilfulness,  his 
contract  was  violated,  and  the  action  might  have  been  sus- 
tained immediately.    Perhaps  in  that  event  no  more  than  nomi*' 
nal  damages  may  be  proved  and  no  more  recovered ;  but,  on 
the  other  hand,  it  is  perfectly  dear  that  the  proof  of  actual 
damage  may  extend  to  facts  that  occur  and  grow  out  of  the 
injury,  even  up  to  the  day  of  the  verdict.    If  so,  it  is  clear  that 
the  damage  is  not  the  cause  of  action.** 

This  case,  it  is  seen,  and  a  great  number  which  follow  it 
practically  deny  the  existence  of  any  such  rule  as  that  con- 
tended  for  above. 

But  although  this  ground  seems  hardly  tenable,  it  is  sub- 
mitted that  the  doctrine  which  would  require  a  patient  who 
is  following  the  directions  of  a  physician,  and  relying  on  the 
statements  and  on  the  skill  of  that  physician,  to  bring  an  action 
each  year,  or  within  whatever  may  be  the  statutory  period, 
in  order  to  make  sure  of  a  remedy  for  some  grossly  negligent 
act  on  the  part  of  the  physician,  the  existence  of  which  is  un- 
known to  the  patient  at  the  time,  from  his  lack  of  technical 
knowledge,  or  perhaps  from  the  great  degree  of  trust  reposed 
in  the  physician,  is  not  only  unjust,  but  is  unreasonable.  In 
cases  like  this,  where  the  'employee  is  supposed  to  be  pos- 
sessed of  a  peculiar  knowledge  which  the  ordinary  person 
does  not  have,  how  is  the  patient  to  know  when  an  act  is  negli- 
gent or  proper.  Perhaps  that  which  appears  to  a  layman  as 
careless  and  unskilful  is  in  the  eyes  of  the  medical  profession 
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the  exact  opposite,  and  that  which. to  the  layman  seems  per- 
fectly proper  may  to  the  physician  be  grossly  improper,  must 
one  who  is  taking  continued  treatment  from  a  physician  bring 
an  action  on  the  occurrence  of  every  suspicious  drcumstanoet 
or  on  every  change  of  treatment,  lest  by  the  time  any  injurioas 
consequences  arise  the  statutor}'  period,  beginnii^  with  the 
suspicious  occurrence,  shall  have  elapsed? 

It  is  suggested  that  cases  of  this  description  might  wdl 
come  under  the  rule  as  stated  in  Angell  on  Limitations,  Sec- 
tion 120:  "Where  there  is  an  undertaking  which  requires  a 
continuation  of  services  the  statute  does  not  commence  run- 
ning until  they  can  be  completed.  Thus  it  has  been  held  that 
the  statute  does  not  commence  running  against  the  claim  of 
an  attomey-at-law  for  professional  services  so  Umg  as  the 
debt  which  he  seeks  to  recover  for  his  client  remains  unpaid. 
.  .  .  The  contract  of  an  attorney  to  cany  on  or  defend  a  suit  is 
an  entire  contract  to  manage  a  suit  to  its  close,  and  therefore 
the  time  nms  only  from  the  termination  of  the  proceedings." 
It  is  true  all  the  cases  cited  in  support  of  this  proposition  are 
those  in  which  the  professional  man  or  other  emplovee  is 
suing  for  the  sum  doe  him.  Zeigler  v.  Huni,  I  ^uCord 
(S.  C),  577;  Waller  v.  Goodrich,  16  111.  341;  Mygoti  ▼. 
Wilcox,  45  N.  Y.  306;  Phelps  v.  Patterson,  25  Ark.  185. 

But  although  the  author  evidently  did  not  intend  the  section 
referred  to  to  cover  cases  of  this  dass,  why  does  the  spirit  of 
the  rule  not  properly  apply?  Cannot  justice  be  more  nearly 
done  when  the  contract  of  a  physician  is  regarded  as  an  entire 
contract  to  care  for  the  case  until  by  some  means  the  relatioo 
is  severed,  and  regard  the  statute  as  running  from  the  dose 
of  the  relation?  Thus  the  physician  may  be  allowed  to  woric 
for  ultimate  results,  and  not  be  liable  to  action  for  small  b^Mes 
in  care  which  may  be  well  remedied  before  the  case  is  gtven 
up,  and  also  gives  the  patient  an  opportunity  to  judge  m  the . 
kind  of  treatment  he  luis  received,  whether  proper  or  nq;li- 
gcnt,  by  the  presence  or  absence  of  injurious  results. 

/.  B.  C. 
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This  book  deserves  more  than  a  passing  notioe. 

There  is  much  to  criticise,  but  tnere  is  much  more  to  00m- 
mend.  Our  <4>ject  is  to  point  out  the  real  merits  of  the  book 
to  those  who  might  be  prejudiced  by  a  too  cursory  perusaL 

The  bode  attempts  to  deal  with  one  portion  only  of  equity 
practice, — viz.,  the  manner  in  which  questions  of  law  and  fact 
are  determined  after  the  pleadings  are  completed,— and  the 
author  has,  therefore,  the  merit  of  limiting  his  subject  to  one 
portion  onlv  of  an  extensive  field. 

The  work  is  necessarily  addressed  to  the  practising  lawyer, 
whcmi  the  author  might  fairly  assume  had  at  least  an  element- 
ary knowledge  of  the  fundamental  historical  and  jurisdictional 
facts  concerning  the  High  Court  of  Chancery.  Unfortunatdy, 
however,  the  practitioner  is  in  the  first  one  hundred  and  forty- 
five  pages  confronted  with,  and  if  he  buys  the  book  he  is  made 
to  pay  for,  an  account  of  the  origin  and  history  of  the  Court 
of  Chancery  which  the  author  tells  us  in  his  introduction  (page 
2)  is  the  expansion  of  lectures  to  law  students.  If  the  bode 
is  designed  for  practitioners,  such  information  as  that  ^tfae 
first  printed  English  bill  in  Chancery  terminates  with  the  ste- 
reotyped expression, '  For  Goddes  love  m  the  way  of  charile,'  ** 
is  totally  useless  and  is  merely  cumbersome,  exasperating,  md 
expensive  to  the  practitioner  who  wishes  to  know  the  last 
decision  of  a  circuit  court  of  appeals  on  the  question  of  the 
conclusiveness  of  a  master's  Imdmgs  of  facts. 

If,  on  the  other  hand,  the  book  is  designed  for  the  student 
of  the  history  and  theory  of  equity  practice,  the  numerous 
forms  which  pass  current  in  the  courts  of  Illinois  and  the 
decision  regarding  the  fees  of  masters  are  inapplicable  to  his 
needs  in  tlw  early  days  of  apprenticeship  to  the  law. 

We  do  not,  however,  wish  lo  convey  the  idea  that  the  woric, 
by  addressing  itself  to  both  students  and  prac^ittoners,  is  un- 
suitable for  either.  After  the  (to  us)  object*  uole  first  one 
hundred  and  forty-five  pages  have  been  passed,  the  book  deals 
with  questions  oii  the  subject  named  by  dtinp;  authorities  that 
cannot  but  prove  useful  to  the  equity  praetitxNier.    The  para- 
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mount  merit  of  the  book  is  that  it  brings  together  about  4150 
cases,  neariy  all  of  which  deal  with  the  practice  before  masters 
in  chancer)  in  the  various  American  jurisdictions. 

Since  the  sixth  edition  of  Danieirs  *' Chancery  Practice'' 
with  Mr.  J.  M.  Gould's  Annotations  was  published  in  1894, 
ten  years  have  passed  and  numerous  decisions  have  been  ren- 
dered. It  is  the  prevailing  notion  in  our  day  in  America  that 
ten  years  of  decisions  justifies  a  new  legal  treatise,  with  the 
consequent  repetition  ot  everything  previously  stated  and  pre- 
viously cited.  We  are  therefore  not  surprised  that  the  last 
two  years  have  been  years  of  plenty  in  the  production  of  text- 
books in  equity  practice.^ 

Mr.  Henderson,  anticipating^  the  comment  that  there  are 
already  many  works  upon  his  subject,  defends  the  raisom 
d'etre  of  this  book  by  sa>*ing:  ''The  present  work  atten^ 
to  cover  a  vast  field  of  equity  practice  upon  whidi  no  speaal 
work  exists." 

We  are  not  takirg  issue  in  the  least  with  this  assertion  when 
we  take  the  ground  that  Mr.  Henderson's  book  is  too  large. 

Daniell's  ''Chancery  Practice"  devotes  one  hundred  and 
forty-six  pages  to  the  subject  of  masters  in  chancery,  together 
with  the  foot-notes.  The  present  work  devotes  four  hundred 
and  fifty.  The  reason  is  that  the  work  of  Mr.  Henderson  con- 
forms to  the  recognized  modem  standard  in  the  preparation 
of  a  law  text-book,  which  sanctions  the  reprinting,  citation, 
and  reproduction  ad  Uhitum  of  the  opinion  of  any  court  on  the 
American  continent.  We  open  at  hazard  the  volume  at  two 
places.  At  page  174  we  find  about  half  a  page  of  the  text 
introduced  with  the  sentence :  "  The  Supreme  Court  of  Ar- 
kansas in  speaking  of  this  question  sav.  At  page  176  the 
page  begins  with  a  six-line  quotation  from  Chancdlor  Kent, 
followed  by  a  nine-line  quotation  from  Judge  Hammond,  of 

*  Federal  Equity  Procedurr :  A  Treatise  on  the  Procedure  in  Salts  in 
Equity  in  the  Circuit  Courts  of  the  United  States,  including  Appals 
and  Appellate  Procedure,  with  Appendixes  containing  the  ConstitutioB 
of  the  United  States,  Annotated,  Federal  Judiciary  Acts,  Court  Roles, 
Equity  Forms.  English  Orders  in  Chancery.  By  C  L.  Bates,  of  die  Bar 
of  San  Antonio,  Texas.    In  two  volumes.    looi. 

A  Tre.ase  on  Equitv  Pleading  and  Practice,  with  IllustratiTe  Forms 
and  Precedents.  By  William  Meade  Fletcher,  B.L.,  of  the  Chicago  Bar. 
prcitessor  of  the  law  of  equity  pleading  and  practice  in  the  Law  Sdiool 
of  Northwestern  University.    1903. 

A  Trcati.<e  on  Equity  Pleading  and  Practice.  By  Philip  I.  Van  Zile, 
of  the  Detroit  Bar.    Chicago:   Calkishan  ft  Ca    1904. 

Equity  Procedure.  Embodying  the  Principles  of  Pleading  and  Practice 
Applicable  to  Courts  of  Equity  and  containing  many  rrecedents  of 
General  Practical  Utility:  Designed  to  meet  the  Demands  of  Practice 
in  Virginia  and  West  Virginia  and  for  General  Use  in  Other  States. 
By  Charles  E.  Hogg.    Cincinnati:  The  W.  H.  Anderson  Co.  '191^ 
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the  United  States  District  Court  for  the  Western  IXstrict  of 
Tennessee,  followed  by  a  twenty-line  quotation  from  Chan* 
cellor  Cooper,  of  Tennessee,  followed  immediately  by  an 
eleven-line  quotation  from  Gresley's  **  Equity  Evidence.** 
Thus  two  pages  are  consumed  in  making  the  statement  that 
general  references  to  a  master  without  some  preliminary  hear- 
ing limiting  the  scope  of  the  issues  is  objectionable  and  has 
been  strongly  condemned  by  certain  great  jurists.  Another 
striking  illustration  of  what  our  author  commends  as  **  the  dif- 
fusive style**  is  found  on  page  i86: 

*'  An  attorney  is  incompetent  to  act  as  commissioner  or  mas- 
ter in  chancerv  in  a  cause  in  which  he  is  engaged.  A  bare 
statement  of  the  proposition  would  seem  to  be  sufficient,  but 
the  following  cedent  reasons  are  given,  adopting  the  language 
of  Judge  Staples.**  Now,  because  Judge  Staples  d^oted 
twenty-six  lines  to  proving  that  proposition  in  a  certain  Vir- 
ginia case,  is  Mr.  Henderson  warranted  in  reprinting  the  whok 
of  those  twenty-six  lines  in  a  book  where  thirty-five  lines  make 
one  page  of  text? 

As  Mr.  Henderson  has  gone  out  of  his  way  (in  his  preface) 
to  defetid  this  **  diffusive  method**  of  text-writine,  we  may  be 
properly  permitted  to  call  attention  to  the  fact  that  in  an  age 
when  economy  of  time  and  effort,  by  concentrating  different 
enterprises  under  one  head,  is  the  recognized  policy  of  the  bus!* 
ness  world,  the  legal  profession  seems  content  tnat  its  labors 
in  ascertaining  the  latest  rules  of  law  shall  be  made  tenfold 
more  tedious  and  exhausting  by  the  continual  reproduction  by 
text-writers  of  older  texts  about  which  there  is  no  controversyf 
the  re-citation  of  cases  already  often  cited  by  other  writers,  the 
packing  and  filling  in  of  a  new  book  with  opinions  reprinted 
verbatim  originally  delivered  by  judges  whose  names  carry  no 
weight  outside  their  own  jurisdictkm. 

To  one  portion,  at  least,  of  the  book,  ^'  Production  of  Books 
and  Papers,**  Chapter  V,  pages  X9S-210,  we  must  take  excep- 
tion on  the  ground  that  the  author's  treatment  is  calculated  to 
produce  a  false  impression  of  the  law. 

From  reading  of  tlie  author's  statement  on  page  2B0, ''  There 
is  no  power  known  to  a  Court  of  Chancery  by  which  a  party 
can  be  required  to  produce  books  and  documents  in  advance  in 
order  to  enable  his  adversary  to  frame  his  pleadings,**  the  reader 
would  naturally  infer  that  the  practice  of  the  discovery  of 
documents  was  obsolete.  No  justification  can  be  found  for  the 
omission  of  all  reference  to  equitable  discovery  of  documents 
in  a  book  which  purports  to  be  a  vade  ntecutn  of  the  equity 
practitioner,  devoting,  as  it  does,  many  pages  to  the  subject 
of  the  examination  of  witnesses  and  to  preparation  for  trial 
(page  311),  and  even  giving  a  '*  memorandum  of  facts  to  be 
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established  by  proof*  in  the  foreclosure  of  a  mortgage.  The 
reason  why  the  author  has  omitted  to  develop  the  subject  of 
the  production  of  documents  before  trial,  or  preparation  for  trial 
in  the  master's  office,  is,  we  believe,  entirely  due  to  the  fact 
that  such  is  not  the  practice  in  the  author's  own  state — ^Illisiois. 
Seepage  28a 

By  a  perfectly  natural  and  inevitable  force,  the  local  practi* 
ti<nier  who  essays  to  treat  of  the  practice  in  all  jurisdictkma 
finds  his  views  warped  and  distorted  unconsciously  by  the 
rules  of  his  own  jurisdiction.  Our  author  would  certainly  not 
wish  to  convey  the  idea  that  documents  cannot  be  pioduced  in 
the  federal  courts  before  trials  in  the  master's  office.  That 
they  can  be  so  produced  is  shown  by  the  four  cases  cited  by 
him  in  support  of  the  foregoing  views  from  his  text  Our 
criticism  wUl  perhaps  be  plainer  if  we  reproduce  the  entire  pas- 
sage from  the  case  of  Paine  v.  Warren^  from  which,  unfortu- 
nately, only  a  part  was  utilized  by  the  author. 

''  But  proceedings  for  production  and  inspection  of  docu- 
ments in  this  court  are  controlled  by  Section  724,  Rev.  St. 
U.  S.,  which  prescribes  that  production  may  be  compelled  in 
actions  at  law  in  cases  and  under  circumstances  where  parties 
might  be  compelled  to  produce  the  same  by  the  ordinary  rules 
of  proceeding  in  chancery.  .  .  .  Tliere  is  no  practice  known 
to  a  Court  of  CImccry  by  which  a  defendant  can  be  required 
to  produce  books  and  documents  in  order  to  enable  a  plaintiff 
to  frame  his  bill ;  and  the  remedy  under  Section  724  is  limited 
to  cases  where  issue  is  joined.  Jacques  v.  Collins,  2  Blatcfa, 
23.  The  practice  in  equity  permits  a  motion  for  production  to 
be  made  only  after  the  defendant  has  answered  and  admits  the 
possession  of  the  documents.  Bischoffsheim  v.  Brown,  29  Fed. 
Rep.  341/' 

In  offering  this  criticism  we  are  not  forgetful  that  the  sub- 
ject of  this  book  is  not  chancery  practice  in  general,  but  prac- 
tice before  masters.  Nevertheless  the  author  leaves  unanswered 
the  natural  inquiry,  how  can  documents  be  obtained  before 
trial,  and,  when  obtained,  how  can  they  be  utilized  at  the  hear- 
ing before  the  master?  The  American  equity  practitioner,  out- 
side of  Illinois,  stands  assuredly  as  mudi  in  need  of  general 
information,  advice,  and  suggestions  as  to  how  he  can  get 
access  to  the  opposite  party's  papers  by  bill  of  discovery  before 
entering  the  master's  office,  as  of  the  information  so  lavishly 
imparted  in  the  first  one  hundred  and  forty-five  pages  con- 
cerning the  forms  of  pleadings  in  Chaucerian  English  and 
Norman  French,  together  with  other  archaeological  remains 
taken  from  the  Chancery  calendars  of  Henrj'  IV  and  Henry  VL 

To  any  charge  of  hypercnticism  on  this  score  we  plead  the 
author's  own  words  (Introduction,  page  i):    "The  present 
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work  is  not  limited  to  the  practice  in  the  master's  oflke  after 
a  cause  has  been  submitted  to  him,  but  begins  with  a  cause 
long,  anterior  to  its  submission,  shows  what,  when,  and  to 
whom  matters  will  be  submitted,  the  proper  preparation  of  a 
cause  for  a  reference,  followed  by  an  examination  of  the  whole 
proceedings  in  the  master's  oflkre/*  etc.,  clc« 

One  marked  merit  of  the  workJs  the  prominence  whidf«it 
gives  to  the  various -rules  of  coufraiid<11i#4d<aeiMai»4itainB^ 
thereon.    Everyone  knows  that  the  interpretation  of  the  rules 
are  of  the  first  importance  on^anv  questfaooi prooedtire. 

How  accurately  this  work  has  been  done  or  how  completely 
can  only  be  known  when  the  lawyer  of  each  jurisdiction  exam- 
ines the  book  for  his  local  question  of  local  practice.  It  is  a 
pretty  bold  undertaking  to  write  fully  of  the  practice  before 
masters  and  referees  for  over  forty  American  states. 

On  certain  general  questions,  such  as  the  conclusiveness  of 
the  master's  findings  of  facts  before  the  chancellor*  and  the 
conclusiveness  of  the  chancellor's  findings  on  appeal,  a  very 
useful  collection  of  authorities  has  been  made. 

The  author's  own  argument  in  defence  of  his  diffusive 
method  of  treatment  is  quite  amusing  (see  preface) :  **  As  a 
rule,  the  most  successful  lawyers  are  those  that  do  the  most 
*  hammering*  not  being  content  with  driving  the  nail  into  the 
board,  but  insisting  upon  driving  it  clear  through  and  clinch- 
ing  it  on  the  other  side/'  "If  this  is  true  of  making  a  legal 
argument,  no  good  reason  can  be  given  why  it  is  not  eq[ually 
tnie  of  a  text-book  intended  to  1^  used  as  an  authority  in 
making  a  legal  argument." 

We  may  believe  that  in  Illinois  at  least  this  work  will  be  an 
acknowledged  authority  in  the  courts.  Why  should  it  not  be? 
At  least  twenty  per  cent,  of  the  decisions  are  Illinois  decisions, 
and  all  the  forms  are  Illinois  state  or  federal  forms. 

But  we  have  some  doubt  whether  in  all  jurisdictions  lawyers 
and  judges  will  relish  being  pelted  with  quotations  from 
opinions  of  other  states,  with  finding  in  the  author's  own 
words  "that  in  different  parts  of  this  work  the  same  l^[al 
proposition,  a  quotation  from  the  opinion  in  some  reported 
ease  for  example,  is  repeated  in  precisely  the  same  words, 
thus  apparently  unnecessarily  increasing  the  sise  of  the  book*' 

The  book,  says  its  author,  is  intend^  to  be  used  as  an  au- 
thority in  the  courts  of  every  state  in  this  country, "  not  because 
of  the  legal  judgment  of  its  author,  but  on  account  of  the 
sources  from  which  its  material  is  derived." 

The  sources  themselves  are,  however,  in  some  jurisdictions 
still  considered  preferable  to  any  writer's  representation  of 
them. 

To  find  in^  one  book  all  the  recent  decisions  dealing  with 
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practice  before  masters  in  chancery  is  itself,  and  will  prove,  a 
valuable  assistance.  If,  however,  the  author,  instead  of  at- 
tempting to  write  a  treatise  on  a  heretofore  thoroughly  treated 
topic,  had  contented  himself  with  stating  the  principles  which 
these  new  cases  established  and  gnring  his  own  view  how  fiur 
these  principles  modified  pre-existing  doctrines,  how  rtmdb 
more  useful,  smaller,  and  more  handy  the  book  would  be. 


Notes  on  International  LiVw.  Compiled  by  Charles  P. 
Eaton,  Lieutenant,  U.S.N.,  Member  of  New  Jersey  Bar. 
Pp.  139.  Annapolis,  Md.:  The  United  States  Naval  Insti- 
tute.   1904. 

Without  doubt  the  question  most  engrossing  the  minds  of 
the  reading  public  in  all  civilized  countries  is  the  war  so  fietcdy 
being  waged  between  the  Japanese  and  Russians.  In  spite  of 
the  great  distance  from  the  seat  of  hostilities  suid  the  appar- 
cntly  remote  effect  the  final  outcome  of  the  contest  will  have 
upon  the  mass  of  people  at  large  in  our  own  country,  the  in- 
terest in  the  struggle  continues  unabated  among  us.  We 
eagerly  read  the  news  from  day  to  day  and  discuss  the  prog- 
ress of  the  war  with  keen  zest.  Therefore  anything  bearing 
even  remotely  on  this  topic  is  interesting.  Mr.  Eaton's  com- 
pilation affords  an  opportunity  not  only  for  the  lawyer  and 
student,  but  for  the  general  reader,  to  inform  himself  on  many 
of  the  issues  that  have  been  raised  since  this  momentous  con- 
flict arose.  The  arrangement  of  the  book,  with  its  copious 
index  and  analysis  of  contents,  is  very  convenient  for  a  speedy 
reference  to  any  point  on  which  information  is  sought  Em- 
ploying the  system  of  question  and  answer  very  graphically 
presents  the  matter  to  the  reader's  mind  and  enaUes  him  to 
understand  what  he  has  read  much  better,  perhaps,  than  would 
the  employment  of  another  style.  A  large  number  of  the  ques- 
tions, dulv  marked,  are  those  asked  on  examination  of  line 
officers  of  the  United  States  navy. 

A  goodly  proportion  of  these  questions  are  hypothetical  cases 
such  as  are  given  to  law  students  in  schools  which  use  the 
case  system.  By  being  arranged  thus,  the  subjects  are  brought 
out  more  fully. 

The  book  is  divided  into  two  parts,  the  first  being  **  Inter- 
national Law  in  Time  of  Peace,  and  the  second,  ''Interna- 
tional Law  as  Modified  by  War."  .Under  the  former  are  dis- 
cussed "  States,  in  the  broad  sense  of  the  term.  Territorial  Juris- 
diction of  a  State,  and  Protection  of  Citizens  in  Foreign  Coun- 
tries." In  concluding  this  section  there  are  given  accounts  of 
modem  movements  to  ameliorate  the  evils  of  war,  as  the 
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Geneva  Conference  ami  the  Declaration  of  Paris.  In  the  latter 
division  of  the  work  war  is  disaisseil  in  it5  various  aspects; 
also  the  relations  between  belligerents  and  neutrals.  Perhaps 
the  most  interesting  subjects  in  the  whole  treatise,  in  view  of 
the  fact  that  what  will  prove  to  be  one  of  the  great  wars  in 
history  is  now  being  prosecuted,  is  the  subject  of  merchandise 
at  sea  and  contraband  of  war.  Complete  information,  so  far 
as  it  is  possible  to  give  the  same  on  such  disputed  issues,  is 
detailed  very  clearly  under  these  respective  hidings. 

Frequent  reference  is  made  throughout  the  puUication  to 
the  rules  and  moiliiications  of  the  system  of  warfare  as  estab- 
lished by  the  Franco-Prussian  War,  the  Hague  Conference, 
and  our  recent  war  with  Spain. 

A  perusal  of  this  little  volume  will  impress  upon  the  reader 
the  process  of  evolution  in  military  tactics.  In  all  phases  of. 
our  civic  life  we  are,  as  the  ^-ears  roll  on,  actuated  bv  more 
humane  principles  in  our  dealings  with  one  another.  In  mili- 
tary life  much  is  tolerated  in  treatment  of  the  enemy  that  would 
be  considered  dishonorable  except  for  war,  but  we  see  in  this 
book  how  great  is  the  effort  exerted  nowadays  to  lessen  the 
cruelties  of  war  and  the  success  which  has  attended  the  effort. 

IV.  H.  M. 


The  I^w  op  Landlord  akd  Tenakt  in  Pennsylvania. 
By  William  Trickett,  LL.D.  Pp.  v-lxxiv+ 1-834.  Roch- 
ester, N.  Y.:  The  Lawyers'  Co-operative  Publishing  Com- 
pany.   1904. 

The  legal  publications  of  Pennsylvania  which  appertain  ex- 
clusively to  the  law  of  that  state  are  both  excellent  and  numer- 
ous, and  the  works  of  Mr.  Trickett  form  no  small  art  of  this 
great  mass  of  legal  literature.  His  latest  contribution  is  **  The 
Law  of  Landlof^  and  Tenant.'* 

While  this  subject  is,  of  course,  one  of  the  most  important 
in  the  law,  there  are  some  of  its  phases  which  make  it  of  pecu- 
liar interest  to  the  Pennsylvania  lawyer.  The  immense  amount 
of  business  in  this  state  relative  to  coal,  oil,  and  gas,  and  the 
litigation  incident  thereto,  nearly  all  of  which  arises  from 
peculiar  phases  of  the  law  of  landlord  and  tenant,  make  a 
work  which  deals  with  those  matters  of  special  value. 

To  the  subject  of  "  Mines  and  Mineral  Leases*'  Mr.  Tridcetl 
devotes  one  chapter  of  forty-five  pages,  and  to  **  Oil  and  Gu 
Leases"  two  chapters  comprising  fifty-four  pages.  Reference 
is  here  made  to  almost  all  of  the  important  Pennsylvania  cases 
on  this  subject,  including  the  very  latest  decisions. 

As  to  the  general  subject  matter,  arrangement,  and  execu- 
tion of  this  work  as  a  whole,  we  have  only  to  say  that  it  is 
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well  up  to  the  standard  of  Mr.  Trickett's  former  publications 
on  Pennsylvania  law,  and  tlie  high  esteem  in  whidi  thev  are 
held  by  both  bench  and  bar  throughout  the  state  needs  no 
comment 

The  book  is  divided  into  fifty  d.apters.  The  first  eight  of 
these  liave  to  do  with  '*The  Lease/*  wnsidering  in  detafl  the 
contract  to  lease,  the  subject  matter,  and  the  parties  theretOb 
also  considering  the  effect  of  covenants,  the  manner  of  annul* 
ling,  etc. 

Several  chapters  are  devoted  to  the  discussion  of  **  Rents,'* 
— the  actions  to  recover,  distress,  eviction,  etc.  Subleases, 
emblements,  fixtures,  crops  and  their  ownership,  together  with 
many  more  minor  subjects  incident  to  the  general  one  are  fully 
treated. 

Considerable  space  is  also  given  to  questions  of  practice  re- 
lating to  remedies  arising  from  the  relation  of  landlord  and 
tenant,  particularly  under  the  Act  of  March  i,  1772.  There 
arc  approximately  two  thousand  cases  cited  in  all.     /.  B.  C. 


A  Treatise  on  the  Law  of  Tender  and  Bringing  Money 

INTO  Court.    By  Alva  R.  Hunt.    Pp.  xxvi+72a    Boston: 

Little,  Brown  &  Co.    1903. 

Explorations  into  new  fields  are  always  to  be  sanctioned  and 
arc  usually  productive  of  good  results.  If  well  conducted,  they 
are  invaluable.  The  law  relating  to  tender  up  to  this  publica- 
tion was  contained  in  a  maze  of  confused  cases,  with  perhaps 
a  few  sparse  paragraphs  in  tlie  encyclopaedias  or  other  text- 
books in  some  way  involving  the  subject.  The  book  is  a 
pioneer — an  effort  to  reduce  another  puzzling  subject  to  some- 
thing like  systematic  classification,  and  to  collect  all  the  hw 
available  on  the  subject  under  one  cover.  Its  value  in  expe- 
diting research  is  at  once  apparent 

The  law  of  tender  is  by  no  means  an  insignificant  subject 
Though  a  distinct  phase  of  the  law,  it  is  dovetailed  with  many 
other  subjects,  and  is  involved  in  nearly  every  case  of  a  eon- 
tract  and  its  performance. 

Broadly  and  primarily,  the  treatise  embraces  the  whole  sub^ 
ject  of  the  performance  of  contracts  and  obligations.  Sepa- 
rate chapters  are  devoted  to  the  necessity  for  tender,  the  man- 
ner, time,  and  place  of  tender,  by  whom  and  to  whom  it  should 
be  made.  The  consequence  of  a  refusal  or  acceptance  of  a 
tender  and  the  pleadings  necessitated  are  fully  discussed.  A 
treatment  of  the  subject  of  bringing  money  into  court,  together 
with  a  chapter  on  the  offer  of  a  judgment,  apparently  exhausts 
the  entire  subject. 
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(There  is  also  included  a  comprehensive  treatment,  not  to  be 
found  elsewhere,  of  money  as  a  medium  for  the  perfonmnee 
of  a  contract.  To  this  is  added  a  short  discussion  of  the  Legal 
Tender  Acts  and  their  constitutionality.) 

The  importance  of  the  subject  can  be  readily  recognised; 
the  scope  of  the  book  is  seen  to  be  far*reaching;  the  anange* 
ment  and  method  of  treatment  is  all  that  am  he  dbsiwJ  Theae 
things  betnf;;  true,  its  practicability  is  assured,  and  being  prae* 
tical,  it  will  of  necessity  meet  with  the  sucecM  and  welcoaie 
which  it  deserves.  F.  G.  S. 


The  Elements  op  Commekoal  Law,  Containing  a  Con* 
cisE  AND  Logical  Exposition  of  the  Rules  Relating 
TO  Business  Transactions.  By  Edward  W.  Spencer,  of 
the  Milwaukee  Bar.  Pp.  420.  Indianapolis:  The  Bobbs- 
Merrill  Co.    1903. 

This  is  one  of  the  best  books  of  its^kind  that  we  have  seen. 
In  the  short  space  of  three  hundred  and  scventythree  pages 
it  contains  a  remarkably  comprehensive  outline  of  the  rules  of 
law  relating  to  the  most  important  and  usual  forms  of  business 
transactions,  including  contracts,  sales,  agency,  biUs  and  notes, 
corporations,  carriers,  insurance,  property,  and  landlord  and 
tenant.  In  the  back  of  the  book  are  a  number  of  <}uestion$ 
and  h\-pothetical  cases,  arranged  under  the  various  titles  dia-> 
cussed,  intended  for  quiz  work  in  the  class*room. 

The  book  is  designed  for  use  in  commercial  hi^h  sdioob, 
business  colleges,  and  other  such  institutions  in  which  a  smal* 
tering  of  law  is  considered  an  essential  part  of  a  businesa 
education.  It  is  a  pity  that  this  should  be  sa  The  doctrine 
of  every  man  his  own  lawyer  is  as  dangerous  to  propertjr  as 
the  doctrine  of  every  man  his  own  doctor  to  life  and  lunh. 
Nowhere  do  we  see  so  well  illustrated  that  old  saying  that 
*^a  little  knowledge  is  a  dangerous  tfiing/' 

It  is  impossible  to  expect  that  a  book  of  this  compass  should 
even  indicate  the  many  variations  of  the  broad  rules  of  law 
which  it  lays  down,  or  the  difficulties  in  their  application  to  a 
particular  state  of  facts.  The  statement  of  the  law  is  neces- 
sarily more  or  less  dogmatic,  and  this  dogmatism  gives  to  the 
subject  an  appearance  of  such  simplicity  as  to  mislead  many 
a  business  man  whose  wiiole  knowledge  of  law  is  gathered 
from  a  work  of  this  sort  into  believing  that  he  knows  all  the 
law,  when  in  reality  he  knows  onlv  enough  to  get  himself  into 
trouble.  We  say  this  without  rejecting  on  the  merits  of^  the 
book,  which  is  admirably  adapted  to  the  use  for  which  it  is 
intended.  R.  B.  E. 
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A  Treatise  on  the  Law  of  Wills,  Including  also  Gifts 

Causa  Mortis  and  a  Summary  of  the  Law  of  Descent. 

Distribution,  and  Administration.    By  John  R.  Rood. 

Pp.  iii-lxvi+ 1-635.    Chicago,  III. :  Callaghan  &  Ca    1904. 

Because  of  the  enonnous  amount  of  property,  both  real  and 
personal,  that  passes  from  a  testator  to  his  beneficiaries  the 
law  that  pertains  to  wills  becomes  exceedingly  important  and 
takes  its  place  with  the  law  governing  the  transfer  of  property 
inter  ziros  as  among  the  first  of  the  subdivisions  of  the  law 
in  general. 

The  book,  full  of  dry  principles  of  law,  is  not  wanting  in  a 
chapter  treating  of  the  philosophy  of  property  and  succession 
as  well  as  a  disaission  of  the  histor>'  of  property  transfers  by 
tradition  and  succession.  It  is  gnitifying  to  see  that  the  author 
has,  as  have  many  others,  in  addition  to  setting  forth  what  the 
courts  will  allow  to  be  done,  entered  the  field  of  research  and 
established,  among  other  facts,  that  as  early  as  2285  B.C.,  in 
Babylon,  there  was  a  law  of  testate  and  intestate  succession 
in  a  great  measure  similar  to  that  of  the  present  day. 

The  purpose  of  the  book  the  preface  sets  out  to  be  to  '^  fur* 
nish  a  substantial  treatise  on  the  whole  law  of  succession  in 
one  volume.  Within  this  scheme  are  comprehended  the  sep^ 
rate  topics  following :  i,  gifts  causa  mortis;  2,  wills,  indudii^ 
all  legal  questions  and  doctrines  peculiar  to  wills ;  3,  the  sub- 
stantive law  of  descent  and  distribution,  and,  4,  the  adjective 
law  of  succession,  including  the  administration  of  both  testate 
and  intestate  estates.''  The  purpose  thus  stated  has  been  car- 
ried out  by  the  author  with  the  completeness  that  the  size  of 
the  volume  will  permit. 

The  principles  laid  down,  supported  by  some  four  thousand 
of  the  more  important  of  the  countless  cases  on  the  subject, 
are  clearly  established,  and  the  book,  being  supplemented  by 
an  elaborate  index,  gives  no  difficulty  in  finding  them. 

•S*.  G.  S» 


Street  Railway  Accident  Law.     By  Ellerv  H.  Clark.- 
Pp.  607.    St.  Paul:   Keefe- Davidson  Company.    1904. 
This  book  is  an  outgrowth  of  the  author's  work  on  the 
"  Street  Railway  Accident  Law  of  Massachusetts,'*  and  citations 
from  nearly  every  state  are  given  in  support  of  the  text. 

The  arrangement  of  subjects  has  been  made  with  a  view  to 
the  convenience  of  the  practising  lawyer  rather  than  to  suit 
the  needs  of  a  student.  The  classification  is  such  that  one  may 
quickly  find  a  case  analogous  to  the  one  he  has  in  hand.  For 
instance,  the  part  of  the  book  devoted  to  accidents  is  divided 
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into  accidents  to  passengers,  accidents  to  travellers  on  the  htgh- 
vray .  and  accidents  to  employees.  Under  the  chapter  devoted  to 
passengers  first  conies  a  discussion  of  who  is  a  passenger,  then 
of  accidents  while  the  passenger  is  boarding  the  car,  while  he 
is  on  the  car,  while  he  is  alighting,  in  that  order. 

Considerable  space  is  given  to  the  subject  of  evidence  and 
damages. 

By  one  who  handles  many  street  railway  accident  cases  the 
booic  will  be  found  admirably  adapted  to  his  purposes. 

M.  G.  R. 


The  Interstate  Commerce  Act  and  Federal  Anti-Trust 
Laws,  Including  the  Sherman  Act;  the  Act  Creating 
THE  Bureau  of  Corporations;  tub  Elkins  Act;  the 
Act  to  Expedite  Suits  in  the  Federal  Courts;  Acts 
Relating  to  Telegraph,  Military,  and  Post  Roads; 
Acts  Affecting  Equipment  of  Cars  and  Locomotives 
OF  Carriers  Engaged  in  Inter-State  Commerce,  with 
ALL  Amendments.  With  Comments  and  Authorities. 
By  William  L.  Snyder,  of  the  New  York  Bar.  Pp. 
i-xxviii-)-i-38a  New  York:  Baker,  Voorhis  &  Company. 
1904. 

This  book  gives  the  text  of  the  acts  enumerated  in  its  titk* 
together  with  comments  upon  them.  The  comments  are  sum- 
maries of  the  leading  cases  in  which  these  acts  were  passed 
upon  by  the  courts.  Very  concise  summaries  they  are,  clear 
and  not  at  all  technical,  so  that  it  can  well  be  used  by  a  student 
of  constitutional  law,  however  little  special  legal  training  he 
may  have  had. 

The  most  recent  decisk>ns  are  embodied  in  the  work,  not 
pasted  in  as  an  addenda,  but  so  correlated  with  the  older  cases 
as  to  show  the  unity  and  development  cf  the  law  through  the 
merger  decision  and  the  Bureau  of  Corporations.  And  it  goes 
even  further,  including  such  suggestions  as  have  been  made 
to  make  more  effective  the  present  laws.  P.  D. 
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NOTES   ON   RECENT  LEADING   ARTICLES   IN   LEGAL 
PERIODICALS. 

AMnicAM  Law  Review.— September-October. 

Prwaie  Property  on  the  High  Seas.  G.  A.  Fiiikelnbais.  It  u  priirsle 
property  on  the  high  seas  in  time  of  war  that  is  here  discnsscd.  The 
amhor  says,  "  It  is  pleasant  to  note  that  the  United  Sutes  has  ahviys 
uken  the  broad  ground  and  repeatedly  signtlied  its  wilfingnev  to  agitc 
to  an  amendment  of  international  law  abolishing  the  right  of  captniins 
private  property  altogether,"  and  goes  on  to  show  how  we  have  been  faith* 
tul  to  this  position  and  nphekl  it  with  great  steadfastness— in  theory.  Us* 
fortnnately,  as  he  also  shows,  we  have  with  equal  steadiness  disre> 

Erded,  as  a  matter  of  fact,  our  theoretical  position,  and  in  time  of  war 
ve  cheerfully,  and,  as  in  the  case  of  the  war  with  Spatii»  with  ex- 
ceeding promptness,  proceeded  to  capture  all  the  orivate  property  on  the 
high  seas  which  it  was  in  our  power  to  grasp.  After  the  war  was  over 
we  returned  to  our  peace  position,  and  the  President  "regretted*  the 
position  we  had  taken  during  the  war.  Not  our  own  nation  alone,  hit 
the  world,  has  cause  to  regret  that  we  were  not  faithful  to  our  theory 
at  the  onljr  time  when  it  has  been  possible  to  act  upon  it  for  more  than 
a  generation,  and  when  our  example  would  have  been  of  inestiraable 
value.  As  it  is,  it  is  hardly  fair  to  say  that  **  opposition  oa  the  pnrt  of 
Great  BriUin  has  probably  retarded  the  accomplishment  of  that  resah 
(the  abolition  of  the  right  of  capture)  more  than  any  one  factor  in  the 
situation."  The  first  great  nation  which  acted  on  the  modem  idea, 
already  theoretically  approved  by  nearly  all  the  civiliaed  natioiia,  woold 
have  established  a  precedent  which  no  nation  claiming  to  be  as  advanced 
in  civilization  as  itself  oonld  have  aflforded  to  disre^tfd.  Haying  mem- 
lected  our  own  oppoitunily  we  are  scarcely  in  the  pontion  to  lay  the 
blame  upon  any  other  naticm.  Great  Britain,  however,  is  to-d«y  sniler- 
ing  from  the  ettects  of  her  own  policy,  it  having  rendered  her  powerless 
to  protect  her  own  conmierce  on  the  high  seas^ 

The  Vencsuelan  Arbiiratiom  Once  More:  Facts  and  Law.  Rodoll 
Dulon.  The  article  is  written  apparently  to  defend  the  H^;iie  Tribonal 
from  the  many  attacks  which  have  been  made  upon  it  bf  uose  who  for 
various  reasons  were  dissatisfied  by  the  decision  of  the  Veneanelaa 
case.  The  facts  are  given  with  detail  and  precision ;  there  is  tio  ob- 
scurity or  confuskm;  they  are  placed  dearly  before  the  reader.  The 
law  is  also  clearly  stated,  and  the  decision,  if  Mr.  Dukm  is  correct, 
cannot  be  assailed  except  by  those  who  would  have  made  the  Hague 
decision  depend  on  "  the  interesting  ethical  questions  there  discnsscd." 
If  those  who  thus  dissented  did  so  simply  because  they  were  confused 
as  to  the  facts  of  the  case,  or  because  th<y  had  no  adequate  knowledge 
of  the  legal  points  of  the  discussion,  they  may  possibly  be  convinced  of 
their  error.  If  it  was  due,  on  the  other  hand,  to  a  diflference  in  their 
point  of  view  rather  than  to  haziness  as  to  facts  or  ignorance  of  tfK 
law,  it  is  not  probable  they  will  be  able  to  change  that  opinion  even  if  it 
be  not  in  accord  with  that  here  expressed.  Some  of  them  were  present 
at  the  conference  and  must  be  aware  of  the  facU;  they  were  men  <»f 
more  than  ordinary  knowledge  of  the  law  and  cannot,  therefore^  be 
presumed  wnorant  on  such  important  points  as  were  discussed  at  the 
Hague  conference.  On  the  manner  in  which  the  qnestkms  submitted  to 
the  Hague  Tribunal  are  settled  in  the  next  few  years  will  depend  in  a 
great  measure  the  fate  of  arbitration  as  a  method  of  settling  ^  dis- 
putes of  nations.  If  the  earlier  decisions  are  subjected  to  severe  criti- 
cism, it  should  not  be  surprising,  and  the  critics  should  be  given  a  most 
impartial  ■- — ' — 


BOOK  SSVIBWS.  8ll 

The  Cy  Prts  Doctrine.  J[ainet  QiMrlet.  We  are  more  apt  to  think 
of  this  doctrine  as  being  invoked  in  regard  to  charitiet  where  the 
specific  intent  of  the  donor  cannot,  for  some  reason,  be  carried  oat,  than 
as  applied  to  cases  in  which  the  rule  against  perpetuitiet  has  been  vio- 
lated. For  this  reason  the  subject-matter  of  this  paper  is  of  interest, 
as  it  deals  wholly  with  the  application  of  this  doctrine  to  cases  of  the 
latter  description.  The  writer  is  of  the  opinion  that  ''all  limitatioot 
which  transgress  the  period  prescribed  by  the  rule  against  perpetutica, 
instead  of  being  adjudged  void  in  Mo,  should  be  given,  effect  for  the 
period  allowed  by  that  rule,  in  short,  construed  cy  Itroi.'*  Cases  fr 
Kcw  Hampshire  and  New  York  in  this>  eonnlii^  ana  otlad^  an^ 
number  from  England,  which  strongly  support  this  view  of  the  < 
The  Pennsylvania  Act  of  18^  restricting  trusts  for  acanmlaftion,  la 
given  especial  attention,  and  it  is  shown  tiiat  the  English  reasoning  it 
followed  here,  and  that  when  the  trust  transgresses  the  act  only  the 
excess  beyond  the  period  allowed  for  trusts  for  aocumulatkm  is  void* 
and  they  are  sustained  for  the  statutoryperiod. 

Swedish  Law  Reform,  Se^nnour  D.  Thompson.  This  article  is  pub- 
lished in  the  magazine  of  which  Mr.  Thompson  was  so  long  the  editor, 
and  in  the  same  number  of  that  magazine  which  contains  tne  notice  of 
his  death  and  appreciative  accounts  of  his  life  and  work.  The  article 
is  short,  being  a  slight  sketch  which  treats  lightly,  but  in  an  interesting 
manner,  the  efforts  of  a  Swedish  lawyer  to  amend  some  of  the  errors 
into  which  he  apprehends  that  the  bw  of  his  country  has  fallen.  It  it 
with  much  regret  that  those  who  have  long  been  familiar  with  Mr. 
Thompson's  work  in  the  field  of  legal  authorship  will  receive  this  last 
work  from  his  pen. 

Centkal  Law  JouKKAL.r-Octobcr. 

Is  the  Presumption  of  Innocence  in  Criminal  Cases  to  be  Weighed  as 
Efidcnce  in  the  Case  Robert  A.  Edgar.  After  an  examinatkm  of  the 
criminal  cases  Mr.  Thayer's  very  vigorous  treatment  of  the  subject 
is  quoted,  in  which  he  denies  that  this  presumption  can  be  considered 
''evidence  in  its  true  sense."  Greenleaf  and  Taylor  are  quoted  as 
authorities  on  the  other  side.  The  civil  cases  are  then  examined  with 
no  greater  agreement  shown  in  the  character  of  the  dectskms.  In  the 
summing  up  no  absolute  solution  is  attempted,  and  the  reader  is  left  to 
form  his  own  opinion  from  the  decided  cases.  In  conctuskm  the  writer 
asks,  but  does  not  answer,  the  following  questions :  ''  If  the  presump- 
tion of  law  is  not  an  arbitrary  one.  devoid  of  p«t>bative  force,  why  is  it 
stronger  in  criminal  cases  than  in  civil  cases?  Why  is  the  innocence  of 
a  party  presumed  rather  than  the  innocence  of  a  third  person?  Why 
should  the  presumption  be  stronger  'evidence*  in  the  one  case  more 
than  in  the  other?'' 

CAKADiAif  Law  REVicw.-^September. 

Banker^s  Rights  on  Forged  Signatures.  Charles  M,  Holt  The  de- 
cision in  a  Canadian  case  as  vet  unreported  (Etving  v.  Dominion  Banh) 
is  the  immediate  cause  for  this  article.  In  that  case  a  bank  notified  a 
firm  that  their  note  would  be  Uken  im  at  a  ceruin  date.  The  firm, 
suspecting  that  the  note  was  a  forgery,  began  a  correspondence  with  the 
forger  which  resulted  in  his  confession  of  the  forgery.  The  firm  failed 
to  notify  the  bank  of  the  facts,  and  after  suit  brought  contended  that 
it  was  not  their  duty  to  do  so,  but  if  such  a  duty  did  arise,  it  was  not 
until  after  the  confession  of  the  forgery.  The  bank  contended  that  thta 
duty  arose  upon  the  receipt  of  the  letter  notifying  the  firm  that  the 
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note  would  be  taken  up.  The  contention  of  the  bank  was  upheld  hf  the 
court,  which  decided  that  the  dut^  to  notify  the  bank  arose  naturally  onr 
of  the  usages  of  trade  as  they  exist 

Thb  Gre£n  Bag.— October. 

Some  Questions  of  Internalional  Law  Arising  from  the  RmsMO* 
Japanese  War.  VL  Russian  Seizures  of  Neutral  Merchantmen;  tka 
Right  of  Visit  and  Search;  of  Capture  and  the  Alleged  Right  of  Sink- 
ing Neutral  Prises.  Amos  S.  Hershey.  Mr.  Hershey  has  now  reached 
the  events  in  the  Russo-Japanese  War  which  were  so  violently  agitating 
the  British  public  last  June  and  July,  The  statements  made  as  to  the 
facts  of  the  cases  are  those  with  which  we  are  now  very  familiar.  We 
are  told  that  the  English  Government  in  regard  to  these  cases  made 
certain  demands  '*  which  appear  to  have  amounted  to  an  ultimattui.'* 
It  might  be  pertinent  at  this  point  to  ask  if  anyone  has  ever  seen  the 
documents  in  the  case.  Mr.  Balfour's  cxpkinations,  as  printed  in  the 
public  press,  have  never  authorized  so  broad  a  statement  The  edi- 
torials in  many  of  the  leading  papers  of  Great  Britain  would  kad  to 
the  conclusion  that  such  was  the  case,  but  they  have  never  been  Mt, 
apparently,  to  give  any  proof  of  the  correctness  of  their  statements.  la 
view  of  the  present  situation  and  the  nature  of  the  Russian  answera» 
it  cannot  be  supposed  that  England  has  been  deliverins  ultiroatnmt 
so  liberally  as  the  remarks  of  the  editorial  writers  would  lead  us  to 
believe.  The  attitude  of  Russia  is  practically  unchanged,  and  she  is  as 
yet  at  peace  with  England,  even  after  much  graver  provocations  thui 
an)r  Mr.  Hershey  had  under  his  observation  at  the  time  he  wrote.  This 
series  of  articles  is  of  great  interest  and  much  value.  We  have  the 
questions  of  international  law  treated  as  they  arise,  and  ably  consid- 
ered. If  in  addition -we  could  have  a  view  of  these  questions  taken  from 
a  point  sufficiently  above  that  of  the  editorial  writer  to  be  free  frcNa 
the  mists  of  passing  prejudice  which  inevitably  cloud  the  scene  for  hinv 
we  should  have  something  that  might  fairly  pass  for  contemporary 
history,  and  would  be  of  very  great  value  from  a  legal  stand-point 


Law  Quarterly  Reitisw. — October. 

The  Croum  as  a  Corporation.  W.  Harrison  Moore.  This  article 
presents  the  crown  as  **  the  living  symbol  of  the  Unity  of  the  Empire." 
Periodical  literature  is  bejB^inning  to  reflect  the  confusion  which  has 
arisen  in  the  British  Empire  regarding  the  status  of  the  coloni^  and 
their  relation  to  the  various  governmental  and  executive  agencies  of 
that  empire.  It  seems  that  even  New  Zealand  mutton  enters  as  a  con- 
fusing object  into  the  discussion  of  the  prerogatives  of  the  crown, 
scarcely  less  important  than  those  of  mail  contracts  or  the  payment 
of  public  debts.  We  are  told  that  the  ''doctrine  of  uni|y  and  indi- 
visibility of  the  crown  is  not  persisted  in  to  the  extent  of  ignoring  that 
the  several  parts  of  the  empire  are  distinct  entities.**  We  then  enter 
into  a  discussion  of  the  colonial  cases  which  show  the  growth  of  the  law 
in  the  colonies  and  the  trend  of  the  courts  upon  the  question.  These 
show  that  as  yet  the  thought  upon  the  question  is  not  of  the  dearest, 
and  that  they  have  only  made  a  very  short  step  on  the  long  road  which 
lies  before  them. 

The  Divorce  Agitation. — (The  teamed  author  of  this  article  desires  ns 
not  to  publish  his  name  for  reasons  with  which  he  has  acquainted  us, 
and  which  appear  to  us  sufficient. — En.)  The  anonymous  writer  of  this, 
article  has  given  us  a  very  able  exposition  of  the  subject  he  has  under- 
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taken  to  elucidate.  He  has  chosen  the  historical  treatment,  if,  indeed, 
he  had  any  choice  on  such  a  subject,  but  his  object  appears  to  be  10 
point  out  the  anonuilies  in  the  treatment  of  the  law  of  divorce  l»r  the 
clersy  of  the  Esubli^hed  Qiurch.  **TheT  have  applied  to  it  a  theory 
that  what  they  call  the  law  of  the  Church  is  something  which  nay  or 
may  not  coincide  with,  but  at  any  rate  is  essentially  independent  of,  the 
law  of  the  State;  that  the  law  of  the  Sute  does  not  bind  the  clergy 
unless  or  until  it  has  received  the  sanction  of  the  '  Church  ;*  and  that^ 
in  particular,  the  Church  has  never  given  its  sanction  to  the  Divorce 
Act  or  recognized  the  dissolubility  of  marria^"  **  If  aiqrthing  were 
wanting  to  increase  the  absurdity  of  the  fashionable  view  of  the  law 
and  doctrine  of  the  Church  of  England  on  this  subject,  it  might  be 
found  in  the  fact  that  bishops  have  from  time  to  time  sat  and  voted  on 
these  divorce  bills,  and  that  even  since  the  passing  of  the  Divorce  Act 
of  18^,  an  event  which  might  be  thought  su£kiem  to  'alarm  tender 
consciences,  bishops  continue  to  sit  and  vote  on  divorce  bills— not* 
indeed,  in  English  cases,  but  in  those  cases  which  were  not  provided  for 
by  that  act'  These  sentences  may  serve  to  (bow  the  attitude  of  the 
writer  on  the  subject,  but  they  do  not  serve  td  give  a  bar  idea  of  the 
really  able  treatment  given  the  subject 

Judge-Made  Law,  A.  H.  F.  Lefroy,  iCC  This  b  given  as  *'a  por- 
tion ol  a  forthcoming  '  Practical  Study  of  the  English  Case-Law  Syt* 
tem.'  "*  The  object  ol  the  present  paper  as  given  is  **  first  to  define  the 
expression  '  making  bw,'  and  then  to  single  out  for  oonsideratioa  cer> 
tain  special  lines  or  directions  in  which  the  judges  have  made  and  are 
from  day  to  day  making  new  law."  After  this  expresskm  it  is  needless 
to  say  that  the  author  believes  that  there  is  such  a  thing  as  judge-imde 
law.  He  begi«:s  by  examining  "the  law  of  implications  and  equities^* 
dividing  the  subject  into  those  implications  and  equities  arising  out  of 
contracts,  and  those  arising  out  of  relations  not  based  on  contract 
The  second  division  of  the  subject  is  described  as  **  consisting  of  the 
gradiud  explanation  and  definition  of  the  vague  general  terms  m  whidi 
broad  principles  of  law  are  conceived  and  expressed."  Tikt  attthor 
concludes  by  saying  that  while  the  judges  may  make  the  law,  it  most 
be  remembered  that  to  alter  it  when  made  is  another  thing.  Tliis  short 
review  of  the  article  is  intended,  as  are  all  these  reviews,  stinply  to 
call  the  attemion  of  those  interested  in  the  subject  to  the  article  in 
question.  To  those  who  are  interested  at  all  In  this  subject  the  article 
will  be  of  much  interest  and  valoe. 

The  Free  Church  Case.  R.  M.  Williamson.  This  case  was  followed 
with  intense  interest  in  Scotland,  and  the  announcement  of  the  decision 
met  with  a  storm  of  protest  and  indignation  more  intense  than  is  readihr 
imagined  1^  those  who  are  not  acquainted  with  the  oondittons  witll 
which  it  dealt.  These  conditions  are  treated  in  this  paper  and  a  history 
of  the  events  which  led  up  to  this  decision  of  the  House  of  Lords  b 
given.  The  Lords  in  their  decision  expressly  declined  to  enter  into  the 
religious  side  of  the  question :  *'  It  lia«i  only  to  ascer^in  whether  a  trust 
had  been  constituted,  and,  if  so,  whether  a  breach  of  trust  had  ' 


committed;  in  other  words,  whether  anjr  trusts  imposed  uponproperty 
by  the  founders  of  the  Church  were  being  dulv  observed.  The  court 
held  that  when  the  funds  were  subscribed  and  donations  made  upon 
certain  representations  a  trust  was  constituted.  The  original  trust  was 
for  the  maintenance  of  the  Free  Church  of  Scotland,  whose  principles 
were  clearly  set  forth  in  the  official  documents  prepared  at  the  time  of 
the  disruption  and  published  to  the  world  as  the  justification  of  its 
existence.  The  identity  of  the  beneficiaries  was  thus  establidied,  and 
it  became  the  duty  of  the  courts  to  decide  whether  or  not  the  Free 
Church  had  1^  entering  into  the  union   lost  its   identic,  .  .  .  The 
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?|ue5tion  therefore  resolved  itself  into  one  of  evidence  ms  to  what  dif- 
erence.  if  any,  existed  between  the  United  Charch  and  the  original 
Free  Charch,  and  if  that  difference  did  or  did  not  accord  with  the 
original  puiposcs  of  the  trust"  They  found  that  it  did  not  so  accord, 
and  the  entire  property  of  the  United  Qiurch  was  handed  over  to  the 
minority— about  thirty— who  had  not  united  with  the  other  memberm 
of  the  rree.Giurch  in  forming  the  union.  This  property  it  very  larfe» 
amounting  to  many  millions  of  pounds.  About  eight  hundred  vr — 
ters  are  affected,  and  the  people  who  support  than  and  their 
were  very  naturally  highly  incensed  at  wmt  they  considered  a 
strous  outrage.  The  writer  of  the  article  under  consideration  does 
not  agree  with  this  view»  and  his  argument  is  reasonable  and  dii|M-> 
sionate.  .At  the  same  time  it  is  very  clear  that  his  attitude  of  mind 
towards  the  majority  and  their  position  is  so  unsympathetic  as  to 
deprive  the  article  of  some  o^.tne  weight  it  would  otherwise  have. 
The  decision  is  more  far-rcaoiing  than  it  mav  at  6rst  seem,  and 
its  effect  tipon  the  masses  of  the  people  of  Scotland  very  great*  even 
goinf  so  far  as  to  affect  their  feeling  towards  the  present  status  of  their 
relations  with  England. 

VnciKiA  Law  RnasTn.— October. 

Federal  Common  Law.  Hudson  Gary.  "  The  question  whether  there 
are  any  rules  of  common  law.  which  might  be  invoked  by  the  federal 
courts  in  their  attempts  to  control  corporations  has  recently  been 
sharply  called  to  the  attention  of  the  bar  by  reason  of  the  assettion 
by  the  Democratic  candidate  for  the  Presidency  that  such  rules  nigfat 
be  invoked,  and  by  the  denial  by^  the  Republican  candidate  that  there 
is  any  federal  common. law.  This  question  of  law  thus  injected  into 
national  politics  incited  us  to  personally  investipte  the  relatx»8  ol 
common  law  to  federal  jurisprudence,  and  our  views,  as  the  result  of 
our  investigation,  are  herein  set  out**  This  introduction  shows  the 
.  intent  with  which  Mr.  Gary  writes,  and  it  certainly  was  no  small  task 
which  he  thus  undertook.  In  regard  to  criminal  jurisdiction  there  ir 
no  contention  made;  ''there  b  no  longer  any  doubt  that  the  federal 
courts  have  no  common-law  criminal  jurisdictioiL"  Mr.  Carey,  how- 
ever, presents  some  interesting  matter  in  re^rd  to  this  point  and  die 
manner  in  which  the  jurisdiction  over  criminal  cases  was  lost  The 
opposite  contention  is  upheld  in  regard  to  the  civil  law,  and  the  ni^ 
portion  of  the  article  is  devoted  to  proving  the  common-law  jnri^ 
diction  of  the  courts  in  such  cases.  The  cases  are  fully  considertd  and 
the  article  will  be  found  of  interest.  While  Mr.  Carey  had  a  large  task 
to  fulfil,  it  would  seem  that  those  who  would  undertake  to  d^y  his 
position  would  have  a  hrger  one. 
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